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ADVERTISEMENT* 

^HE  Editors  of  the  Law  Joubva^l,  in  oflTering 
the  miscellaneous  part  of  the  work  to  the  pubn 
lie  in    a  separate  volume,  return  thanks  to  their 
Correspondent^,   by  whom  they  ha %'e  been  chiefly 
supplied  with  the  articles  of  which  it  is  composed. 
In  the  merit    which  belongs  to  that  part  of  it,  they 
have  no  share,    they  have  only  been  the  means  of 
introducing  several  fugitive  pieces  to  the  public, 
and  their  only  care  is  to  select  such  as  are  of  most 
utility,  and  most  worthy  of  notice.     The  nature  of 
the  work  is  such,  that  its  character  must  necessarily 
bevaiious,  but  they  trust,  that  a  perufal  evetr  of  this 
short  specimen  will  evince  that  with  attention  and 
an  honest  desire  to  promote  the  true  interest  of  the 
profession,  particularly  of  the  more  inexperienced 
members  of  it,  this  publication  may  be  so  conducted 
as  to  render  it  a  useful  vehicle  of  miscellaneous  in- 
formation relative  to  the  profession,  in  which  may 
be  preserved  many  pieces  that  could  not  have  been 
published  in  another  form  without  loss  to  the  au- 
thors who  would  probably,  in  a  separate  publication, 
have  found  a  less  speedy  and  extensive  circulatioa 
for  their  observations.  In  the  piihlic  libraries,  and  iu 
the  collections  of  private  individuals  there  are  still 
preserved  many  unpublished  Readings,  Treatises,  or 
Essays  by  the  most  celebrated  lawyers  of  their  times, 
which  could  only  be  communicated  to  the  public 
in  such  a  work  as  the  present ;  aiul   whenever  the 
Eriitors  can  procure  them,  they  will  be  happy  to  in- 
scTt  them.     In  this  design  they   have   had  the  ap- 
probation of  those  whose  sanction  is  to  them  the 
greatest  encouragement      The  promises  of  assist- 
ance which  they  receive  are  daily   augmented,  and, 
ihey  trust,  will  still  increase  as  their  plan  is   more 
generally  known  and  more  fully  understood. 

In  the  accounts  of  books,  they  have  endeavoured 
to  be  just  without  severity,  and  have  always  af- 
forded their  readers  sufiSci«t)t  opportunities  of  judg- 
ing for  themselves. 


ADVERTISEMENT. 

The  influence  of  journals  and  monthly  publi- 
oafiuns,  Jn  the  repubfic  of  letters,  has  of  late  in-^ 
creased  in  an  extraordinary  degree  over  the  whole 
of  Europe.  All  departments  of  science  have  called 
in  their  aid  for  the  more  easy  dispersion  of  know- 
Icdf^e:  the  curiosity  of  the  public  follows  them 
with  avidity  :  the  learned  are  enabled  by  their 
means  to  communicate  at  a  remote  distance  with 
their  compeers  in  science ;  the  studious  youth  re- 
reives  through  them  ready  and  general  instruction 
in  the  most  convenient  form;  the  indolent  find  in 
them  the  amust'ment  of  their  leisure,  and  thd 
means  of  gratifying  their. passion  for  novelty.  In 
such  a  state  of  letters,  it' is' hoped,  thaf  there  is  no- 
thing to  prevent  those  classes  of  the  profession,  to 
whoui  such  information  may  be  useful,  from  calling 
in  also  the  assistance  of  a  Journal,  to  extend  profes* 
bional  knowle<loe,  and  keep  alive  that  ardent,  «pirit 
of  inquiry  whic*n  can  alone  be  productive  of  solid  im- 
provement. To  prevent,  therefore,  the  ill  effects 
which  mar  follow  from  the  misguided  attempts 
which  n)ight  be  inade  by  the  designing  or  the  igno- 
rant, the  Editors  have  emleavqured  to  establisb  the 
present  work,  which  embraces  many  objects  of  real 
utility.,  With  that  assistance  which  the  leisure  of 
many  friends  will  enable  them  to  supply,  they  hope 
tb  merit  the  approbation  of  their  fellows ;  but  at  all 
times  it  will  be  their  earnest  endeavour  not  to  sacri- 
fice for  their  own  interest  that  of  the  public  :  Their 
early  habits  have  made  them  acquainted  with  the 
excellencies  of  the  Brjtish  Constitution,  whtfcb  they 
hold  in  lasting  veneration ;  they  feel  too  much  the 
importance  of  high  rank  and  i>ffice,  to  permit 
them  to  be  insidiously  defamed  through  their  means, 
and  they  have  too  much  respect  for  the  profession  to 
surfer  themselves  ever  to  be  diverted  froni  the  real 
o'»ject  which  they  have  proposed  in  their  undertak- 
ing, rhis  object  is,  thp  collecting  of  legal  antiqui- 
ti(^s,  leg{|l  curiosities,  and  legal  essays^  as  a  matter 
of  science  miri^y. 
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OMGINAJL  COMMUNICATIONS 


L  Original  Opinions  on  the  Wilt  of  Sir  Thomas  Cave,  taken 
precious  to  the  Proceedings  reported  in  2  Hen.  Black.  5l6, 
J  Pul.  and  Bos.  676,  and  7  Term  Rep.  399. 

'T'HE  Conductors  of  the  Law  Journal  have  been  favoured 
■■^  by  a  Correspondent*  with  the  opinions,  taken  in  the 
case  of  Cave  versns  Ilolford,  previous  to  its  being  de- 
cided ;  and  as  those  opinions  appear  to  be  of  importance, 
and  concurrent  with  the  ultimate  result  of  it  reported  in  H. 
Blackstane  the  Term  Reports,  and  Bosanquet  and  Puller^ 
they  present  them  to  the  Subscribers  to  this  Work  in  the 
same  state  in  which  they  appear  to  have  be^n  delivered. 


Cave  v.  Holfokd. 
Short  Statement  of  the  Case. 

Dec.  13, 1790'  IN  contemplation  of  an  intended  marriage  between 
Sir  Thomas  Cave,  Bart,  and  Lady  Lucy  Sherard,  daughter  of  the  earl 
of  Harborough,  an  agreement  in  writing,  on  unstamped  paper,  was 
signed  by  the  ear)  and  Sir  Thomas,  whereby  the  earl  agreed  to  make 
Lady  Lttc/s  fortune  30,0001. ;  20,0001.  to  be  paid  down  on  the  mar- 
riagCt  amd  10,0001.  to  be  secured  upon  part  of  his  real  estate,  and  paid 
upon  his  (the  carl's)  decease.  And  Sir  Thomas  af^reed  to  apply  part 
of  the  fortune  in  discharging  a  mortgage  of  14,5001.  upon  his  estate 
at  South  Kilworth  and  Swinford,  and  to  settle  the  said  estates,  so  as  to 
secure  Lady  Lucy,  after  Sir  Thomas's  death,  a  jointure  thereout  of 
14001.  per  annum ;  and  out  of  his  Stanford  estate  to  secure  an  ad- 
ditional jointure  of  600l.  per  annum  after  the  death  of  the  survivor 
of  Sir  Thomas  and  his  mother. 

Also,  to  make  a  provision  out  of  the  Stanford  estate  for  younger 
children ;  and  to  settle  the  said  estate,  subject  as  aforesaid,  upon  hi« 
eldest  son  and  his  heirs  male,  in  strict  settlement. 

March  13, 1791-  Sir  Thomas  by  will,  *'  in  case  he  should  happen  t^ 
die  without  leaving  any.  ssue  of  his  body  living  at  his  deceascy''  devises 
all  his  aforesaid  hereditaments  in  tail,  '^   tubject  nevertheless  to  such 


•  Mr.  G.  P r,  of  Camdefl-strcct,  Islington, 
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jointure  or  jointures  as  he  might  thereafter  make  upon  the  woman  he 
might  happen  to  marrt/y  to  bis  uncle  Charles  Cave  for  life,  and  to  his 
first  and  other  son^s  in  tvil  male,  with  remainders  over  in  favour  of 
John  Cave  Br9\vn,.and  his  first  and  other  sons  in  like  manner,  remain- 
der to  his  own  right  heirs.  And  charges  the  said  estates  with  divers 
$ums  iu  favour  of  other  persons  therein  mentioned* 


May  26  and  ^f  1791*  By  lease  and  release,  the  Stanford  es« 
latesare  conveyed  to  Lord  Shcrard  and  Mr.  Robert  Holford,  to  the 
intent  for  better  securing  Lady  Cave's  jointure  after  the  marriage. 

To  Sir  Thomas  for  life— remainder ; 

To  other  trustees  to  support^  &c. — remainder; 

As  to  part  of  the  premises,  for  securing  Lady  Lucy's  additional 
jointure  after  the  death  of  Lady  Cave  and  Sir  T.  Cave — re- 
mainder; 

To  l«ord  Sherard  and  Holford  for  500  years ;  and  as  to  all  other 
the  remaindei*; 

To  same  trustees  for  1000  years;  and  subject  to  the  said  terms; 

To  the  first  son  and  other  sons  of  the  marriage,  successively  in 
fail  male— remainder  to  Sir  Thomas  in  fee. 

Terms  raised  4br  securing  jointure  and  portions  of  younger  chil- 
dren, and  for  keeping  down  interest  of  mortgages  for  6OOOI.  and 
jOOOl.  therein  mentioned. 

Covenant  frbm  Lord  Harborough  to  pay  interest  during  his  life, 
and  that  his  heirs,  &c.  within  nix  months  after  his  death  should  pay 
the  principal. 

And  in  this  settlement  is  a  clause,  empowering  Sir  Thomas,  in  the 
event  of  his  surviving  Lady  Lucy,  to  make  a  jointure  or  jointures  on 
any  other  uife  or  xoives. 

Same  dates.  By  indentures  of  lease  and  release,  the  estates  at 
Swinford  and  South  Kiiwortb  arc  conveyed  to  Lord  Sherard  and  Mr. 
Holford,  for  securing  to  Lady  Lucy  the  jointure  of  14001.  and  sub- 
ject thereto  to  Sir  Thomas  in  fee. 

Soon  after,  the  marriage  took  effect. 

In  this  cause  there  is  parol  evidence  to  show  Sir  Thomas's  inten<f 
tion,  that  his  will  should  not  be  revoked. 


Mr.  Serjeant  Hill's  Opinion  on  Sir  Thomas  Cave's  Willy  SfC. 

I  think  the  marriage  settlements,  after  making  the  will  operate  as 
a  full  revocation  in  law  of  the  several  deviates  of  the  real  estates 
therein  contained,  so  as  to  occasion  all  those  estates  to  descend  tq 
the  testator^s  sister  as  heir  at  law  in  fee  simple,  without  any  of  the 
charges  thereupon  by  the  will. 

1  also  think  the  personalty  will  be  distributable  by  the  statute,  in 
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the  manner  incntioned  in  the  question,  unless  there  shonld  happen 
k>  t«  a  posthumous  child,  in  which  case  the  widow  lady  would  be 
intitled  only  to  one-third,  and  the  posthumous  child  or  children  to 
the  other  two-thirds ;  or  if  such  posthDinous  child  or  children,  beii^ 
bom  alive,  should  die  intestate,  and  without  being  married,  or  should 
die  ever  so  soon  afier  their  birth,  then  the  widow  lady  would  be  inti- 
tled to  the  whole  personal  estate;  and  a  posthumous  child  would,  f 
think,  be  intitled  to  the  real  estate.     5  Burr.  2708.  2  Brown^  340. 

As  to  the  first  part  of  the  case,  ifa  devisor  makes  a  partial  disposi- 
tion of  his  estate,  if  not  by  conveyance  to  uses,  but  by -demise,  fur 
a  term  of  years,  or  by  fcofi'mcnt  not  to  uses  or  other  conveyance  .at 
common  law  for  life,  or  in  tail,  leaving  the  reversion  in  fee  in  him- 
self, i  apprehend  such  demise,  or  other  common  law  conveyance, 
irould  not  be  a  total  revocation  of  a  prior  disposition  by  will  of  the 
«ame  estate,  hut  only  a  revocation,  pro  tanto,  as  was  necessary  to 
let  in  the  particular  estates,  in  the  same  manner  as  in  the  known  casa. 
of  a  mortgage,  by  a  devisor,  for  a  term  of  years,  which,  even  at  law, 
operates  only  as  a  revocation,  pro  tanto^  to  let  in  the  mortgage,  and 
leaves  the  rey-ersion  and  redemption  to  pass  to  tike  devisor.  So  if  a 
mortgage  be  in  fee,  in  equity,  it  is  no  revocation,  further  than  to  let 
in  the  mortgage  upon  the  estate,  but  tlie  equity  cyf  redemption  passes 
to  the  devisee,  though  the  will  was  prior  to  the  mortgage.  All  eon- 
veyances  in  fee  are  now  almost  universally  by  way  of  use;  if  not,  I 
should  think  the  mortgage  in  fee  no  revocation  at  law :  and  th6agh 
the  statute  of  uses  hath  introduced  a  new  mode  of  conveying,  3'et  it 
hath  introduced  no  alteration  in  the  minds -of  testators ;  but  dtdy,  if 
lawyers,  who  have  observed,  that  in  such  comuiyanoes  the  whole  fee 
simple  is- conveyed  to  the  releasee  orfeoftee  to  uses,  Allowed  by  a 
declaration  of  uses  to  one  or  more  persons  for  particular  estates,  'ge-^ 
nerally -with  an  express  use ;  but  if  not  expressed  (after  all  the  priot 
estates  are  determined)  with  an  implied  use  to  the  rdeasor  or  feoffor 
and  hn  heirs,  and  from  thence  lawyers  have  concluded,  that  the  fee  sim- 
ple being  limited  to  the  testator  and  his  heirs,  is  inconsisteatwiththa 
devise  in  his  will  to  some  other  person ;  and  therefore  a  revocation  of 
it,  though  no  such  thing  was  intended,  or  so  much  as  known  to  the 
testator,  -and  -notwithstanding  for  all  dther  purposes,  except  that  of 
revoking  the  will,  the  use  to  the  testator und  his  heirs,  whether  implied, 
as  in  3  Ltv,  406\  or  expressed,  as  in  Salk,  5S^j  is  not  a  new  estate, 
but  is.  the  same  estate  as  he  had  before  the  conveyance  or  settlement, 
It^  bcfore.it  was  an  estate -descendible  to  the  maternal  heir,  it  aj)pears 
by  tho»  cases  it  will  continue  so,  being  the  direct  contrary  to  what 
is  there  reported ;  for  they  did  not  hold  (as  there  said),  that  the 
vouchee  io  that  case  gained  a  new  estate,  but,  on  the  contrary,  couti* 
Dued  .  seised  of  the  old  estate ;  ami  tiie  law  is  tarloen  to  he  settled, 
that  any  deed  to  unes,  though  they  nfofer  take  efiect  as  in  Lord  Linm 
eola'%  case,  and  more  clearly  if  they  do  take  efSsct,  (fipugh  only  to 
particular  estatoa,  will  be  a  total  revocation  of  a  prior  devise  of  tha 
same  estate,  and.not  soittr  only  as  ii<  necessary  to  create  the  parti« 
cular  estates*     This  I  take  |o  have  been  always,  since  Lord  Lincoln"^ 

e,  so  considered, thou|^  reluctantly;  and  Lord  IamcM^ 

vol.  III.  N*.  13.  © 
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has  been  followed,  and  a  recovery  intended  only  to  confirm,  hatb 
been  holden  a  revocation  of  a  will,  3  Atk.  803.  The  seal,  in  ^neral 
laudable,  of  adhering  to  the  rule,  stare  decuu,  has,  I  think,  in  this 
instance,  been  carried  to  an  extreme.  Lord  Uardwicke,  in  3  Atk* 
176,  seems  to  have  disliked,  but  would  not  plainly  speak  ag^nat 
this  kind  of  revocations ;  but  Lord  Mansfield,  3  Burr.  1749,  oh- 
served,  that  constructfve  revocations  ought  not  to  be  indulged,  and 
that  some  overstrained  resolutions  of  that  sort  had  brought  a  scandal 
upon  the  law;  therefore,  courts  have  sometimes  got  rid  of  them  a* 
hi  the  case  of  a  partition  there  mentioned,  which,  though  by  fine 
hath  been  holden  not  to  revoke  a  will,  8  Vin.  348,  pi.  30;  in  2 
Vem.  241,  there  is  a  case  which  seems  to  go  further  than  any,  «w* 
that  a  conveyance  to  uses,  where  (as  alledged  in  other  cases)  the  ab- 
solute fee  simple  was  transferred  out  of  the  tesUtor,  and  though 
but  for  an  instant,  and  in  idea  only,  was  holden,  no  revocation  ;  yet» 
according  to  manuscript  notes,  that  case  has  been  disapproved  of:  it 
was  before  Lord  Lincoln's  case,  and  not  there  cited.  Inhere  are  some 
other  cases  in  2  Eq.Abr.  777  Ca.  2(5,  and  one  in  AmbL  495,  but 
much  fuller  in  A.'s,  where  a  wiil  was  not  revoked  by  a  subsequent 
disposition*  These  were  determined  on  this  principle,  that  in  these 
particular  cases  the  will  and  the  deed  were  consistent ;  there  seems 
to  be  some  ground  for  the  same  argument  in  this  case,  but  I  doubt 
pot  aufficient  to  bring  tliis  within  the  authority  of  those  cases,'  because 
it  will  be  said,  that  the  fee  by  the  settlement  is  limited  to^ir  Tho* 
joas's  heirs,  which  is  inconsistent  with  the  devise,  though  1  think  it 
not  ao,  for  the  reasons  already  mentioned ;  and  that  it  would  be  so 
determined,  if  it  was  a  new  question,  but  that  it  will  be  considered 
as  bound  by  Unthorities,  and  to  be  a  revocation-  of  the  will. 

I  have  been  extremely  en^ged  ever  since  this  case  was  before  me* 
and  pressed  for  ah  answer,  otherwise  would  have  expressed  my  o|>i^ 
nion  more  clearly  and  methodically  on  the  subject 

G«  HILL. 
Un€olnU  Inn^  Jan.  29»  1792. 


Serjeant  HiWs  seconi  Opinion  on  Sir  T.  Catc^i  fViU^ 

There  are  tUf^  factf  in  this  case,  neither  of  which  was  stated  whea 
I  aave  my  former  opiniot^:  the  first  is,  that  Sir  Thomas  Cave  had, 
nilvious  to  making  his  will,  entered  into  an  agreement  for  making  a 
fettlemcnt  on  his  marriage,  The  other,  though  not  stated  in  this 
fcase  »pp«^"'  **y  copies  of  the  settlements  now  before  me,  via.  that 
there  i»  contaiiicd  In  the  settlements  a  recital  of  an  agreement  for 
makim  them,  whffeh.  1  incline  to  think  will  be  taken  to  refer  to  the 
tLtiicl^  which  seems  to  lie  to  bring  the  present  case  within  the  rea- 
!on  of  that  of  fVatn  v.  FuUerton,  Trinity,  I4th  Geo.  III.,  and  Par^ 
^  V  Freeman^  both  of  them  cited  Douglas,  691,  692,  and  war-f 
!rl«e'(i  a»  there  cited  hy  rrports  of  the  first  in  manuscript,  and  of 
A  last  in  print  a«id  manuscript,  which  liave  established  this  pna-« 
^e  that  where  •  «an,  having  oqly  an  equiuble  estate,  dispones  of 
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it  by  willy  and  afterwards  takes  a  conveyance  of  the  legal  estate,  the 
will  is  not  thereby  revoked. 

As  to  the  estates  of  South  Kilworth  and  Swinford,  I  incline  to 
think  the  will  may  be  supported  on  another  ground,  which  is,  that 
the  settlement  of  those  estates  was  made  merely  for  securing  a  join* 
ture  to  Lady  Lucy.  And  it  hath  been  long  settled,  that  a  mortgage 
in  fee,  subsequent  to  a  will,  is  in  equity  not  a  revocation  of  the  will, 
further  than  to  let  in  the  mortgage  upon  the  estate :  and  the  same 
hath  been  holden  with  respect  to  a  conveyance  to  trustees  for  pay* 
ment  of  debts;  and  the  intent  and  operation  of  the  settlement  of 
Kilworth  audSwinford  is  nothing  more  than  the  bringing  a  charge  on 
those  estates. 

As  to  tbe  parol  declarations  of  intention,  there  are  but  few  cases 
in  which  they  are  admi&sable  ;  and  this  does  not  appear  to  me  to  be 
one  of  them.  But  if  the  will  or  the  deeds  had  been  misdated,  I 
think  parol  evidence,  if  there  were  any,  might  be  admitted,  to  shew 
that  the  will  was  cKccuted  after,  though  it  bears  date  before  the  set^ 
tleroents ;  but  no  such  evidence  is  stated :  and  the  will  refers  toa 
future  jointure,  which  is  an  evidence  that  the  jointure  was  not  then 
actually  made.  I  also  think  it  not  clear,  whether  the  parol  evidence 
might  not  be  admitted,  to  shew  tha'tthe  agreement  recited  in  the  set« 
tlement  was  before  the  will,  supposing  tbe  settlements  had  varied 
from  the  written  agreenient,  for  as  both  were  before  marriage;  the 
parties  might  vary  from  the  agreement ;  but  there  does  not  appear 
to  be  any  variance  with  respect  to  the  ^ttlement  of  the  testator's 
estate;  and  therefore  I  think  the  agreement  recited  in  the  settle- 
ments will  be  taken  to  refer  to  the  written  agreement.  And  then 
the  point.  Whether  parol  evidence  might  be  admitted,  as  to  the  time 
when  the  recited  agreement  was  made,  cannot  coibe  in  question. 

G.  HILL. 
Lincoln's  Inn,  February  27,  1792. 

The  Solicitor  Generar$  Opinion  on  Sir  Thomai  Care*s  Willy  4"C. 

The  authorities  with  respect  to  the  effect  of  settlements  made  sub* 
sequcntly  to  wills,  are  so  extremely  strong  to  prove  them  revoca- 
tions, even  with  respect  to  .such  interests  in  the  estates  as  remains  in 
the  grantor,  that  it  will  be  found  very  difficult  to  establish  the  will 
in  question.  This  case,  however,  has  circumstances  in  it  which  are 
singular ;  and  the  disapprobation  whicb,  in  some  late  cases,  has  been 
expressed  with  1-egard  to  those  authorities,  may  perhaps  operate  to 
an  extent,  which  makes  it  adviseable  to  take  the  opinion  of  a  court 
upon  the  validity  of  this  will.  With  respect  to  the  Swinford  and 
South  Kilworth  estates,  by  the  agreement,. if  a  marriage  t'ok  place» 
they  were  to  be  subject  to  14001.  a  year ;  aad  the  settlement  does  not 
vary  the  testator's  interest  in  those  estates  to  any  other  extent  than 
by  eflfectuatini;  that  charge.  There  seems,  thcrefoie,  to  be  soma 
rea^n  toconrond,  that  the  will  itself  having  adverted  to  the  jointurej^ 
by  dtf vising  the  estate  subject  to  it,  and  the  settlement  being' madi 
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in^  this  particular  purpose,  to  let  in.  the  jointura,  and  ih»  distinction 
Dot  being  very  obvious  between  the  effect  of  charging  an  estate  with 
one  sum  of  14OOI.,  to  be  once  paid  (as  for  instance,  charging,  by  a 
mortgi^,  which  is  but  a  revocation  pro  tanto J, ^nd  charging  with  as 
fnvary  sums  of  14001.  by  different  payments,  to  be  annually  paid,  as 
might  become  due  to  the  jointress,  the  settlement  ought  not  to  be 
held  to  revoke  the  devise  of  these  estates,  except  pro  tanto,  in  letting 
in  the  jointure.  In  aid  of  these  considerations,  the  other  points  sug* 
gested  by  Mr.  Serjeant  Hill,  which  apply  to  the  Stanford  as  well  as 
these  estates,  arc  also  material.  It  will,  however,  I  am  afraid,  be 
very  difficult  to  make  out  upon  these  considerations  that  the  will  is 
not  revoked,  particularly  as  to  the  Stanford  estates.  For  at  the  time 
of  making  the  will,  the  marriage  had  not  taken  effect,  and  if  the  le- 
gal and  equitable  interests  are  to  be  considered  as  different  estates  in 
Sir  Thomas  Cave,  it  was  by  an  event  future  to  the  date  of  the  will 
that  they  became  so.  It  may  indeed  be  contended,  that  the  will  con- 
templated that  future  event ;  and  by  noticing  the  jointure,  and  failure 
of  issue,  meant  only  to  devise  what  would  remain  in  him  under  the 
prior  articles,  when  that  future  event  took  places  but  that  could 
not  be,  because  that  interest,  under  the  articles,  being  an  estate  to 
take  effect  after  a  failure  of  issue  male,  the  testator's  devise  is  quite 
of  a  different  interest  ^  for  it  would  not  take  effect  at  all  if  there  wa» 
a  daughter  at  his  death,  or  if  either  a  son  (though  his  isuic  imme- 
diately failed  by  his  death),  or  a  daughter  lived  an  hour  after  him. 
It  seems  therefbre  to  me  very  difficult  to  make  out  that  the  testator 
meant  to  devise  the  interest,  which  would  be  in  equity  the  interest 
remaining  in  him  if  he  married  and  did  not  execute  a  settlement  ac- 
cording to  the  articles  on  which  would  be  the  estate,  which  in  law 
would,  after  the  niarriagc,  remain  in  him,  if  he  married  and  did  not 
execute  such  a  settlement.  It  must  at  least  be  made  out,  that  he 
meant  (o  devise  that  interest  upon  a  contingency,  which  the  articles 
do  not  contemplate.  He  seems  rather  to  have  intended  to  give  his 
Cbtate  (the  immediate  iee  ot  it},  if  there  was  no  child  at  his  death, 
than  to  give  such  interest  in  it  as  he  had  under  the  articles  if  there 
should  be  a  marriage,  and  a  son,  and  then  the  case  seems  to  come 
tf)  this,  that  a  testator  devises  this  Stanford  estate,  in  ciuse  lie  had  no 
child  at  his  death^  and  afterwards  makes  such  a  settlepicut  of  it  as 
iu  ordinary  cases  is  a  revocation.  The  other  estates  are  not  so  set*- 
tied,  but  the  jointure  only  is  charged,  which  makes  the  case,  as  to 
them,  more  favourable  to  the  devisees,  though  difficult,  1  think  to 
-distinguish  from  some  cases  of  revocation.  If  the  question  could  be 
tried  at  law,  it  would  be  most  advisable,  because  it  would  be  least 
expensive  ;  but  it  occurs  to  me,  thai  probably  the  terra  in  the  will 
itself  might,^  according,  to  modern  practice,  or  that  some  other  of  the 
incumbrances^  which  the  production  of  the  settlement  and  will  must 
sL^w  are  existing  an4  un9atisfied,  prevent  the  question  from  be- 
]Q(^  effectually  tried  in  that  way;  but  this  must  be  leirnt  of 
those  who  are  more  conversant  wjth  the  present  practice  of  common 
law  courts  in  ejectments  as  to,  outstanding  terms  than  I  am.  And  I 
s&ould  rather  think,  that  attending  to  all  the  particular  facts  of  thi« 
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cascabill  in  equity  >voul(l  be  the  most  advisable  though  certainly  th« 
expence  would  be  so  much  greater,  that  if  the  parties  could  be  assUred 
by  the  opinion  of  eminent  common  lawyers  that  they  could  have  in  a 
trial  at  law  the  whole  eficct  of  all  those  facts,  that  way  of  trying  the 
questions  would  be  the  most  advisable. 

J.  SCOTF. 
Uncoin't'Inn,  a6th  March,  179^. 

Mr.  Mit/orffi  Opinion,  on  the  WiUond  StttUwtiUi  of  Sir  TKmiU 

Gate. 

I  have  very  considerable  doubt  upon  this  cose.  I  presume  th» 
articles  between  Lord  liarborough  and  Sir  Thomas  Cave,  and  the  will 
and  settlements,  were  all  executed  on  the  days,  or  at  least  in  the  order 
of  the  days  on  which  they  respectively  bear  dare,  so  that  the  will  is 
clearly  subsequent  to  the  articles^  and  prior  to  the  settlements. 

In  all  cases  of  revocation  of  wills  by  subsequent  acts  the  inten* 
tion  of  the  testator,  to  be  collected  from  his  acU^  mast  decide,  whether 
the  subsequent  act  is  to  be  deemed  a  revocation  of  the  will,  or  not : 
therefore  a  mortgage  for  years  is  a  revocation  of  a  will  of  the  same 
lands,  only  so  far  as  to  let  in  the  incumbrance,  and  a  mortgage  in  fee, 
though  an  absolute  revocation  at  law,  because  the  whole  estate  is 
conveyed,  is  a  revocation  in  equity  only  to  the  extent  of  the  incum- 
brance. Alany  cases  have  been  determined  on  this  principle  ;  but 
some  of  them  have  been  decided  on  very  nice  distinctions,  and  I  ap« 
prebend  there  is  no  case  directly  in  point  with  the  present.  One  of 
the  earliest  cases  is  tlMt  of  the  carl  of  Lincoln  and  RoUe.  Show,  PL 
154.  I'hcrc  the  carl  of  Lincoln,  having  made  a  disposition  of  his  real 
estate  by  H'ill,  afterwards  executed  a  settlement  in  contemplation  of  a 
marriage  which  nevfrr  took  effect.  It  was  admitted  that  the  settle- 
ment conveying  the  whole  fee  operated  as  a  revocation  of  the  will  at 
law,,  but  it  was  insisted  tiiat  it  ought  not  to  operate  as  a  revocation 
in  equity,  and  ihnt  the  heirs  ought  to  be  compelled  in  equity  toexe* 
cute  the  will,  'llie  determination  in  the  court  of  Chancery  and  in 
the  house  of  Lords  was  against  this  supposed  equity:  but  the  case 
was  extremely  strong  to  shew  that  the  intention  of  the  testator  had 
changed,  supposing  the  marriage  to  have  taken  effect;  as  the  settle- 
ment conveyed  away  part  of  the  estate  to  the  intended  wife  in  fee, 
and  vested  the  rest  in  trustees  to  sell  and  dispose  of  the  produce  as 
the  tebtator  should  by  a  future  will  and  deed  appoint;  and  with  a  ge- 
neral power  of  revocation  by  a  future  deed  or  will :  so  that  in  case 
the  marriage  had  taken  effect,  it  was  clear  the  testator  did  not  intend 
the  will  be  had  executed  should  operate  on  so  much  of  the  property 
as  should  not  be  settled  on  the  marriage,  and  therefore  the  provision 
for  the  marriage,  was  not  the  sole  object  of  the  deed.  In  yernon  v. 
Jbfief,  Pr,  in  Ch.  32.  2  Fern  241,  a  conveyance  to  trustees  to  sell 
and  pay  debts,  and  as  to  the  surplus  in  trust  for  tlic  grantor  and  hit 
heirs,  was  deemed  a  revocation  pro  tanto,  on4y  of  a  prior  will,  being 
made  &ir  particular  purposes,  la  Parsons  and  Fr€€man,  i  Atk.T^U 
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jimbL  1169  a  subsequent  conveyance  was  held  to  be  a  revocation  of  s 
vriWy  under  circumstances  which  have  strong  similarity  to  the  present 
case:  there  by  articles  previous  to  the  marriage  of  Mr.  and  Mrs. 
Freeman,  she  agreed  to  suffer  J  recovery  of  her  estates,  and  convey 
them  to  her  husband  in  fee:  After  the  marriage,  Mr.  Freeman 
made  bis  will  devising  these  estates.  After  the  will  a  recovery  was 
suffered  by  Mr.  and  Mrs.  Freeman  of  the  same  estates,  and  by  a  deed 
declaring  the  uses  of  the  recovery  the  estates  were  limited  to  such 
uses  as  Mr.  and  Mrs.  Freeman  should  appoint,  and  in  default  of 
'^Rppointment  to  Mr.  Freeman  in  fee.  In  that  case  Lord  Hardwick 
thought,  if  the  uses  of  the  recovery  had  been  only  to  Mr.  Freeman  in 
fee  it  would  have  operated  as  a  revocation  of  the  will,  because 
it  would  have  been  merely  a  conveyance  of  the  legal  estate  according 
to  his  prior  equitable  titje ;  but  that  the  introduction  6f  the  power  of 
appointment  was  a  modification  of  the  prior  equitable  title  accord- 
ing to  a  new  agreement  between  him  and  Mrs.  Freeinan  and  that, 
therefore  the  prior  equitable  title  which  he  had  intended  to  devise  by 
jbis  willy  was  not  merely  merged  in  a  legal  title  which  would  have 
been  the  case  if  the  limiitation  of  the  use  on  the  recovery  had  been 
wholly  destroyed  by  the  new  agreement  between  the  husband  and 
wife,  and  the  limitation  of  the  use  on  the  recovery  was  deemed  by  his 
lorcbhip  a  creation  of  a  new  legal  title  according  to  that  new  agree- 
ment. '  He  therefore  held  the  acts  of  Mr.  Freeman  a  revocation  of 
the  will,  because  they  had  wlioUy  destroyed  the  estate  intended  to  be 
disposed  of  by  it.  It  must  be  confessed  the  distinction  was  extremely 
nice ;  but  it  had  before  in  some  degree  been  taken  in  Ticknery.  Tickner^ 
cited  in  3  Atk.  742,  where  a  conveyance  on  a  partition  of  the  share 
allotted  to  one'^  to  such  uses  as  he  should  appoint  by  deed  or  writing, 
and  in  default  of  such  appointment  to  him  in  fee''  was.  held  a  revo* 
cation  of  a  prior  will  although  in  the  case  cited  in  note  B.  3  P.VV.  l6g» 
it  was  determined  that  a  mere  conveyance  in  severalty  upon  a  parti- 
tion would  not  revoke  a  prior  will  disposing  of  an  undivided  moiety, 
so  that  the  decision  in  Tickner  and  Tickncr  must  have  turned  merely 
on  the  pQwer  of  appointment,  which  might  be  deemed  to  shew  an  in- 
tention th^t  the'  subsisting  will,  which  could  not  operate  under  the 
power,  should  not  operate  on  the  |.roperty.  In  the  present  case,  sir 
Thomas  Cave  by  the  articles  covenanted  ro  make  a  settlement.  He 
then  made  a  will  perfectly  consistent  with  those  articles,  because  it 
disposed  of  his  estates  only  in  the  event  of  his  leaving  no  issue  living 
at  his  death,  and  subject  to  such  jointure  as  he  might  make  on  a  wife, 
I  think  therefore  he  may  be  deemed  to  have  had  the  nrticles  in  con- 
templation at  the  time  he  made  the  will.  He  then  married,  and  pre« 
vious  to  the  -marriage,  made  an  actual  settlement  pursuant  to  the  ar- 
ticles. The  settlement  of  Kilworth  and  Swinford  is  in  strict  confor- 
mity to  the  articles,  and  merely  to  lot  in  the  jointure;  so  that  I  think 
it  cunnot  be  deemed  a  revocation  of  the  will ;  the  settlement  of  Stan^ 
ford  adds  a  power  of.  jointuring  a  second  wife,  but  as  that  power  is 
only  for  a  psirticular  purpose,  and  the  devise  in  the  will  is  expressly 
subject  to  any  jointure,     I  think  that  settlement  does  not  revoke 
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the  vill;^  I  think  the  vicara^  and  rectory  tmprdpriate  off 
Swinford  will  pass  under  the  general  words  in  the  second  settk* 
ment. 

On  the  steps  proper  to  be  taken  by  Mr.  and  Mrs.  Otway. 
I  think  it  will  in  all  events  be  advisable  for  Mr,  and  Mrs.  Otwajf 
immediately  to  levy  fines,  and  make  the  proposed  grant  of  the  an* 
nuity  and  settlement;  although  the  expencc  of  such  fines  and  settle* 
ment  will  be  considerable,  and  if  the  will  is  not  revoked  will  be  nu* 
gatory  so  far  only  excepted  as  they  will  intitle  Mr.  and  Mrs.  Otwaj 
to  the  benefit  of  the  agreement  with  Mr.  Cave.  The  only  way  of 
determining  the  questions  so  as  to  bind  the  rights  of  all  parties  will 
l>e  by  bill  in  equity  in  the  names  of  Mr.  Holford,  and  Mr.  Jervoisc^ 
as  trustees  of  the  500  years  term,  and  executors  to  have  the  20^000L 
raised  under  the  trusts  of  the  term  and  the  debts  paid  under  the  di* 
rection  of  the  court,  suggesting  that  it  is  insisted  the  mortgage  debta 
(if  there  are  any  except  Mr.  Gosling's)  ought  to  be  paid  out  of  th« 
personal  estate,  and  for  these  purposes  to  have  the  will  established  as 
^  as  it  remains  unrevoked.  To  this  bill  Mr,  and.  Mrs.  Otway  and 
their  children,  Mr.  Charles  Cave,  Mr.  Cave  Brown  and  his  son,  and 
all  the  remainder  men,  unless  there  is  a  remainder  man  in  tail  ia 
being,  and  also  the  persons  who  can  claim  the  10,0001.  under  ths 
gift  to  the  uncles  and  aunts,  must  be  parties.  To  save  expence  the 
uncles  and  aunts,  except  Mr.  Charles  Cave,  may  bcco-plaintifi.  It 
may  be  a  question  whether  the  sisters  of  the  dowager  lady  Cave  axm 
not  within  .the  description  of  aunts,  although  probably  this  wu  not 
the  intention  of  sir  Thomas  Cave*  Upon  the  hearing  of  the  cause 
in  equity,  eitlier  the  question  of  revocation  will  be  determined  by  the 
court,  or  a  case  will  be  made  for  the  opinion  of  a  court  of  law,  or  aa 
issue  directed  to  try  the  facts,  if  there  are  any  capable  of  being  dis- 
puted.  I  conceive  a  bill  in  eouity  is  the  only  effectual  means  of 
quieting,  the  title  and  will  in  all  events  be  necessary  for  raising  the 
S0,M0l.  and  determining  the  title  to  the  10,0001.  given  to  the 
uncles,  and  aunts  if  the  parties  cannot  agree,  and,  for  ascertaining  the 
money  to  be  rabed  out  of  the  small  properry  not  afiected  by  the  set* 
tlements,  if  the  settlements  operate  as  a  revocation  on  account  of 
the  Kilworth  and  Swinford  estates;  also,  if  the  settlement  of  those 
estates  does  not  revoke  the  will,  and  the  settlement  of  the  Stanford 
estates  does  revoke  it  as  to  the  estates  comprised  in  that  settlement. 
If  there  is  no  mortg^e  debt  but  that  which  lord  Harborougb  has 
covenanted  to  discharge,  the  debts  and  personal  estate  of  sir  Thomas 
Cave  need  not  be  brought  in  question  unU*ss  the  personal  estate  is  in- 
sufficient for  the  payment  of  his  debts,  and  there  are  specialty  debts* 

J.  MITf  ORD, 
Imcobes-Inn,  lOih  March,  179^. 
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Mn  Hurgr0^$'Opnum  on  the  Qutfticn  rf  Rec&cation. 

Whether  sir  Thomas  Cave's  will,  of  his  real  estate,  is  not  trhotfjr 
revoked  by  the  two  sirb^equent  settlements  and  the  marriage^  appears 
lo  me  a  question  full  of  difficulty.  I  have  repeatedly  considered  the 
cmsc ;  but  at  length  I  find,  that  I  must  leave  it,  with  a  very  doubt- 
ful opinion.  l*he  circumstances  which  most  stagger  me  are,  sir 
Thomas  having  before  execution  of  his  will,  signed  the  agreement,  fn 
pursuance  df  which  the  marriage  settlements  were  made,  and  his 
de^sing  his  real  estates,  in  a  manner  implying  that  the  will  might 
t)perate,  notwithstanding  a  subsequciit  marriage  and  jointure.  Froui 
these  circumstances,  coupled  with  the  circumstances,  that  the 
devise  of  his  real  estate  is  only  on  the  contingency  of  his  dying 
without  leaving  issue  living  at  his  death,  a  strong  foundation  arises 
Tor  arguing,  that  there  was  an  intention,  not  to  have  the  devise  in 
lis  will  wholly' revoked,  by  the  subsequent  settlements  and  marriage ; 
and  alio,  that,  by  applying  the  devises  in  his  will,  to  the  rcmainde** 
in'^,  reserved  to  him  by  one  of  the  settlements,  iu  one  branch  of 
the  estate;  and  to  the  fee  itself,  reserved  to  him  by  the  other  settle- 
ments, subject  to  a  jointure  to  Lady  Cave,  and  to  a  term  of  500 
years,  in  another  branch  of  the  estates,  the  settlements  and  the  will, 
may  both  bave  effect  without  the  least  clasbing,  or  inconsistency'. 
If  if  was  not  for  the  pressure  in  favour  of  the  devisees  from  this  pecu- 
liarity of  the  case,  1  should  think  it  clear,  that  the  settlements  and 
marriage  onght  to  be  deemed  a  total  revocation  of  the  devisors  will, 
except  in  respect  to  the  small  estate,  which  was  not  comprised  iu 
either  of  the  settlements.  The  authorities  for  this  latter  construe- 
lion  are  very  numerous ;  those  which  at  present  occur  to  me,  as 
more  particularly  in  favour  of  the  heir  at  law  of  sir  Thomas  are,  Mon* 
tague  v.  Seoffritiy  Mo.  429  ;  Distcr  v.  Dister^  3  I^v.  108  ;  the  ea~l 
of  li'Hco/ii'scase,  in  Eg.  €as.  Ah.  411;  2  Frcm.  202 ;  and  Shaw.  Tad. 
Ca$.  1'54.  MUi'woody.  CMmlej/,  3  JVitl.  l63 ;  Jaynes  v.  PhUUp,  before 
sir  Joseph  Jekyll  in  1733,  but  not  1  believe  in  print;  Martin  v. 
Sarage  and  Barnard,  Ch.  H<p.  189;  Parsons  v.  Freeman^  3  Atk.  741, 
1  Witls.  30S,  andAmh,  11 6*;  Sparrow  v.  MardcasHe^  3  Atk.  79Syanfl 
Amb,  224  ;  DarUy  v.  Darlry,  3  JVills.  6 ;  and  Jackson,  and  Sutton  v. 
Hurbck  and  (ftkers,  Awhl.  487.  Of  these  authorities  one  of  the  most 
leading  is  the  eafl  of  Lincoln's  case,  which  was  finally  adetermination 
of  the  house  of  Lords^  and  which  is  often  referred  to  in  the  subse- 
quent cases  with  approbation,  particularly  by  lord  Hardwicke,  and 
lord  Northington,  and  which  according  to  Mr.  Douglas's  reports  of 
the  case  of  Doe  Und  'Pott,  even  lord  Mansfield  at  the  very  moment  of 
tensuring  it,  Admitted  to  be  now  law.  Altogether  they .  w^l  be 
found  to  supply  a  great  mass  of  reasoning  and  authority,  for  a  tota*! 
revocation  of  the  devfse  of  the  estates,  comprised  in  the  marriage 
•ettlemehls  in  the  present  case.  How  far  the  special  circumstances 
I  have  already  adverted  to,  may  be  deemed  adequate  to  take  the 
present  case  out  of  the  reach  of  these  authoritfes  appears  to  me  very 
uncertain:  but  upon  the  whole,  I  rather  think  that  there  i«  nor 
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tnougli  to  twkt  thb  case  cot  of  the  doctrine  of  the  (naH  I  hiivo 
cited;  because  ttr  Thomas  having  aliened  the  fee  to  trustees  to  nses^ 
tabsequently'to  his  will,  and  having  under  those  iise^  taken  a  newly 
modi^d*  estate,  apfMSars  to  me  to  constitute  that  grotmd  for  infer* 
ring  a  revocation  at  law,  which  hitherto  has  chiefly  governed  in  cases 
of  .this  sort,  and,  because  it  is  also  to  be  remembered  that  the  sta* 
tutes  which  give  the  powef  of  devising  land,  only  enable  the  devise  of 
land  of  which  the  testator  is  seifed  at  the  time;  and  therefore  that 
even  an  express  intention  is  not  sufficient  to  give  eflect  ta  a  wiH^ 
upon  lands  subsequently  acquired.  l:x|uity,  indeed,  sometimes  saves 
a  devise  revoked  at  law;  thus,  in  the  case  of.a  mortgage  in  fee^  aftef 
a  will,  equity  treats  the  mortgage  only  as  a  partial  revocation*, 
upon  the  ground  that  a  mortgage  is  merely  a  security.  This  was 
done  in  HaU  v.  Ditnck,  I  Fern.  329  4*  94$;  and  lord  Hardwicke 
observes,  at  the  same  time,  that  this  exception  of  equity  is  crniOned 
to  mortgages  and  securities  for  money:  and  I  should  think  that  it 
would  be  found  very  difficult  to  induce  a  court  of  equity  to  extend 
the  exception  iurther:  yet  if  the  principal  of  the  exception  of  equity 
i»,  as  it  seems  to  be*  simply  the  manifest  intention  of  the  tesUtofi 
not  to  disturb  his  will  beyond  the  extent  of  the  charge  created  by 
the  mortgage  if  the  present  case  should  be  construed  to  contain 
equal  evidence  of  an  intent,  only  to  subject  the  devised  estates  to  the 
settlement*  there  is  no  saying  that  the  present  case  may  not.  be 
brought  within  the  reason,  and  conaequently  the  applicability  of  the 
exception.  With  respect  to  the  latter  branch  of  this  first  qoestionr 
i  think  that  the  genenrf  words  in  the  settlement,  which  compre* 
bend  the  manor  of  Swinford,  were  sufficient  to  pass  the  rectoiy 
impropriate,  and  advowson  of  the  same  denomination. 

Mr.  Hargfav^g  Antaer  to  the  second  Quetiiom 

I  am  uhdcr  very  considerable  difficulty  from  the  two  agmsmehta 
which  have  been  entered  into  between  Sir  Charles  Cave  and' Mr.  aifd 
Mrs.  Otway,  how  to  advise  on  this  second  question  i  and  mi  the 
right  to  so  very  large  an  estate  is  depending^  and  it  is  of  gi^at  im- 
portance to  the  parties  to  shape  the  proceedings  fot*  tr^al  of  the  point 
of  revocation  in  the  most  convenient  way,  I  recommend  having  the 
subject  of  this  second  question  laid  before  all  the  counsel  for  Mr.  add 
Mrs.  Otway,  for  a  joint  opinion,  therefore  I  will  onlyobserve  for  the 
present^  that  it  is,'  as  I  conceive,  most  for  the  advantage  of  Mf» 
Otinray,  as  heir  at  law,  to  ham  the  point  of  revocation  detiroiindl 
h  a  court  of  law. 

FRANCIS  HAROftAVB. 
Kew  BosiMl  Ccmti,  l6tk  Aprit^  1/92. 

Mr.  FearneTs  Optniom  <m  Sir  Tkomai  CttoiftWm  dndSettkmtm^ 

r^[mst  confess  that  I  find  much^dtfficulty  in  itaking  up  my  mhid 
to  an  opinion  npon  the  case. liow  stated  tome!  It  ts  of  that  novel  ifll- 
pression,  for  which  I  am  not  apprised  of  any  dired  authority, 
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Had  the  question  rested  on  a  will  conrtaining  in^itself  no  reference 
to,  or  expressions  apparently  denoting  the  testator's  contemplation  of  a 
tubsequeni  settlemetit;  I  should  scarcely  have  hesitated  in  considering 
the  subsequent  settlement  as  a  revocation  of  the  will,  under  the  Con* 
current  weight  of  abundant  authorities*  But  here  the  circumstances 
of  the  devise  bdng  espressfy  confined  to  the  event  of  the  testator's  death 
without  Uacing  any  issue,  of  his  body  living  at  his  decease,  and  being 
made  expressly  subject  to  such  jointure  or  jointures  as  he  should  there- 
after make  upon  the  vboman  he  might  happen  to  marry  ;  and  that  at  a 
time  when  he  had  just  entered  into  a  contract  for  malTing  jointures 
on  a  woman  with  whom  he  was  actually  under  a  treaty  for  ^narriage^ 
jeeros  to  me  to  create  a  distinction  betwixt  the  present  case  and  those 
which  I  conceive  must  have  ruled  the  decision,  if  those  circumstances 
had  been  wanting.  That  any  grant,  feoffment,  lease,  and  release,  or 
any  other  conveyance,  though  to  the  use  of  the  testator  and  his 
heirSy  after  the  execution  of  his  will,  in  general  operates  as  a  revo- 
cation of  his  prior  will  (in  respect  to  the  conveyed  lands  J  cannot,  I 
think,  at  this  day,  admit  ol  controversy.  I  mean  as  a  general  position. 
For,  that  the  rule  admits  of  various  exceptions  is  clear  from  the  cases 
upon  partitions  by  feoflfment,  lease  and  release,  or  fine  between  te- 
nants in  common,  as  well  as  conveyances  of  the  fee  by  way  of 
mortgage,  or  -in  trust  for  payment  of  debts,  or  particular  charges. 

And  these  exceptions  shew  us  that  the  rule  itself  is  not  grounded 
in  the  mere  alteration  in  the  plight  of  the  estate  consequent  on  the 
.conveyance  itself,  abstracted  from  the  nature  and  tendency  of  the 
disposition  effected  or  attempted  by  it,  or  any  reference  to  the  ex* 
press  or  presumptive  intention  of  the  testator  afforded  us  thereby. 

For  if  that  were  the  case,  conveyances  for  effectuating  partition,  or 
by  way  of  mortgage  in  fee,  or  in  trust  for  payment  of  debts,  &c.  would 
h\\  equally  within  the  extent  of  the  rule.  But  it  seems  that  in  all  those 
cases,  where  a  conveyance  doe$  not  operate  to  give  a  new  and  dif- 
ieient  eflate  from  that  which  was  in  the  testator,  and  liable  to  the 
operation  of  his  will  at  the  time,  as  a  fee-simple ;  for  instance,  where 
Jie  had  nothing  more  than  an. estate-tail  before,  or  an  estate  by  jmr- 
chase f  instead  of  one  by  descent ^  by  changing  the  old  use,  that  is,  lu 
short,  whenever  the  old  estate  is  not  taken  out  of  the  testator's  by 
the  conveyance,  or  the  estate  left  in  or  h^stored^  or  resulting  to  or 
In  trust  for  him,  undet*  or  after  .the  conveyance,  is  considered  to  be 
^is  o/(f,  or  part  of  his  old  estate.  •  There  the  operation  of  such.cpn- 
ireyance>  as  a  revocation  of  his  will,  quoad  the  esute  not  dispos^pd  of 
as  subject  to  other  purposes,  seems  to  be  founded  on  the  same 
grounds  as  the  similar  effect  allowinl  to  in'compU^te  conveyances^ 
SaiMtig  for  want  of  some  ceren^ony  requisite  to  their  effect^  (as  a  feoff- 
ment defective  in  respect  to  livery,  grant  without  attornment,  bar* 
gain  and  sale  not  inroHed),  namely,  an  implication  of  the  ^^tator's 
change  of  intention,  with  regard  to  the  estate  arising  fromhis  mak- 
ing, or  attemp^ng  the  subsequent  conveyance  of  it ;  and  accordingly 
me  find,  that  upon  the  case  of  a  feoffment,  where  the  testator  takes 
hack;  the  eld  }Ms,  Lord  Uardwickc  observed,  that  the  conslructioa 
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must  arise  from  a  frenmptimt  (adopted  by  the  law)  in  favour  of  the 
hHty  that  the  testator  would  not  have  made  a  new  conyeyance, 
without  an  intention  to  revoke  his  .will.  Vide  3  Atkvns,  748.  ] 
Wili.  310.  And  he  distinguishes  the  cases  of  a  conveyance  in  feo 
by  way  of  mortgage,  or  for  payment  of  debts  from  it,  by  consider- 
ing the  testator  hiidself,  as  having  in  the  nature  and  purpose  of  the 
conveyance  drawn  the  line  how  far  the  rrcocatian  skauld  go,  and 
plainly  shews  his  intention  as  to  the  extent  of  it.  Now,  if  it  be  ad- 
Initted,  that  the  operation  of  the  rule  in  conveyances,  where  the 
estate  remaining  in,  or  resulting. to.  the  testator,  i^  part  of  the  old 
estate^  depends  on  his  prentmabU  inientiim  to  revoke  his  will,  I 
think  it  will  follow  that  such  presumption  may  be  encountered  by 
circumstances  of  a  contrary  impUcation^  den^tinjg  the  testator's  in* 
tention,  that  the  revocation  should  not  go  beyond  certain  iimitSf  vis. 
the  immediate  purposes  of  the,  conveyance  ;  upon'  the  very  same 
principle  to  which  lord  Hardwicke  referred  the  distinction  of  the  ca3es 
of  mortgages  in  fee,  and  conveyances  for  payment  of  debts.  And 
then  whenever  there  are  sufficient  arguments  of  such  an  intention  in 
the  testator,  to  confine  the  revocation  only  to  a  particular  extent, 
and  let  the  will  stand  beyond  that.  It  seems,  I  think,  in  excluding 
the  presumption  of  an  absolute  or  total  revocation,  to  deny  that 
operation  of  the  rule  which  is  ascribed  only  to  such  legal  presvmp^ 
tion.  The  present  case  is  one  of  those  where  the  fee,  limited  to  the 
U5e  of  the  testator  in  his  subsequent  settlement,  was  the  reversion, 
and  part  of  his  old  use  and  estate  in  the  lands.  And  taking  it  then 
for  granted,  as  I  should  within  the  authority  of  the  earl  of  Lincoln's 
case,  cited  below,  that  the  testator's  conveyance  of  the  whole  fee 
in  that  settlement,  and  the  relimiting  the  reversion  to  himself  and 
his  heirs,  would  have  left  it  within  the  extent  of  the  general  rule,  if 
nothing  had  occurred  to  shew  the  testctor^s  intention,  to  oonfine  the 
revocation  of  that  settlement  to  the  purposes  of  a  jointure  for  his 
wile^and  provision  for  his  issue.  Still  I  think  it  may  be  contended, 
that  if  circumslances  st^dentfy  demonstrative  of  suck  an  intention  do 
exist,  they  should  have  their  operation,  against  the  effect  of  tkege* 
neral  presumption^  opposed  by  them,  Revol:ationff  of  this  sort  appear 
to  be.  grounded  on  implication  or  the  presumed  intention  of  the  testa* 
tor;  but  implication  or  presumption  of  intention  may,  it  should 
seem,  be  rebutted  by  evidence  of  a  contrary  intention^  Vide  Dough 
Rep,' 39  and  40.  And  where  is  the  difference,  whether,  the  argu* 
ments  of  such  contrary  intention  are  to  be  collceted  from  the  miH 
or  from  the  subsequent  conveyance' itself  ?  In  the  case  of  mortgages 
In  fee,  &c.  it  is  inferred  from  the  purposes  of  the  conveyance.  But 
has  it  not  the  same  tendency^  if  founded  on  expressions  in  the  wili, 
manifestly  referring  to  the  intention  and  nature  of  the  intended  con* 
veyance  ?  In  the  present,  the  testator  soon  after  having  entered  into 
a  treaty  for  marriage,  and  executed  a  contract  fof  setthng  hisestates, 
so  as  to  secure  jointures  on  his  intended  wife^  And  make  provisions  for 
the  issue  of  the  intended  marriage^  makes  a  disposition  by  his  will, 
of  the  lands,  expressly  confined^  in  fts  intended  operation,  to  his  leao* 
iifg  no  issue,  and  tubjectto  the  jointure  or  jointures  he  might  there^ 
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^fter  make  upon  the  woman  he  might  happen  to  marry.  Could  then 
be  a  more  evident  allusion  to  the  provisions  he  had  «o  stipulated  to 
rnske  ?  Did  not  this  amount  to  an  exception  of  those  intended  provi' 
§ions  out  of  the  extent  of  his  \irill,  and  consequently  imply  an  affit^* 
qnoe  of  his  mtention  that  it  should  operate  beyond  them  f  Was  not 
^18  expressly  drawing  the  line  pf  the  intended  revocationy  and  nega- 
tiving it  beyond  the  provisions  intended  to  be  made  for  hn  wife  and 
issue  by  the  stipulated  settlement  i  Could  a  mortgage  in  fee,  to  the 
lunount  of  three-fourths  of  the  esute,  or  a  conveyance  of  it  to 
trustees  to  sell  for  the  discharge  of  debts,  and  to  pay  the  residue  to 
kimself,  amount  to  a  more  clear  indication  of  his  intention,  where  h« 
intended  the  revocation  should  stop,  than  this  did  ?  If  not,  the  quesi 
tion  is.  Why  the  one  be  less  effectual  than  the  other  in  imposing  the 
limits  of  the  revocation  to  be  effected  by  it  ?  When  the  testator  dis« 
posed  of  the  lands,  in  case  of  his  leaving  no  issue,  and  subject  to  th^ 
jointure  he  might  make  on  the  wife  he  might  marry ^  it  seems  to  imply, 
ib^t  he  did  not  intend  the  settlement  he  was  about,  and  had  agreed  to 
maKe,  for  s«{curing  a  provision  for  any  such  Issue,  and  jointures  for 
such  wite,  should  revoke  the  dispo^rion  so  directed  to  take  place  tn 
failure  of  or  subject  to  them.  The  circumstances  of  the  recent 
isubsisting  articles  K>r  making  the  settlement,  may  perhaps  be  said  to 
tave  put  him  in  the  situation  of  a  sort  of  trustee  for  himself  of  the 
fee,  subject  u  the  stipulated  provisions  of  that  settlement,  which  be- 
came actuail^r  and  absolutely  executed  in  him  by  the  settlement 
Mterwards  made.  And  in  this  respect  the  case  may  be  thought  to 
|>ear  a  sort  of  analogy  to  that  of  an  actual  conveyaq^  taken  by  a 

Serson  under  a  contract  for  the  purchase  of  an  estate,  which  he  had 
evised  by  will  intermediate  between  the  contract  and  'the  comple* 
tion  of  his  purcha&Cj  which  it  has  been  decided  is  no  rcvocf^tioa 
oi  such  interveninij  devise.  But  abstracted  from  this  view  of  the 
case,  the  reference  in  the  will  to  the  provibions  stipulated  by  the  pre^ 
viout  marriage  articles,  and  the  restoration  of  the  devise  to  an  iur 
terest  in  the  lands  ulterior  to,  a^d  subject  to  those  provisions,  seema 
tQ  me  to  afford  such  a  degree  of  analogy  between  it  and  all  the  cases 
of  mortgages  of  the  M-liole  fee  and  trusts  for  payment  of  debts,  &c. 
under  the  principle  to  which  Lord  liardwicke  referred  the  exception 
Qf  those  cases  from  the  general  rule,  in  the  places  1  have  referred  to, 
ibjLt  I  rather  incline  to  au  opinion*  that  the  present  case  may,  on  that 
ground,  in  equity  at  least,  be  held  to  fail  within  tlie  reason  of  those 
cases  a  and  consequently,  that  the  will  was  not  revoked  by  the  settle-i 
ment  as^o  the  landst  comprised  m  both,  further  than  as  to  the  stipu- 
la,t€^  jointures  fajr  the  wife,  and  provisions  for  the  issu^  of  the  mar- 
viagt**  Byt  though  this  is  the  inclination  of  my  opinion,  I  must  con^ 
fess  1  feel  great  diludence  in  it,  as  1  think  it,  at  all  events,  a  very  dis* 
putable  point. 

^  As  to  svch  of  the  estates  included  in  the  will  a^  were  not  comprised 
in  the  settlement,  I  apprehend  the  settlement  could  have  no  opcratiDin 
to  revoke  the  devise  of  them,  or  carry  them  to  tiie  heir.  And  as  to 
the  rectory  of  Swinford,  it  rather  seems  to  me,  that  it  passed  by  tho 
«eDeral  words  of  the  settlement,  "  of  all  other  the  hereditaments  of 
Jlie  ftaid  sir  Thomas  Cave,  situatQ  within  the  parish  ^  Suinford^'' 
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In  respect  to  cases,  the  principal  of  those  relative  to  this  point  ar« 
pretty  well  known  Vide  Dister  v.  DUier,  3  Lev*  108;  Lord  Lin^ 
coin's  case,  1  Kq.  Abr.  411,  Skow.  Cas.  Pari.  154;  Manvoodv,  Tiir- 
ner^  3  P.  IViUiams,  103;  Darlejf  v.  Darley^  3  ^riTf.  C,  and  the  cases 
and  principles  ret'en  cd  to  by  Lord  Hardwicke^  in  the  case  of  Parsons 
▼.  Frecfnaiij  above  cited,  anii  ihe  retereiice  in  Cost's  note,  3  P.  f^'t/* 
iiams^  l66.  The  Cr.^es  inin  whidi  the  inclindtion  of  my  opinion  if 
deducible,  arethobe  which  have  been  held  exce;:tiiins  to  the  general 
rule :  and  the  principle  of  tiietn,  as  stuted  by  Lurd  Hardwickf^  m 
the  said  case  of  Parsons  /ind  Freeman^  combiner'  with  the  supposi* 
acn  that  the  consequences  attributable  to  whul  would  otherwise  be 
the  implicative  or  presunuible  intehti^iiy  are  preclu»icd  oy  plain  indioa^ 
tion  of  a  contrary  intention. 

CHARLES  FEARNE. 

Bream's  Buildings ,  April  1792. 

In  the  view  I  have  taken  of  the  case,  and  the  consequent  inclina* 
tion  of  my  opinion,  ns  delivered  in  my  above  answer  to  the  first 
quaere,  I  cannot  think  i:  :i(ivisab!e  for  the  parties  to  proceed  on  the 
idea  of  the  Kill's  being  revoked  bt/  a  settlement^  or  enij;age  in  the  levying 
finei  to  accoipplish  the  arrangements  intended  under  such  a  suppo- 
sition. But  I  think  it  will  be  proper  to  have  the  question}  upon 
the  operation  of  the  will,  first  decided,  and  that,  by  application  to  a 
court  of  equity  on  a  bill  to  I)e  filed  by  Mr.  Cave,  and  other  parties, 
against  the  heir  and  trustees  to  establish  the  will,  and  have  the  tru&ti 
of  the  term  thereby  created,  carried  into  execution,  and  the  legacies 
paid  according  to  the  will.  Should  the  decision  be  ultimately  re- 
ferred to  the  operation  of  the  settlement  as  a  legal  revocation  of  the 
will,  I  apprehend  that  point  may  be  determined  on  an  issue  directed 
for  that  purpose  by  the  court  of  chancery, 

April  07,  1792, 


II.  Rcmarh  on  ^'  Additional  Observatiom  on  tlU  Exercito 
of  Power  of  AypotHtment,  S^c.'* 

117 HEN  I  perused  Mr.  B.'s  second  communication,  I 
^^  was  mucli  suvprised  to  find,  that  from  a  fear  of  ex-^ 
ceeding  the  limits  of  it^  he  was  prevented  from  (doin^  what 
1  ilijiik  would  have  been  of  considerable  service)  reirtewiDg 
the  different  opinions  on  the  subjecL.  I  hope  some  one  c^ 
^our  numerous  Correspondents  will  gratify  your  readers  with 
an  exmnination  of  the  various  argu^ients,  and  an  elaborate 
decisioii  of  this  point,  which  has  displayed  ihe  huotourooa 
as  well  as  the  serious  talents  of  many  of  your  Correspondents. 
Mr.  B.  observes,  that'WAc  legislature  in  the  slat,  of  93 
H>  S,  intended  to  annildlatc  this  $ort  of  limitatiofts  as  distinct 
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from  the  land  or  possession,  but  they  bungled  so  in  the  business, 
and  expressed  themselves  in  such  words,  that  the  Judges,  in  the 
exposition  of  the  statute,  felt  themselves  -obliged  to  give 
them  still  some  existence  under  the  name  of  trusts."  Wow 
I  must  beg  leave  to  dissent  from  the  opinions  advanced  by 
Mr.  B. 

For  on  referring  to  Bacon's  Readings  on  Uses,  in  his  Law 
Tracts,  page  324,  I  find  he  remaiks,  that  "  however  it  hath 
been,  by  the  humour  oftlie  timcSy  perverted  in  erpoiition,  yet 
in  itseU  is  most  perfectly  and  exactly  conceived  and  penned 
•of  any  law  in  the  book.  It  is  introduced  with  the  most  de- 
claring and  persuading  preamble,  'tis  consisting  and  standing 
4]pon  the  wisest  and  fittest  ordinances,  and  quahfied  with  the 
most  foresedng  and  circumspect  savings  and  provisions;  and 
lastly,  it  is  the  best  pondered  in  all  the  words  and  clauses  of 
it  of  any  statute  I  find." 

This  may  seem  a  sufficient  answer  to  the  somewhat  inele- 
gantly expressed  charge  of  your  Correspondent.  Bacon 
iurther  gives,  in  page  SSI,  Q,  3,  the  most  indisputable  reasons 
to  prove  the  statute  did  not  intend  to  extirpate  uses,  and  to 
these  Mr.  Saunders,  in  his  invaluable  Treatise  on  Uses  and 
Trusts,  page  88,  89,  90,  has  given  his  assent.  *'  So  that 
though  the  grounds  on  which  Mr.  B.'s  opinion  affects  to 
proceed,  are  materially  different  to' those  I  support,  yet  I 
numbly  presume  to  have  taken  mine  more  happily  on  the 
same  occasion."  Senior. 

Pump-court,  Temple,  17  Feb.  1804. 


III.  Reply  to  Studens  on  the  Subject  of  the  Statute  of  Uses,  27 
H.  8.  c.  10,     Fide  vol.  2,  page  183. 

*T  HAVE  been  accused  of  having  no  poignancy  of  wit, 
*  with  a  paucity  of  argument;  however,  as  this  accusation 
does  not  in  the  least  affect  the  truth  or  the  strength  of  the 
few  arguments  which  I  have  advanced,  I  shall  not  make 
any  reply  to  it. 

Another  accusation  is,  that  I  did  not  quote  and  refute  Mr. 
Butler's  doctrine,  as  well  as  that  of  Mr.  Saunders,  though  it 
is  at  the  same  time  acknowledged  that  both  doctrines  are 
alike.  If  therefore  one  was  proved  to  be  false,  the  other 
surely  could  not  require  an^  separate  animadversions;  al- 
though 1  might  have  indeed  increased  by  it  the  multiplicity 
of  my  arguments,  and  so  have  escaped  one  of  the  censures 
of  Students. 
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In  the  soliloquy  which  Studens  has  gratuitously  attributed 
lo  me^  it  is  said^  that  f  hacked  and  manned  Mr.  Saunders's 
words.  It  is  rather  to  be  lamented  that  this  gentleman 
should  display  his  powers  of  "  wit"  somewhat  at  the  ex- 
pence  of  truth ;  for  in  the  present  instance  it  is  evident  that 
my  quotation  of  M  r.  Saunders's  words  is  exact,  and  that  the 
construction  I  put  upon  them  is  allowed  by  Studens  himself 
to  be  just. 

But  it  is  not  my  intention  to  make  the  Law  Journal  a 
vehicle  of  altercation  *.  The  question  to  be  discussed  is, 
whether  the  operation  of  the  Statute  of  Uses  extends  to 
uses  created  by  will,  or  not?  Now  it  is  evident  that  the 
vords  of  the  statute  extend  to  wills  as  expressly  and  clearly 
as  any  words  can  do.  it  is  also  evident,  that  the  operation 
of  the  statute  is  co-extensive  with  its  words  wherever  no 
sufficient  reason  appears  to  the  contrary.  But  where  the 
most  obvious  and  just  construction  of  a  statute  determines 
the  force  and  extent  of  its  words)  .what  sufficient  reason 
for  restriction  can  be  given  ?  I  know  of  none.  The  evils 
intended  to  be  remedied  by  the  present  statute  are  fully  set 
forth  in  the  preamble;  and  they  are  these,  namely,  ^'  that 
many  heirs  have  been  unjustly  disinherited,  the  lords  have 
lost  their  wards,  marriages,  reliefs,  8cc."  All  these  evils 
arose  from  the  distinction  taken  between  the  legal  estate  of 
the  land  and  the  use  of  it.  Henry  tite  Eighth  was  himself 
a  good  deal  irritated  by  the  loss  of  some  of  these  reliques  of 
feudal  tyranny.  He  summoned  his  Judges,  and  directed 
them  to  give  their  advice  as  to  the  most  effi*ctual  means  of 
suppressing  this  growing  innovation.  Theiropinion  was,  that 
"  if  the  possession  were  united  to  the  use,  all  would  be  well." 
And  in  couformitv  to  this  opinion  the  Statute  of  Uses  was 
soon  after  enacted.  The  principal  operative  part  of  the 
statute  has  been  quoted  in  some  of  the  preceding  papers, 
and.  to  them  I  beg  leave  to  refer  the  reader.  Now,  tiiough 
the  inducement  for  enacting  the  statute  consisted  in  certain 
evils  enumerated  in  the  statute,  yet  the  mode  by  which  the 
legislature  intended  to  obviate  the  evils  is  what  is  principally 
to  be  regarded  in  the  construction  of  it.  And  it  is  evident^ 
that  although  the  evils  which  gave  rise  to  it  were  partial, 
yet  the  remedy  was  intended  to  be  universal;  and  if  my 


*  In  this  intention  we  trust  all  our  Correspondents  will  seriously 
join.  We  are  happy  at  all  times  to  afford  opportunities  for  the  exer- 
cise of  talents  in  the  liberal  discussion  of  subjects  strictly  legal,  by 
close  argument  and  accurate  investigation  and  we  hope  our  Cor< 
dents,  will  aot  quit  it  for  the  levity  of  personal  satire. 


J 
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feasoning  be  jast,  we  must  give  it  a  universal  construction. 
That  this  constraction  has  the  sanction  of  law  as  well  as  of 
leason  I  shall  endeavour  to  make  apparent  in  answer  to  the 
objections  of  Studens. 

This  gentleman's  first  argument  is>  that  as  the  preamble 
of  a  statute  does  not  complain  of  any  hereditaments  having 
been  fraudulently  transferred  by  wills,  but  only  by  assuranc^es, 
therefore  it  was  not  the  intention  of  the  statute  to  toach 
mse$  on  legal  estates  created  by  will,  but  only  uhs  created  by 
u$mraHct9» 

The  answer  to  tills  is  thos:— As  the  enacting  part  of  the 
ttatute  certainly  mentions  mils  and  evcri/  other  mode  of 
creating  the  legal  estate  either  at  that  or  any  future  time,  the 
weight  of  this  argument  must  test  on  the  restriction  which 
the  preamble  may  have  on  the  enacting  part  of  the  statute. 
But  lias  it  this  power  of  restriction?  To  this  Studem  has 
only  aflforded  us  a  naked  assertion.  Those  who  are  not  satis- 
fied with  his  assertion  will  find, 

Ist,  ^'  That  strong  words  in  the  enacting  part  of  a  statute 
BMy  extend  it  beyond  the  preamble,"  vide  Pattison  v. 
Bnnkes^.  And  it  must  be  allowed,  that  the  words  in  the 
enacting  part  of  the  present  statute  are  as  strong  as  any 
that  can  be  found  in  our  language. 

QdlVy  *^  Thutthe  preamble  of  a  statute  cannot  restrain 
the  enacting  part  of  it  where  the  enacting  part  is  clearly 
larger  than  the  preamble."  Perkins  v.  Sezs;(Ul  t.  And  it 
must  be  remembered,  thai  the  preamble,  and  the  enacting 
part  of  the  present  statute,  are  not  in  contradiction  to  each 
other;  though  if  they  were,  we  have  already  seen  to  which 
the  preference  is  due,  but  that  the  latter  has  only  a  greatet 
extension  than  the  tbruier. 

Studens  himself,  as  if  conscious  of  the  weakness  of  his 
first  argument,  seeks  refuge  in  a  second,  viz.  "  that  the 
statute  does  not  contain  any  words  of  a  prospective  import;" 
aiml  to  justify  this  very  strange  assertion,  he  advances  another 
ttill  more,  strange,  viz.  *'  that  the  word  hereafter  commonly 
relates  to  a  seizin,  which  might  be  created  under  some  as* 
surance  by  virtue  whereof  those  persons  might  Mni  stand  or 
be  seized.'"  This  sentence,  as  I  comprehend  it,  appears  to  im- 
ply, that  the  word  "  hereafter''  hasinosi  commomya  reference 
to  tht  present  time  only.  If  Studens  did  not  mean  to  say  this, 
he  then  has  said  notiiing  to  prove  that  the  statute  dues  not 
contain  word&  of  a  prospective  impoirt. 


•  B.  R.  H;  17  Geo.  3,  5*3.         t  B.  R.  8  Geo.  3.  1  JW.  659. 
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All  that  now  remains  to  be  considered  on  this  question  in 
reply  to  Studens  is, 

Ist^  What  construction  has  been  put  upon  the  statute  in 
courts  of  justice,  and  what  construction  those  courts  ought 
to  have  put  on  it  ? 

1st,  Then,  the  construction  which  has  invariably  been  put 
upon  it  is,  that  the  statute  does  extend  to  wills.  I  shall  only 
adduce  one  instance  of  the  truth  of  this  proposition,  but  it 
is  an  instance  sanctioned  by  the  names  of  Kenyon,  Ash- 
burst,  Grose,  and  Lawrence,  in  the  case  of  Sdmervillt  w 
Lethbruke  * :  and  as  the  truth  of  that  side  of  the  question 
which  I  have  argued  for  was  there  solemnly  recognized,  I 
imagine  that  whatever  opinions  any  one  may  think  proper 
to  express  respecting  it,  his  practice  will  be  conformable 
to  it. 

2dly,  TThe  construction  that  ought  to  be  put  on  this  or 
ftny  other  statute  is  nothing  more  than  a  fair  and  rational  in- 
terpretation according  to  received  rules.  What  these  rules 
lure  I  have  already  shewn ;  and  it  must  be  allowed  that  those 
rales  justify  the  construction  that  has  been  made. 

Studem  says,  tliat  wh^n  a  statute  operates  at  all,  it  ope- 
rates in  a  manner  invariably  the  same,— Granted. — But  it 
should  be  understood,  that  although  a  statute  be  composed 
of  ^neral  and  precise  expressions,  yet  it  can  operate  only 
on  individual  objects;  and  to  detennine  whether  any  thing 
be  an  object  of  a  statute  or  .not|  we  ninst  attepd  to  circtiin.- 
stances.  Thus,  though  a  murder  is  universally  punished  by 
banging,  yet  on  any  particular  killing  it  may  still  be  a 
qnestion  to  be  determined  bif  tejitimofiy,  whether  it  was  done 
maliciously  or  accidentally.  In  like  manner,  to  determine 
whether  any  particular  expression  create  a  legal  or  trust 
estate,  we  must //^lermmr  the  construction  of  the  instrument  of 
conveyance  according  to  the  received  rules  of  interpretation 
adopted  in  the  class  of  instruments  under  consideration,  as 
whether  they  be  ^eeds,  wills,  fines,  or  other  instruments. 

What  Studens  says  of  the  practice  of  the  profession  is 
justy  and  is  what  I  never ^eniecl.     I  only  used  it,  in  addi- 
tion to  what  I  had  before  attempted  to  prpve,  as  a  means  of 
procuring  practical  assent. 

As, to  the  incidental  question  of  the  validity  of  a  devise  be- 
tween the  statute  of  uses  and  the  statute  of  wills,  the  deter- 
mination cannot  now  be  of  use.     I  beg  leave,  however,  to 


•  Term  Rep.  2|3. 
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observe,  that  it  is  notorious,  that  th^  inability  to  device,  u  lien 
the  spirit  of  the  nation  was  so  much  inclined  to  it,  wa3  the 

})roxiniate  cause  of  enacting  the  statute  of  wills.   And  there- 
ore  it  is  probable^  that  if  any  decision  had  then  taken  place. 
It  would  have  been  consonant  to  the  universal  opinion  of  the 
times,  and  in  observance  of  the  then  existing  feudal  institu- 
tions.    And  that  this  would  have  been  the  fac£  may  I  thiiik 
be  fairly  argued  from  the  instance  which  Student  has  brought 
to    the  contrary.     For  if  even  at  the  time  of  Sir  Edward 
Cicre*s  case,  when  alienation  of  property  was  so  much  counte- 
manced  and  feudality  so  much  undermined,  it  was  then  a 
doubt  to  be  decided  by  a  solemn  judicial  decision  ;  surely,  if 
a  decision  had  taken  place  at  the  time  before  alluded  to,  under 
tiie^se  circumstances,  it  would  have  been  different  from  that 
in   Sir  Edward  Clere^i  case.     But  this  point  only  admits  of 
arguaients  founded  on  probabilities:  and  that  which  wears 
th^  lace  of  probability  to  one  person  may  seem  improbable 
lo  a,i]other.     For  the  reasons  I  nave  advanced  in  this  and  in 
my  first  paper  on  this  subject,  I  still  think  the  opinion  of 
M.essrs.  Hargrave,  liutler,  Powell,  and  others  on  this  subject 
to  l>ejust. 

The  only  observation  of  Student  that  now  remains  un- 
answered, is  '*  that'  having  a  distinction  in  my  mipd,  I  did 
iio*  act  upon  it/'  I  do  not  wish  to  accuse  that  gentleman  of 
lotentional  misre})resentation,  but  I  must  gbserve  that  I  gave 
ati  instance  which  implied  and  explained  the  distinction  al- 
luded to  (in  p.  290  ot  volqme  1st)  in  terms  as  plain  as  any 
that  I  can  devise, 

\fStuda^  should  make  any  further  remarks  on  the  subject 
**^i8  paper,  he  will  certainly  not  have  any  reply  from  me, 
unless  be  should  urge  something  entirely  new,  and  in  a  man- 
ner more  candid  than  he  has  in  hi^  last  production. 

fVolvefhampton,  Nov.  20th,  1803. 


W^^|^/^;^^/^"^wing  q  at  the  particular  re- 

xauon  Of  this  statute;    the  sppUTofthLlt  L"^^^^^^^ 
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rally  interesting  to  every  individual  who  becomes  a  party  to 
A  suit  at  law.  We  musi  at  the  same  time  observe,  that  when 
such  questions  apply  to  particular  cases,  they  should  pro- 
perly be  addressed  to  the  practising  barrister,  in  whose  skill 
and  experience  the  party  may  have  learned  to  place  con- 
fidence, and  not  to  the  Conductors  of  a  work  which  pro- 
fesses not  to  interfere  with  the  ordinary  duties  of  the  bar, 
bat  to  afford,  amongst  other  means  of  information,  a  vehicle 
for  tlie  general  circulation  of  essays  or  short  tracti,  upon 
legal  topics,  combining  general  principles.  For  these  reasons 
we  refrain  from  entering  ^  ourselves  into  the  subject  of  all 
queries  proposed,  and  shall  leave  these  to  our  Correspondents, 
as  hiotSt  for  their  inquiry  more  at  large,  or,  as  instances  of 
the  difficulties  which  may  occur  in'  the  practical  application 
of  principles  of  law,  apparently  plain,  and  of  statutes, 
introduced  with  an  anxious,  zeal  for  the  general  reUef  of 
defendants  at  law,  in  cases  which  have  hitherto  been  the 
occasion  of  frequent  oppressions.  That  our  present  Corres- 
pondent, may  not,  however,  complain  that  our  silence  is  the 
result  of  any  other  motive,  we  will  just  suggest  to  him,  that 
probably  he  may  find  a  clue  to  resolve  his  difficulties  the^ 
more  readily,  by  considering  that  the  deposit  of  money  is  in 
luu  of  bail,  to  the  sheriff,  and,  at  least,  upon  principle,  must 
be  governed  by  nearly  the  same  rules.  Perhaps  ateo,  the 
iminiries in  this  anrl  our  last  Number/upon  a  sttbject  nearly 
allied  to  it,  the  liability  of  the  sheriff  in  cases  of  $m  escape, 
may  induce  some  of  our  Correspondents  to  favour  ns  witn  a 
clear  and  concise  review  of  the  system  of  our  law  respiting 
agrttH,  and  imprisonment  for  debt. 


By  the  43  Geo.  5..  c.  46,  persons  arrested  on  nn^sne  process 
instead  (^ giving  bail,  a$formtrli/y  may  deposit  with  the  she- 
rifl^  the  sum  indorsed ^on  the  writ,  with  ten  pounds  to  answer 
the  costs,  and  they  shall  be  thereupon  discharged. 

Query  ist.  Whether  the  officer  can  justify  detaining  per- 
sons so  arrested,  after  their  having  complied  with  the  above 
act^  until  he  has  searched  the  office,  to  see  if  any  other  wrhs 
are  there  agafaist  tliera  ?  and  whether  he  i^  not  bound  to 
liberate  them  immediately  on  their  giving  bail,  or  de|>ositing 
with  the  sheriff,  the  sum  indorsed  on  the  writ,  with  ten 
WHinds  to  answer  the  costs,  agreeably  to  the.  said  act  f  or  be 
uable  to  an  action  for  false  imprisonment. 

Query  Cd..  If  the  officer  is  not  obliged  to  discharge  the 
defendi^itB  iiaiaediately,  op  their  giving  bajl,  or  complyhig 
with  the  said  act,  but  is  entitled  to  keep  them,  in  custody, 
Qotil  be  has  searched  the  office,  how  lon^  can  he  keep  them 
ia  cnatody  at  Portsmouth,  or  any  such  distance  from  U>n-* 

Ft 
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don^  for  the  purpose  P  and  is,  or  is  not  a  defendant  entitled 
to  his  discharge  immediately  on  return  of  the  post,  supposing 
the  officer  should  not  receive  an  answer  from  the  office  by 
the  same  f — The  officers  at  Portsmouth  have  frequently 
detained  defendants  in*  custody  several  days,  under  pretence 
of  not  having  received  an  answer  from  the  office. 

Query  Sd.  The  officers  at  Portsmouth  charge  6s.  Sd.  for 
the  uncfer  sheriff's  fee,  for  searching  the  office,  and  Is.  for 
the  postage  of  a  letter  to  and  from  town.  Query,  If  the 
officers  have  a  right  to  search  the  office,  is  the  under  sheriff 
entitled  to  the  above,  or  any  other  fee,  for  so  doing  f  and 
if  he  is^  by  what  act  of  parliament,  or  otherwise  i 

C.B. 
Townof  Portua,  Dec.  3,  1803. 


V.  On  the  due  Execution  of  Wills  of  Copyhold  Latkds,  under 
a  Custom, 

BEING  a  constant  reader,  may  I  be  permitted  a  page  for 
the  following  question : 
I  observed  in  a  will  lately  before  me,  wherein  a  copyhold 
estate  was  devised,  that  there  were  only  two  VMtnesses.  Ex- 
amining further  into  the  matter,  I  discovered  that  the  cusiom 
of  the  manor  requires  the  will  to  be  duly  executed,  to  declare 
the  uses  of  a  surrender. 

Quare.  Will  the  above  be  sufficient  to  declare  the  uses  of 
the  surrender  f  or. 

Do  the  words,  duly  executed,  intend  that  the  will  should  be 
executed  according  to  the  statute  of  frauds  i 

Studsns. 


VI.  Error  in  t/te  Queries  proposed  by  B.  in  No.  10  of  ilte  Law 
Journal,  corrected  by  himself,  with  additional  Obser- 
vations. 

T  WILL  most  assuredly  send  the  correspondence  between 
^  Mr.  F.  and  Mr.  H.  respecting  Booth's  papers,  with  me- 
moin  of  Mr.  Fearne,  taken  by  a  very  accurate  hand  j  but  at 
present  they  are  inaccessible^  in  the  hands  of  a  country 
iViend. 
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Allow  me  to  trouble  you  with  the  inclosed*  for  your  con- 
sideration. 

Will  you  have  the  ffoodness  to  refer  to  my  letter,  from, 
which  you  extracted  tlie  three  queries,  inserted  in  your  last 
>j*umber  but  one  of  the  Journal.  You  will  :find  that  the 
words  comprehended  in  the  parenthesis  of  the  third  query, 
were  not ''  according  to  the  common  practice,"  but  "  accord- 
ing to  the  practice  I  have  seen,*'  You  will  oblige  me  in  cor- 
recting this  error  immediately,  in  regard  that  it  hath  not 
escaped  censure. 

I  was  well  acquainted  with  the  authority  introduced  by 
Mr.  C,  before  1  put  the  question  he  has  been  pleased  to  an- 
swer ;  but  notwitlistanding  the  respect  naturally  attached  to 
those  authorities,  I  cannot  help  thinking,  that  arguments 
worthy  of  attention  may  be  brought  torward  on  other 
grounds,  against  the  practice  of  calling  in  the  wife  upon  the 
voucher,  rather  than  barring  her  dower  by  fine. 

But  although  these  are  the  ideas  which  at  present  sway 
my  mind,  I  cannot  help  observing,  that  I  am  not  altogether 
satisfied  about  the  point.  At  some  future  period  I  will  do 
myself  the  pleasure  of  writing  fully  upon  the  subject,  but  at 
present  I  bes  to  give  your  abler  friends  the  preference. 

1  am.  Sir,  your  very  obedient  servant^ 
New  Inn,  Feb.  J  5,  1804.  B. 


VII.  On  the  Difficulty  attending  tlie  Proof  of  Pedigree  from 
Irregularities  in  the  Mode  of  keeping  Kegisters,  6fc> 

tT  can  scarcely  have  escaped  any  persons  in  the  least  ac- 
^  quainted  with  the  proceedings  of  Courts  of  Justice  to  ob- 
serYC  how  difficult  it  is  become  in  later  times  to  trace  regu- 
larly the  pedigree  of  any  family,  even  of  high  rank  in  uiis 
kingdom;  while  persons,  whose  ancestors  have  not  ri^en  into 
eminence,  should  they  by  the  decease  of  one  of  their  own 
name  without  an  acknowledged  kin,  really  become  entitled 
to  claim  his  estate,  would  find  it  next  to  impossible  clearly 
to  trace  the  degrees  of  their  relationship.  Obscure  reports 
of  strangers,  vague  recollection  of  ancient  neighbours  and 
uaauthenticated  entries  in  old  books,  are  often  tlie  only 
ioarcesirom  which  the  descent  of  a  collateral  heir  is  proved; 
while  the  entries  in  parish  registers  are  often  kept  without 


*  Several  opinions  of  eminent  conveyancers  on  important  sub- 
jectSy  which  shall  be  inserted  speedily. 
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the  smallest  attention  to  accaracy,  and  with  sach  little  care, 
as  to  tlie  custody  of  tbeniy  that  they  arc  constantly  liable  to 
obliteration^  cancelling,  and  falsification^  by  those  whom  in- 
terest may  tempt  to  the  commission  of  such  frauds.  Of  this 
an  instance  occurred  in  the  case  of  the  duchtu  of  Kingston, 
which  perhaps  was  more  remarkable  for  the  rank  of  the  agent 
than  the  rarity  of  the  act.  In  hunting  out  the  ancestors  of  a 
client,  I  have  often,  in  the  course  of  my  practice,  been  obliged 
to  travel  over  three  or  four  counties,  and  examine  all  the 
registers  and  tomb-stones  of  all  the  parishes  within  20  mile^ 
round  the  place  of  his  ancestors'  residence,  and  bare  not 
nnfreqnently  been  left  with  an  old  woman  or  an  infirm  and 
purblind  sexton  for  some  hours  in  a  vestry.  In  some  in- 
stances I  have  had  these  annals  of  the  dead  sent  to  an  inn, 
to  read  them  over  at  mj  leisure,  where  it  has  taken  me 
three  or  four  days  to  find  an  entry,  which  by  the  aid 
of  a  good  index  would  have  been  explored  in  as  many 
minutes.  But  when  at  length,  after  much  labour,  it  was 
discovered,  it  has  been  so  concise,  as  to  the  description 
of  the  persons,  and  so  unsatisfactory  in  all  respects, 
that  it  has  been  very  seldom  that  I  could  say  more  with 
certainty,  than  that  the  birth,  death,  or  marriage  of  one 
A.  B.  was  entered  in  a  certain. register  of  a  certain  year ;  but 
whether  the  person  that  I  expected  to  find,  or  any  other,  it 
was  almost  impossible  to  determine.  If  I  sought  for  evidence 
of  the  birth  ot  a  child,  bis  father's  or  his  mother's  name  was 
often  mis-spelt,  and  that  with  a  variation  in  the  course  of 
two  or  three  years  :  the  day  of  the  birth  was  scarcely  ever 
mentioned,  and  that  of  the  christening  sometimes  omitted ; 
so  that  it  was  impossible  to  tell  the  age,  or  whether  it  was  the 
ifirst,  second,  or  other  child  of  its  parents,  equally  as  often 
doubtful  whether  it  was  at  tlie  time  known  to  be  the  lawful 
or  legitimate  issue. 

when  we  consider  the  very  serious  importance  of  these 
records  in  a  country  where  the  law  of  primogeniture  pre- 
vails, and  where  the  heir  is  to  succeed  to  the  estates  of  his 
ancestor  (as  indeed  in  what  country  is  it  not  of  high  impor- 
tance ?)  it  should  seem  that  it  b  a  matter  of  great  concern 
in  the  regulation  of  the  police  that  some  mode  should  be 
adopted  by  which  it  might  be  possible  to  secure  to  every  one 
the  clear  proof,  by  documents  the  most  indisputable,  of  his 
lineage,  upon  which  his  inheritance  is  to  depend. 

In  former  times,  when  a  court  of  honour  was  maintfuned, 
with  a.  regular  survey  of  anus,  tbefe  was  less  difficulty  in  es- 
tablishing descents..  These  were  indeed  destroyed,  and 
properly,  because  their  powers  were  exerted  by  means 
which  gave  alarm  to  our  ancestors  for  the  secority  of  tb^ir 
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liberties ;  but  sui-ely  some  mode  may  be  adopted  by  which 
a  man*s  possessions  may  be  secured,  lo  his  heirs  at  little 
trouble^  and  without  any  hazard  of  rendering  insecure  that 
liberty  which  is  their  best  inheritance^  and  without  which 
all  others  are  worthless,  because  their  tenure  is  then  frail, 
and  the  enjoyment  of  them  unsafe. 

I  have  not  now  either  leisure  or  legislative  invefution  suf- 
ficient to  point  out  what  may  be  the  best  plan  for  regul&ting 
the  proper  entries  of  births,  marriages,  and  deaths^  for  this 
purpose;  but  I  submit  that  it  would  not  be  an  ill  mode  of 
employing  the  leisure  of  some  of  your  more  able  corres- 
pondents to  consider  by  what  means  this  end  could  be  best 
obtained. 

Without  presuming  to  anticipate  the  plans    of  others, 
permit  me  to  suggest  that  on  every  married  person  coming 
to  settle  in    any    parish  he  should  within  a  certain  time 
register  his  name  in  the  parish   books;    that  upon  every 
marriage  a  certificate  on  parchment,  with  an  indented  margin, 
in  which  the  name  of  the  parson  should  be  written,  and  cut 
through  so  as  to  serve  as  a  check,  and  which  should  be  duly 
numbered,  dated,  signed,  and  sealed*,  should  be  delivered 
to  the  parties.  That  upon  the  baptism  of  any  child  it  should  be 
produced,  and  an  entry  made  of  whether  it  be  the  first  or 
other  child,  and  the  clay  of  the  actual  birth,  and  whether 
legitimate  or  not.    Upon  marriage  or  death  these  certificates 
mTghthe  again  produced  and  shortly  entered,  or  referred  to 
by  proper  pages  and  volumes.     Every  entry  and  document 
should  be  written  at  length,  the  registers  should  be  kept 
under  safe  and  proper  custody  with  regular  indexes,  and  ab- 
stracts should  be  transmitted  to  some  proper  office  either 
under  the  diocesan  or  metropolitan. 

Some  regulations  of  this  kind  were  indeed  introduced  in 
the  reign  of  Henry  VIII.  f,  but  they  were  perhaps  not  ade- 

auate  to  the  purpose>  and  have  been  since  very  generally 
isused. 

I  know  not  that  these,  which  are  mere  bint»  loosely  thrown 
out,  may  not  appear  inadequate  to  the  end  sought  for,  and 
by  some  they  may  be  even  thought  vexatious  and  (rouble- 
some;  but  I  wish  rather  to  elicit  something  from  others  than 
propose  a  regular  plan  myself}  and  when  we  consider  With 


*  With  an  official  or  stamp  seal. 

-f  It  i$  to  Tjord  CromxceU,  who  about  the  year  1538  was  Vicar 
General  to  that  king,  that  we  are  indebted  for  the  introduction  of 
Registers. 
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what  scrupulous  anxiety,  the  legislature  has  provided  for  the 
registration  of  ships,  in  order  to  prove  their  built ^  and  to  se- 
cure the  revenue  and  navigation  laws  from  evasion,  one  may 
surely  pronounce  that  the  right,  to  men's  lands,  is  at  least 
of  as  great  importance,  and  require  as  regular  checks  for 
its  security  X*  I  <^n^  yoar's  8cc« 

York,  Jan.  19,  1803, 


VIII.  Whether  a  good  Title  can  be  made  to  a  Purchaser  of  a 
Freehold  Estate^  by  a  Fetnc-Cov^rt.  who  i$  married  to  an 
Alien. 


I 


BEG  leave  to  propose  to  your  Correspondents;  the  cout- 

sideration  of  the  following  questions  : 

A.  enters  into  an  agreement  with  B.  to  sell  his  freehold 
estate.  A.  dies,  and  leaves  two  daughters,  one  married  to 
an  alien :  Can  a  title  be  made»  and  who  must  convey  ?  Does 
the  king  acquire  any  part  of  the  estate  f  What  estate  has 
the  wife  of  the  alien  i 

Tump-Courty,  Temple.  Jacob. 


IX.  What  ii  the  mo$t  advisable  Mode  of  Conveyance,  where 
Tiik'Deeds  are  lost. 

IF  the  title-deeds  of  an  estate  are  lost  or  mislaid,  and  no  in- 
formation whatever  can  be  given  of  them  i  What  mode  is  the 
nost  advisable  to  make  an  efiectual  title  to  a  porchasier^ 

A  SUBSCJIIBER  TO  THE  Law  JoURNAK. 

Warrington,  Jan.  27.  1803. 


t- Perhaps,  also,  tke  regulations  with  regard  to  shipping-rvgistecs 
may  point  out  some  things  worthy  of  observation,  as  to  the  matter  iu 
question. 


ACCOUNT  AND  ANALYSIS 

OF 

NEW  LAW  BOOKS, 

WITH  OCCASIONAL  REMARKS. 


Article  I. — Notes  of  Opikioks  and  JuDoifEirTs  delivered  in 
different  Courts  by  the  Right  Honourable  Sir  John  Eardlt 
WiLMOT,  Knight y  late  Lord  Chief  Justice  of  the  Court  ofCommoa 
PieaSf  and  one  of  his  Majesty's  most  honourable  Privy  CounciL 
^Q.  403  pp.-^iideW  and  Davies.     1802. 

nPHIS  work,  which  is  handsomely  printed*  in   quarto, 
*■•     with  a  portrait  of  the  Chief   Justice,   engraved   by 
Heath,  from  a  picture  by  Dance,  is  introduced  with  the  fol- 
lowing concise  preface : 

"  Some  apology  may  be  thought  necessary  for  the  publication  of 
so  small  a  uumber  of  cases  as  compose  the  present  volume.  The 
fact  is,  that  some  of  them  having  been  handed  about  in  manuscript^ 
and  having  been  made  use  of  iu  court,  a  strong  opinion  was  ex* 
pressed  by  several  gentlemen  of  the  profession,  that  however  few 
10  number,  they  were  too  valuable  not  to  be  made  public. 

**  They  were  certainly  not  intended  by  the  learned  Judge  for  pub- 
lication ;  and  some  of  them  are  not  perfect.  There  is  no  doubt  but 
they  would  all  have  been  equally  valuable,  if  they  had  all  received 
his  last  correction ;  and  still  more,  if  his  modesty  had  permitted 
him  f  revise  them  with  a  view  to  publication.  As  it  is,  the  profes- 
sion and  the  public  will  make  allowance  for  the  disadvantages  under 
which  they  are  presented  to  them/' 

The  selection  consists  of  judgments  and  opinions  in  the 
following  cases,  delivered  in  the  respective  courts  to  which 
the  Chief  Justice  was  occasionally  called  by  the  duties  of 
hisoffice,t  vizi 


•  The  Editor  has  not  given  an  index  to  the  work,  nor  are  the 
cases  accompanied  wiih  a  marginal  abstract  of  the  points  determined. 
Tliis  wc  hope  will  be  attended  to  in  a  future  edition. 

t  This  volume  also  contains  memoirs  of  hi^i  life,  which  wore 
published  separatoJy. 

VOL,  III.    N*.  IK  G 
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f  6^  Attorney  General  against  Lady  Downing  arid  others 

(statute  of  mortmain,  devise  to  found  a  college),  in  Chancery. 
Lady  Mansell  against  Sir  E.  V.  Mansell  and  others  (power 

of  jointuring),  in  Chancery. 
Bndgman  against  Green  and  others  (securities  given  to  a  ser- 

vant),  in  Chancery. 
Answer  to  <]^uestions  put  to  the  Judges  (writ  of  habeas  corpus). 

House  ot  Lords. 
Evans  against  Harrison  (whetlier  Dissenters  finable  for  not 

serving  the  office  of  sheriff),  Commission  of  Errors. 
Spencer  against  AllSouls  College  (founder's kin)^  Visitor. 
(c)  Earl  of  Buckinghamshire  against  Drury  (jointure  of  in^ 

font  a  bar  of  dower).  House  of  Lords. 
(a)  Baddeley  against  Leppingwell  (devise  in  fee  or  for  life), 

King's  Bench. 

(e)  The  King /7ga/i25/ Alnion  (a  libel),  King's  Bench. 

(f)  Roe  ex  aem.  Dodson  against  Grew  (estate  tail,  or  fot 
lif^)i  Common  Pleas. 

(g)  I>rink water  against  Royal  Exchange  Assurance  Com- 
pany (policy  of  insurance),  Common  Pleas. 

(h)  Iveiley  against  Fowler  (bequest,  is>i)en  to  take  effect). 
House  of  Lords. 

(i)  Wilkes  against  the  King  (Solicitor  General,  S^c),  House 
of  Lords. 

(k)  Bally  against  Wells  (covenant).  Common  Pleas. 

(I)  Fropmorton  ex  dem.  Robinson  against  Wbarrey  (estate 
for  life,  or  in  tail).  Common  Pleas. 

(m)  Low  against  Peers  (covenant  against  marriage).  Ex- 
chequer Chamber. 


(if)  Vide  Ambler^  550;  3  Fc«ej(,  Jun.  714. 

(c)  Vide  5  Brc^uVs  Parliamentary  Caaes^  570;  and  Hargrexe 
and  Butler"^  Co.  Litt.  366,  n,  6.  ® 

(d)  3  Burr,  1533. 

(e)  This  opinion  was  not  delivered  in  court,  the  prosecution  hav- 
ing been  dropped. 

(f)  nil.  7  Geo.  III.  1767;  2  Wihon,  322.     The  latter  part  of 
this  case  18  rather  imperfect,  and  seems  to  contain  only  short  heads 

6f  argument,  which  were  probably  filled  up  in  the  delivertr. Editor. 

But  it  is  more  full  than  the  report  in  Wilson. llevietcer 

(g)  Mich.  Term,  8  Geo.  III.  1/67  ;  2  fVilson,  363.  ' 
(h)  1st  Feb.  1768,  Brown's  Cases  in  Pari.  vol.  vi.  300, 
(i)  1768,  Browns  Cases  in  Pari.  yoI.  vi.  p  345 

(k)  Mich.  10  Geo.  III.  1769 ;  3  mison'ia.     ' 
(0  1770,  2  Blackstone,  728. 
(m)  1770,  4  Burr.  2225. 
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fn)  Sayer  against  Masterman  (estate  tail,  or  for  life). 
Chancery. 

In  a  general  view,  perhaps^  the  most  interesting  opinion 
is  that  which  was  given  in  the  House  of  Lords,  on  several 
questions  put  to  the  Judges  by  that  house,  upon  the  occasion 
of  a  bill,  introduced  by  the  popular  party  of  the  day,  to 
alter  the  pnictice  of  the  Court  of  King's  Bench,  on  writs  of 
habeas  corpus  in  private  cases,  by  allowing  them  to  issue  of 
course.  vVe  shall  state  the  questions,  witli  a  short  abstract 
of  the  answers  to  each,  which  occasioned  the  rejection  of 
die  bill,  that  our  readers  may  see  fully  ihe  nature  of  the 
subject. 

House  of  Lords,  Die  Martis,  9*  Maij,  1768i 

Upon  the  second  reading  of  the  bill,  intituled,  "  An  act 
for  giving  a  more  speedi/  remedif  to  ike  subject  upon  the  writ 
of  habeas  corpus,  Sir  John  Eardley  Wilmot,  with  the  rest  of 
the  Judges,  delivered  his  opinion,  with  bis  reasons,  upon  the 
following  questions : 

1st.  "  Whether  in  cases  not  within  die  act  Slst  Car»  II.  writs  of 
habeas  corpus  ad  svltjiciendum,  by  the  law  as  it  now  stands,  ought  to 
issue  of  course,  or  upon   probable  cause,  verified  by  affidavit  K' 

Aiuswer.  "  That  it  ought  to  issue  only  upon  probable  cause,  verified 
by  affidavit." 

2d.  **  Whether  in  cases  not  within  the  said  act,  such  writs  of  ha^ 
heas  corpus,  by  the  law  as  it  now  stand?,  may  issue  in  the  vacation 
hy  Jiat  from  a  Judge  of  the  court  of  King's  Bench  returnable  befora 
himself?" 

Answer.  *'  In  the  affirmative.'* 

3d.  ''  What  effect  will  the  several  provisions  proposed  by  this  bill, 
as  to  the  awarding,  returning,  and  proceeding  upon  returns  to  such 
writ  of  habeas  corpus  hare  in  pmctice ;  and  how  will  the  same  ope- 
rate to  the  benefit  or  prejudice  of  the  subject  V 

At  the  request  ot  the  Judges  this  question  was  waived  by 
dieir  Lordship». 

4lh.  **  Whether  at  the  conunon  Uw,  and  before  the  statute  of 
habeas  corpus  in  the  3Ut  of  king  Charles  II .«  any,  atid  which  of  the 
Judges  could  regularly  issue  a  writ  of  habeas  corpus  ad  subjiciendum 
xix  time  of  vacation,  in  aii  or  iu  what  cases  particularly  ?" 


(n)  June,  1757*  Ambler,  344>.  Thjs  is  the  only  case  in  this  vo* 
lunie  which  is  not  printed  from  Sir  Eardley  %  own  notes  ;  but  it  is 
a  ca«c  of  importance,  aud  is  not  fully  reported  in  Afnbler. 

g2 
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5th  question.  ''  Whether  the  Judges  at  the  common  law,  and 
before  the  said  statute,  were  bound  to  issue  such  writs  of  kabeat  eor-- 
pus  ad  nbjidcndxm  in  time  of  vacation,  upon  demand  of  any 
person  under  restraint,  or  might  they  refuse  to  award  such  writ,  if 
they  .thought  proper  V 

AnrBctr.  "  I  think  the  Chief  Justice  pf  the  court  of  Kin^s  Bench, 
and  the  other  Judges  of  that  court,  did,  in  fact,  issue  them  in  va- 
cation before  31  Car,  II.,  in  criminal  cases,  and  mijght  do  so  on 
principles  of  law ;  possibly  it  might  be  done  at  first  for  the  king 
only,  and  afterwards  for  the  subject ;  but  I  do  not  think  there  was 
any  settled  course  of  practice  observed  in  granting  them,  before  the 
statute;  and  that  such  unsettled  mode  of  practice  produced  the  sta- 
tute in  the  cases  of  bailable  offences :  and,  in  cases  out  of  the  act, 
usage  has  now  'fixed  a  regular  coune  or  manner  of  granting  them  ; 
but  I  desire  to  be  understood,  that  the  present  usage  of  granting 
them  must  be  supported  upon  such  principles  of  law  as  would  have 
supported  the  granting  them  when  such  usage  first  began.  And  I 
think  they  were  not  bound  to  grant  them  upon  the  demand  of  any 
person  under  restraint  at  the  common  law,  and  before  the  statute, 
any  more  than  they  arc  bound  to  grant  them  now  upon  demand. 
l*hcre  must  have  been  some  case  made,  before  they  could  be  bound 
to  grant  them,  at  any  time/' 

6th  question.  '*  Whether  the  Judges  at  the  common  law,  and  be- 
fore the  statute,  were  bound  to  make  such  writs,  so  issued  in  time  of 
vacation,  returnable  "  immediate -,'*  and  could  they  enforce  obe- 
dience to  such  writ  so  issued  in  time  of  vacation,  if  the  party  served 
therewith  should  neglect  or  refuse  to  obey  the  same,  and  by  %ihat 
means  ?" 

A^nLtr,  ''  To  the  first  branch  of  this  question  in  the  nej^ative  ; 
to  the  latter — I  think  tbe  Judges  cannot  enforce  obedience  to  any 
writs  of  kabcascorput  issued  in  time  of  vacation  (whether  they  issue 
in  cases  within  the  31st  Car,  II.,  or  in  cases  out  of  that  act),  if  the 
party  served  therein  should  neglect  or  refuse  to  obey  the  same,  by 
any  means,  but  by  an  attachment  for  a  contempt  which  can  only 
issue  out  of  court  in  term  time." 

7th  question.  ^  Whether,  if  a  Judge  before  the  said  statute, 
should  have  refused  to  grant  the  said  writ,*  upon  the  demand  of  any 
person  under  any  restraint,  the  subject  had  any  remedy  at  law,  by 
action  or  otherwise,  against  the  Judge  for  such  refusal  r" 

Ansvtr.  "  I  think  that  the  subject  had  no  remedy  at  law,  by  ac- 
tion or  otherwise^  against  the  Judge  for  such  refusal.  The  denying 
a  writ  stands  upon  the  same  ground  as  any  other  breach  of  duty?' 

8th  question. "  Whether  in  case  a  writ  of  habeas  corpus  ad  sihjkl' 
tndum  at  the  common  law  be  directed  to  any  person  returnable  "  im- 
tncdiati^*'  such  person  may  not  stand  out  an  alias  and  piyries  hakras 
corpus^  before  due  obedience  thereto  can  be  regularly  enforced  by  the 
course  of  the  common  law  Y' 

Angtstr,  "  I  am  of  opinion,  that  in  case  a  writ  of  hahcas  corpus  ad 
wbyicieMdwn,  at  the  common  law,  be  direoted  to  any  i>erson  returnable 
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"  immediate/'  the  court,  upon  tlic  affidavit  of  the  service  of  the  writ, 
V ill  grant  a  rule  for  an  attachment.  By  the  course  of  the  common 
law,  he  might  have  stood  out  an  alias  and  plurieSf  but  by  practice  the 
course  is  now  altered  ;  and  in  many  cases  the  court  has  enforced  obe* 
diencc  to  a  writ  for  private  restraints  in  the  first  instance  by  attach- 
nent,  for  the  furtherance  of  justice.  The  method  of  proceeding  by 
€Uas  and  pluries  is  gone  into  disuse  in  almost  all  cases,  and  the  pro- 
cess by  attachment  substituted  in  its  stead ;  and  that  practice  stands 
upon  this  legal  principle,  that  disobeying  the  king's  writ  is  a  con- 
tempt, and  equally  a  contempt  to  disobey  the  first  writ  as  the  last/' 

9th  question.  '^  Whether  the  said  statute  of  the  31  Car,  IL,  and 
the  several  provisions  therein  made  for  the  immediate  awarding  and 
returning  the  writ  of  habeas  corpus,  extend  to  the  case  of  any  man 
compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or 
sea  service,  without  any  colour  of  legal  authority  ;  or  to  any  cases 
of  imprisonment,  detainer,  or  restraint  whatsoever,  except  cases  of 
commitment  for  criminal,  or  supposed  criminal  matters  ?" 

Answer.  **  I  think  they  do  not  extend  to  the  case  of  a  man  so 
compelled  ;  because  the  pefs<m  who  compels  a  man  against  his  will, 
in  time  of  peace,  either  into  the  land  or  sea  service,  without  any 
colour  of  legal  authority,  is  the  criminal,  and  not  the  man  impressed. 
And  1  think  that  act  doth  not  extend  to  any  cases  of  imprisonment, 
detainer,  or  restraint  whatsoever,  except  cases  of  commitment  for 
criminal  or  supposed  criminal  matters.** 

10th  question.  **  Whether  in  all  cases  whatsoever  the  Judges  arc 
so  bound  by  the  facts  set  forth  in  the  return  to  the  writ  of  iiaheas 
corpus^  that  they  ct^nnot  discharge  the  person  brought  up  before 
them,  although  it  should  appear  most  manifestly  to  the  Judges,  hy 
the  clearest  and  roost  undoubted  proof,  that  such  return  is  false  ;  in 
fact,  that  the  person  so  brought  up  is  restrained  of  his  Fiberty  by 
the  most  unwaritintable  means,  and  in  direct  violation  of  law  and 
justice  ?•' 

Answer.  *^  I  am  of  opinion,  that  in  no  cases  whatsoever  the 
Judges  are  so  bound  by  the  facts  set  forth  in  the  return  to  the  writ 
of  habeas  carpus,  that  they  cannot  discharge  the  person  brought  up 
up  before  them,  if  it  shall  most  manifestly  appear  to  the  Judges,  by 
the  clearest  and  most  undoubted  proof,  that  such  return  is  false  in 
feet,  and  that  the  person  so  brought  up  Is  restrained  of  his  liberty 
hy  the  most  unwariantable  means,  ai>d  in  direct  violation  of  law 
and  justice.  But  by  the  clearest  and  moft  undoubted  proof,  I  mean 
the  verdict  of  a  jury,  or  judgment  on  demurrer,  or  otherwise,  in  an 
action  for  a  false  return.  And  in  case  the  facts  averred  in  the  re^ 
turn  to  a  writ  of  habeas  corpus  arc  sufficient  in  point  of  law  to  jus- 
tify the  restraint^  I  am  of  opinion  that  the  court  or  judge,  before 
whom  such  writ  is  returnable,  cannot  try  the  facts  averred  in  such 
return  by  affidavits,  in  any  proceeding  grafted  upon  the  return  to 
such  writ  of  habeas  corpus, 

'*  The  clearest  and  most  undoubted  proof  in  the  law,  is  the  ver* 
diet  of  a  jury ;  and  if  the  facts  sc^  forth  in  a  return  are  disproved  by 
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verdict,  I  think  the  Judges  are  not  bound  by  those  facts,  in  an]^  case 
whatsoever,  from  discharging  the  person  brought  up  before  them  ;  but 
as  1  presume  the  question  means  '  proof  by  afiidavit/  in  order  to  exa- 
mine the  truth  or  falsity  of  a  return,  I  shall  consider  the  question  in 
that  view.  To  get  at  the  bottom  of  it,  the  nature  of  this  writ  must 
fust  be  considered  ;  it  is  a  demand  by  the  king's,  suprcn^®  court  of 
justice  to  produce  a  persou  under  confinement,  and  to  signify  the 
reason  of  his  confinement." 

It  will  be  seen  frooi  the  ^are  statement  of  these  ques- 
tions, that  this  opinion,  which  occupies  53  pages,  contains 
much  interesting  and  useful  matter,  and  embraces  almost  all 
the  law  upon  the  subject.  The  discussion  of  thein  is  con- 
ducted with  great  learning  and  ability,  and  with  a  spirit 
which,  while  it  evinces  a  due  sense  of  the  blessings  of  free- 
dom, shews  a  firm  adherence  to  those  wholesome  regulations 
by  which  alone  personal  and  political  liberty  can  be  pre- 
served to  the  subject,  free  from  tlie  dangers  of  insubordina- 
tion and  anarchy. 

Thus,  in  his  answer  to  the  first  question,  he  observes, 
that 

''  A  writ  which  issues  upon  a  probable  cause,  verified  by  afHdavit, 
is  as  much  a  writ  of  right,  as  a  writ  which  issues  of  course. 

*'  There  are  many  other  writs,  which  are  ail  writs  of  right,  but 
a  proper  case  must  be  laid  before  the  court  by  affidavit,  before  tlic 
parties  praying  such  writs,  may  be  intitled  to  them.  They  are  the 
birth-right  of  the  people,  subject  to  such  provisions  as  the  law  has 
established  for  granting  them.  Those  provisions  are  not  a  check 
upon  justice,  but  a  wise  and  provident  direction  of  it. 

**  The  very  learned  an,d  able  men  who  framed  the  31  Car,  II. 
could  not  avoid  taking  these  writs  of  habeas  corpus  for  private  cus- 
tody into  their  consideration.  Three  or  four  years  before  that  act, 
there  had  been  two  very  great  cases  extremely  agitated  in  Westmin* 
st&r  Hall,  upon  writs  of  haboLS  corptUy  for  private  custody,  viz*  the 
cases  of  Lord  Leigh^  2  Lev,  128,  and  Sir  Robert*  Viner^  lord  ma^or 
of  London^  3  Kcb.  434,  et  seq.  2  Lev.  128,  Freem.  389,  But  they 
wisely  drew  the  line  between  civil  constitutional  liberty,  as  opposed 
to  the  power  of  the  crown,  and  liberty,  as  opposed  to  the  violence 
and  power  of  private  persons.  They  thought  this  power  of  jud<'in«' 
might  be  abused  in  favour  of  the  crown,  but  they  saw  no  danger  o*f 
an  abuse  of  it  as  between  one  subject  and  another ;  and  therefore 
lliey  applied  the  remedy  to  the  evil  they  had  seen  and  experiencifd 
and  left  the  law  as  they  found  it,  in  respect  of  private  persons. 

"  There  is  no  such  tiling  in  the  law  as  writs  of  grace  and  favour 
issuing  Jrom  the  Judges  ;  they  are  all  writs  of  right,  but  they  are  not 
all  writs  of  course. 

"  Writs  of  course  are  those  writs  which  lie  between  party  and 
party,  ior  the  commencement  of  civil  suits ;  and  if  they  arc  sued 
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\vithout  a  good  fotlndatioii,  the  common  law  punisbes  the  plaintiff 
for  suing  out  the  writ  vexatiously,  by  amercing  him  ^  profalso  cla» 
more,'  And  by  the  statute  law,  he  is  to  pay  the  costs  of  the  suit. 
But  the  writ  of  h(d)taM  coi-pus  is  not  die  commencement  of  a  civil 
8uit»  where  the  party  proceeds  at  the  peril  of  costs,  if  his  complaint 
is  a  groundless  one;  it  is  a  remedial  mandatory-  writ/' 

**  And  as  all  these  remedial  mandatory  writs  were  originally  rather 
the  suits  of  the  king  than  of  the  subject,  the  king's  courts  of  justice 
would  not  suffer  them  to  issue  upon  a  mere  suggestion,  but  upon 
some  proof  of  a  wrong  and  injury  done  to  a  subject. 

"  Writs  of  habeas  corpusy  upon  imprisonment  for  criminal  mat- 
ters, were  never  writs  of  course,  they  always  issued  upon  a  motion 
grafted  on  a  copy  of  the  commitment ;  and  cases  may  be  put  in 
which  they  ought  not  to  be  granted ;  1  Lev.  1. ;  Comb.  74.  //«- 
beas  corpus  wa$  denied  to  one  committed  to  bridewell  for  lewdness, 
3  Bui*.  27 ;  2  Mod.  306.  If  malefactors,  under  sentence  of  death, 
in  all  the  gaols  in  the  kingdom,  could  hare  these  writs  of  course, 
the  sentence  of  the  law  might  be  suspended,  and  perhaps  totally 
eluded'by  them." 

We  are  sorry  we  cannot  pursue  this  extract  further,  but  the 
tenor  of  the  whole  will  be  found  equal  in  spirit  and  ability, 
and  highly  honourable,  both  to  the  system  of  British  juris- 
prudence, and  to  the  Judge,  who  is  detailing  its  practices  and 
expounding  its  principles. 

The  next  case  which  follows,  Evans  v.  Harrison^  is  also 
of  great  general  concern.  It  turns  upon  the  question.  Whe- 
ther a  dissenter,  who,  by  the  test  and  corporation  acts,  U 
excluded  from  holding  any  public  office  of  trust  in  a  corpo- 
ration, can,  upon  being  elected  sheriff  for  the  city  of  Loii- 
doHy  be  made  subject  to  a  penalty  of  600l.,  by  a  bye-law, 
inflicting  the  same  upon  every  person  elected  to  the  office  of 
sheriff,  who  shall  not  appear,  before  the  court  of  the  lord 
mayor  and  aldermen,  at  the  first  court  after  notice  of  hi9 
election,  and  become  booted  for  his  appearing^  and  taking 
the  office  upon  the  vigil  of  St.  Michael  tnen  next  following  ? 
And  the  Judge,  and  the  rest  6f  the  court,  determined  that 
he  cannot. 

This  is  indeed  a  masterly  and  liberal  exposition  of  the  sta* 
tute  13  Car,  11,  st.  0>  c.  1,  called  the  corporation  act ;  and 
of  the  toleration  act,  1  William  nnd' Mflry;  and  also  of  the 
5  Geo.  I.,  c.  6,  intituled.  An  act  for  quieting  and  estab- 
lishing corporations. 

The  King  against  Almon  is  a  third  case  in  this  excellent 
selection,  which  will  be  read  by  the  constitutional  lawyer 
with  great  pleasure,  as  it  contains  much  of  the  law  as  to  the 
power  of  the  court  of  King's  Bench,  in  proceedip^  by  at- 
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tachtnent  hs^ainst  a  person  for  publi^hin^  a  libel  on  the  Chief 
Justice  of  lluit  courts  reflecting  upon  his  conduct  in' the  ex- 
ercisie  of  his  oiliCfe.  In  this  is  also  incidentally  considered^ 
the  quci^tioii  as  to  the  court  determining  upon  facts  appear- 
ing on  affidavits  between  the  parties,  without  the  interven- 
tion of  a  jury,  and  with  what  limitation  the  rule  ai  jiidrs- 
tiotif'm  facii  fton  respondent  judices,  must  be  understood. 

tVilkes  w  the  King,  in  error,  is  another  case  of  a  some- 
what similar  kind.  On  these  writs  of  error  the  question^ 
were, 

**  1st.  \VIictIi(!f  an  information,  filed  by  the  king^s  solicitor  ge* 
neral,  during  the  vacancy  of  the  office  ot  the  king's  attorney  ge- 
neral, is  go(»<i  in  law  ? 

''  2(1  ly.  Whether  in  such  case  it  is  necessary,  in  point  of  law,  to 
aver  upon  the  record  that  the  attorney  general's  office  was  vacant  ? 

^*  3dly.  Whether  a  judgment  of  imprisonment  against  a  defendant 
im  commence  from  and  after  the  determination  of  an  iraprisonment| 
to  which  he  was  before  sentenced  for  another  offence,  is  good  in 
law?" 

The  result  of  this  case,  as  is  well  known,  was  in  favour  of 
the  crown. 

In  every  point  of  view  in  which  we  consider  these  cases,  we 
must  applaud  the  Editor  for  giving  them  to  the  public.  As  it 
respects  tlie  character  of  an  able  lawyer,  an  elegant  scholar, 
ana  an  excellent  man,  such  as  Chief  Justice  IFilmot  ap- 
pears to  have  been,  we  cannot  but  think,  that  this  selection, 
by  which  is  handed  down  to  posterity  a  true  picture  of  a 
vigorous  mind,  glowing  with  warm  and  virtuous  feelings, 
is  the  fairest  monument  that  can  be  raised  to  his  memory. 
It  is  true,  the  contents  of  this  volume  are  not  multifarious ; 
but  the  cases,  though  few,  are  important,  and  they  embrace 
many  general  principles.  The  various  knowledge  which  Is 
very  generally  displayed  in  the  composition  of  the  opinions, 
throws  a  strong  light  upon  every  prominent  part,  and  aided 
by  a  style  more  rhetorical  and  figurative*  than  is  to  be  found 
in  ordinary  reports  of  judicial  decisions,  gives  an  air  of  no- 
velty and  interest  to  the  whole,  which  cannot  fail  to  render 
them  acceptable  to  the  student  and  the  general  reader,  at 
weH  as  to  the  lawyer,  who,  were  they  even  less  alluring, 
would  necessarily  refer  to  them  for  information  alone,  la 
this  respect,  however,  these  cases,  as  to  the  points  which 
ar^  decided  in  them,  add  but  little  to  the  general  stock  of 
legal  auttiorities,  since  most  of  them  have  been  already  ably 
reported  by  Burros:,  Wilson,  and  others. 

•  Not  having  received  the  Author's  last  corrections  for  the  press, 
the  style  is  nqt  uniformly  correct. 
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But  they  ate  further  iisefal,  not  only  as  they  give  us  th^ 
ttkind  and  character  of  the  man,  but  as  they  enable  us  to 
form  an  accurate  estimale  of  the  respective  raeribt  and  fide- 
lity of  each  of  these  reporters.  They  afford  us  the  means  of 
deteroiiuing  precisely  what  we  lose  by  having  the  judgments 
of  the  sages  of  the  law  thus  detailed  at  secona-hand,  stripped 
of  the  eloquence,  and,  in  many  places  too,  of  the  happy 
illustrations^  with  which  they  are  accompanied  in  the  actual 


*  Take  an  instance,  by  comparing  the  following  passage  from 
Burrouf%  Reports,  with  that  which  corresponds  to  it,  in  the  notes  cf 
the  learned  Judge. 

'^  Now  I  collect  that  intention  (he  said),  Ist,  from  the  devise  to 
Ckmeni  Bareham;  and  then  from  the  devise  to  Sarak  Borekam*  He 
devises  to  Clement  expressly  for  and  during  the  term  of  his  natural 
life ;  and  after  bis  decease  to  Robert  SabUl  and  Jeremiah  Borekamm 
But  in  the  devise  to  Sarah,  he  omits  the  words,  *^  for  and  during  her 
life  i"  which  wordsi  it  must  be  supposed,  he  would  have  inserted,  in 
case  he  had  intended  to  give  her  only  an  estate  for  life,  because  he 
had  just  before  done  so»  in  the  preceding  devise  to  Clement.  It  is 
plain,  that  by  giving  it  to  her  generally ^  without  having  any  such  re* 
strictive  words  as  he  had  before  added  to  his  devise  to  Clement^  that 
he  meant  to  give  her  the  absolute  property ;  he  meant  to  devise  it 
ui  bona  et  catalla,  as  a  man  unacquainted  with  the  law  might  veiy 
naturally  do.  And  his  making  no  limitation  over  in  this  devise  to 
Sarak^  is  an  additional  and  auxiliary  proof  of  his  intention  to  give 
it  to  her  absolutely.  But  the  material  circumstance  is,  the  condt- 
tioQ  he  has  annexed  to  her  estate^  of  paying  an  annuity  to  hap 
uster  Elizabeth  Boreham/^-^Burraw^  1541. 

**  I  cellect  that  intention  from  the  different  penning  of  the  deviia 
to  Clement  Boreham^  with  the  limitation  over  upon  it»  and  of  the  d^* 
vise  to  Sarah  Barehmn*  When  thow  testator  meant  to  give  an  estalp 
fi>r  life«  he  Jias  said  so ;  and  has  expressed  that  intention  very  parti* 
calarly>  by  words  apt  and  proper  for  that  purpose — *  for  and  duriut 
the  term  of  his  natural  life,  paying  thereout  40s.  a  year  to  his  gran£ 
ion  Robert;'  and  finding  from  that  partial  disposition  that  he  had 
something  left  him  still  to  give,  he  devises  that  house,  after  the  death 
of  Clement  Bereham,  "to  be  equally  divided  between  Robert  and  J^ 
remiak  Boreham;*'  but  in  the  devise  to  Sarah^  he  omits  the  words 
*  for  and  during  the  term  of  her  life,'  which  he  would  certainly  have 
inserted  if  he  had  intended  it.  This  difference  of  expression  paints 
tke  distinction  which  his  mind  had  taken  between  giving  part  of  his 
estate  in  the  thing  devised)  and  his  whole  interest  in  it.  The  devi^ 
to  Sarah  follows  the  devise  to  Clement  hnmediately :  if  he  wrote,  he 
epuld  not  but  see  them ;  if  read  to  him,  he  must  have  heai^i  tlie 
aound  of  the  words;  all  rested  with  him  :  for  though  a  devise  to  A. 
fpncially,  unassisted  by  other  clauses  which  mark  tb^  iatciUion, 

VOL»  III.  |t\  14.  H 
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delivery.  Bat  while  we  regret  what  we  have  loft^  we  learn 
to  value  what  we  have  savM  fipm  the  ravages  of  time^  and 
to  respect  those  who,  in  preserving  these  precious  reliques  of 
the  wisdom  of  our  ancestors,  though  they  have  not  been 
able  to  hand  them  down  to  us  with  ail  their  living  freshness^ 
have  yet  given  us  a  faithful  abstract  of  their  excellence* 
More  we  could  not  expect  from  them,  and  perhaps,  in  ge- 
neral, ought  not  fo  aesire;  since  in  the  variety  of  cases 
which  have  been  reported,  it  would  have  been,  in  many  in<» 
stances,  imposing  a  laborious  task  upon  the  student  to  have 
left  him  to  extract  the  essential  points  of  the  case  from  the 
luxuriant  abundance  of  illustrations  with  which  the  ela- 

Juenoe  of  a  Matuficld  or  a  Camden  might  have  enriched 
»eir  opinions,  in  that  anxiety  which  they  so  often  displayed 
to  convince  those  whose  interest  made  them  slow  to  persua- 
sion, and  to  render  even  the  losing  party  satisfied  that  justice 
was  done,  and  that  Che  spirit  of  truth  guided  their  decisions* 
This  aim  we  see  also  throughout  the  opinions  of  Lord  Chief 
Justice  Wilmot:  and  we  have  remarked  it  in  other  eminent 
characters  of  the  present  day.  Judges  of  this  class  are  not 
content  with  declaring  the  law  as  it  is,    but   they  wish 


would  ^e  only  an  estate  for  Kfe,  yet  it  is  plain  the  testator  did  not 
think  so;  for  if  he  had,  it  was  quite  unnecessary  and  nugatory  to 
have  inserted  the  restrictive  words  *  for  life/  This  is  therefore  one 
decisive  mark  drawn  from  the  will  itself,  to  shew  that  when  the  Ces* 
tator  meant  to  give  an  estate  for  life,  he  said  so;  and  consequently, 
that  when  he  gave  the  thing  generally,  he  did  not  mean  an  estate  for 
life  only :  and  indeed  4  believe  all  men,  unacquainted  with  the  law, 
when  they  mean  a  restfiction  they  express  it ;  'and  when  they  give 
the  thing  generally,  they  mean  the  absolute  property  of  the  land,  as 
much  as  of  a  penonal  chattel :  and  the  custom  of  devising  which 
prevailed  antecedent  to  the  32d  Hen.  Vlll.,  and  was  a  relic  of  the 
Saxon  law,  i^as  to  devise  the  lands  ut  bona  et  catalla  *.  Another 
circumstance  of  intention  is  limiting  the  estate  over  upon  the  fini  dw* 
vise,  where  it  is  expressly  given  for  life,  and  making  no  limitadoft 
over  upon  the  second ;  indeed  he  might  intend  to  limit  a  remainder 
ever  on  one  estate,  and  not  on  the  other,  and  therefore  this  alone 
would  not  be  sufficient  to  warrant  the  inference  of  a  different  inten- 
tion ;  but,  it  still  strengthens  the  other  evidence,  and  acts  as  an 
auxiliary  proof  of  the  intention*  But  the  most  material  passage  hi 
the  will,  from  whence  1  collect  the  intention,  if  the  condition  of 
paying  the  annuity  to  EHzabctk  Borekam." — /Ft/mo^'sOpin.  p.  234. 

•  The  omiuion  of  tliit  reference  to  cuttomary  deYiiet  it  a  defect  m  Iha  jf9» 
pertof  Bun-tftTi  which,  in  other  cttpccts,  if  very  faitmul,«»llevk»rr. 
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also  to  satisfy  the  suitors  that  justice  and  law  are  the  same 
thing.  They  review  eyery^  argument  with  fairness;  they 
consider  the  strong  points  on  each  side  of  the  case  with  can- 
dour; and  they  never  elude  them  with  sophistry^  or  pass 
them  over  with  neglect ;  but  meet  them  with  the  full  and 
explicit  answer  which  the^  require.  This  is  in  the  true  spirit 
of  Justice ;  and  though  it  may  add  to  the  labour  of  the 
Judge,  it  increases  also  the  sanctity  and  honour  of  the  judi* 
cSal  character,  which  stands  no  whens  higher  than  in  this 
country. 

On  this  sulgect  we  perhaps  should  dwell  too  long,  were 
we  to  indulge  our  own  feelings.  Our  readers  will  paraon  us 
if  we  have  already  passed  the  due  limit  of  a  review ;  but  we 
felt  diat  we  had  received  a  treat  in  the  opening  of  our  ca- 
reer, which  we  do  not  often  expect,  since  the  remains  of  ju- 
dicial eloquence  are  few*  We  refer  our  readers  to  the  work 
itself,  to  confirm  all  that  we  have  said  of  it#  And  in  con- 
dnding,  we  can  only  wish,  as  we  have  mentioned  the  vener- 
able name  of  Mangield,  that  it  may  be,  though  we  fear  it  is 
not,  in  the  power  of  the  noble  lord  who  inherits  his  title, 
to  affbrd  us  a  treat  of  a  similar  kind*,  and  rive  to  the  world, 
from  the  notes  of  that  great  Jud^e  himself,  a  few  lasting 
^cimens  of  that  eloquence  which  adorned  the  judgment 
seat  of  this  kin^om  for  upwards  of  thirty  years.f  and 
rendered  him  the  delight  and  ornament  of  the  age  in  which 
he  lived. 

S. 


*  If  it  were  eyer  the  practice  of  this  great  Judge,  whose  elo* 
^pence  was  as  read7  as  it  waa^elegant  and  convincing,  to  prepare  a 
written  copy  of  his  judgments,  it  is  probable  they  were  dl  lost, 
when  his  library  was  burnt  by  the  rioters  in  17S0* 

t  From  1756  to  1788, 
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TJt^E  trust  that  our  readers  will  concur  with  us  in  opinion^ 

that  w6  shall  confer  a  very  important  service  oq  the 

profession  by  allotting  part  of  the  Law  Joubnal  to  the 

insertion   of  Biographical  Memoirs  of  distinguished  LaW" 

Jrers.     It  has  often  oeen  lamented^  that  a  digested  aeries  of 
egal  Biography  has  never  been  collected.     Such  a   work 
would,  indeed,  be  not  only  curious  and  acceptable  to  the 
profession  at  large,  but  must  afford  most  useful  information 
to  the  student,  who  would  thus  have  presented  to  his  im* 
mediate  view  .the  labours  and  difficulties  through  which  the 
illustrious  sages  of  the  law  rose  to  the  highest  honours  of 
the  country.     It  would  shew  him,  that  talents,  without  un-» 
remitting  and  well-directed  exertions,  will  nut  accomplish  the 
end,  which  all,  who  are  embarked  in  an  honourable  profes- 
sion, must  desire  \  and  it  would  also  present  the  most  unvaried 
system  of  inflexible  integrity,  of  which  the  juridical  annals  of 
any  country,  ancient  or  modern,  can  boast.   It  would  excite 
the  most  inspiring  emulation,  and  exhibit  th^  most  ipstruc-t 
tive  wisdom. 

We  shall  endeavour,  as  far  as  lies  in  our  power,  to  re- 
move the  deficiency  *,  and  we  now  present  to  our  readers 
some  account  of  Lord  Keeper  Coventry.  The  anthor 
of  the  following  Memoir  was  evidently  a  cotemporarj  of 
this  great  lawver»  and  although  his  diction  is  obsolete,  we 
have  preferred  presenting  it  in  its  original  form^  rather 
than  atlempt  to  give  it  a  more  poHshed  appearance,  which 
might  only  weaken  its  force  and  impair  its  authenticity. — 
We  have  supplied,  by  the  addition  of  notes,  the  explana- 
tory information  which  appeared  necessary,  as  the  A^moir 
IS  not  sufficiently  particular  in  dates,  or  ihe  statement  of 
faets,  to  b^  i|i  all  points  satisfactory. 


•  For  this  purpose  we  shall  be  happy  to  receive  from  our  readers 
tbe  communJcatiop  of  any  materials  whichi  it  may  be  in  their 
|>ower  to  afford  us,  Many  curious  documents  must,  without  doubt, 
be  in  the  possession  of  the  descendants  of  those  who  have  in  former 
times  attained  to  the  dignity  of  the  bench,  and  in  a  series  of  leg^ 
l>iography,  those  also  whg  hav€  been  greatly  emineM  at  the  bar 
0X^x  Dpt  to  be  omitted,  ^  t     y  .-i* 
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OF  THOMAS  IX)RD  CaVENTRY, 
Late  Lord  Kbbpbb  of  the  Great  Sbalb  af^England, 


Some  notable  Oburtations  in  the  Couru  of  hU  Life  and 
ultimiim  vale  to  the  World.  ^ 

TV)  trace  him  in  .die  beginnings  uid  first  exposition^  bee  was  tba 
Sonne  of  ji  judge  t  and  of  tlie  Common  Plea%  a  gendeman  bj 
birth  and  education.  The  acquirings  of  his  father  in  the  progreaM 
of  his  profession  (as  it  seemes)  were  not  much,  and  in  that  acoelia 
(as  I  may  call  it),  which  commonly  men  of  the  law  (attaining  to 
that  dignitie)  leave  to  their  beires  in  the  new  erection  of  a  iaiiBiiy. 
Wherefore  I  conceive  it  probable,  that  the  sonne  did  not  declyna 
that  profession  wherein  the  fiither  concluded,  but  began  there  t» 
buyld  on  that  foundation^  where  bimselfe  luul  made  his  first  ap* 
proaches. 

He  was  of  the  inner  bouse  of  court  t,  and  noe  soonere  by  an 
inde&tigable  diligence  in  study  attained  the  barr,  but  he  f^peared 
in  the  lustre  of  his  profession  above  the  common  expectation  of 
men  of  that  ibrme,  which  he  made  good  in  the  manifestation  of  bis 
exquisite  abilities  soe  soone  as  he  caVie  to  plead.    For  the  orator 


*  Copied  from  an  original  manuscript. 

t  .TlK>roas  Coventiy,  the  &ther  of  the  Lord  Keeper,  was  born  in 
|547>  and  was  educated  at  Baliol  College,  where  he  took  a  degree 
of  Batchelor  of  Aru,  in  1565.  He  afterwards  entered  as  a  student 
of  the  Inner  Temple^  and  in  the  33th  year  of  queen  Elizabeth's 
reign  was  chosen  autumn  reader  of  that  house ;  but  a  great  plague 
then  reigniog  in  L.ondon,  his  readings  did  not  commence  until  the 
Lent  following.  On  the  17th  of  May,  l605,  (1  Jac.  !.)>  he  was 
sworn  Serjeant  at  law,  having  been  elected  to  that  degree  by  queen 
Eli2abeth ;  and  in  3d  Joe.  1.  was  appointed  king's  Serjeant,  and^ 
in  the  same  year,  one  of  the  justices  of  the  court  of  Common  Pleas» 
in  which  post  he  continued  until  his  death,  which  happened  on  the 
}2th  of  December,  l606. 

I  Lord  Keeper  Coventry  was  borp  in  157S,  and  at  the  age  of 
fburteeu  becaiqe  a  gentleman  commoner  of  Baliol  College,  Oxford, 
where  lie  continued  three  years,  and  was  then  entered  a  member  of 
Ike  Inner  Temple.  In  14  James  I.  be  was  diosen  autumn  reader 
of  that  society ;  aii4  on  the  17th  of  November;  of  the  same  year, 
was  elected  recorder  of  the  cKy  of  London.  On  Ae  14tb  of  Moreh 
Mowing  he  was  made  solicitor-general,  and  r^eived  tbetxonotxr 
of  knighthood  two  days  afterwards  «t  "nieobaltfs.  He  was  appomtej 
Ittome^^-geiieral  by  nng  James  (.|  ia  tbe  lltb  year  of  his  reigu* 
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at  the  barr  bath  much  the  start  of  a  chamber-maDy  but  he  was  ui 
ntrumque  paratas^  and  here  bee  first  began  to  grow  into  the  name 
of  an  active  and  pregnant  maut 

Ilee  marryed  and  interred  bis  first  love  in  the  fruyt  of  his  pri* 
fnogcnituSf  now  surviving,  a  baron  and  peere  of  the  realms.  Hia 
wife  expiring,  bee  plighted  his  faith  to  the  cittie  (for  he  became  re- 
corder by  a  publique  suffrage  and  suite  of  the  citizens),  and 
espoused  for  his  second  wife  *  the  widow  of  a  citizen,  lovely,  young, 
rich,  and  of  good  fame,  in  whom  he  became  the  &ther  of  many 
hopefuil  children  of  either  sexe;  all  married  richly  in  his  life,  or 
left  in  the  waye  of  a  noble  substance.  Wee  may  represent  his  hap- 
piness in  nothing  more  than  in  this,  that  London  had  first  given  him 
the  handsell  of  a  place  both  honorable  and  gaiuefull,  together  with 
a  wife  as  loving,  as  himself  was  uxorious,  and  of  that  sort  which 
are  not  unaptly  styled  housewives ;  soe  that  these  two  drew  di- 
vencly^  but  in  one  way,  and  to  one  and  the  selfe  same  end,  bee  in  j 

the  practice  of  his  profession,  shee  in  the  exerpise  of  her  domestic :  j 

for  they  that  knew  the  discipline  of  his  bouse  averr,  that  bee  waved  | 

that  care  as  a  contagious  distraction  to  his  vocation,  and  left  her  j 

only  (as  a  helper)  to  manage  that  charge,  which  best  syyted  to  her  j 

conversation. 

The  next  stepp  of  his,  however,  was  in  the  service  of  the  late 
king  of  ever  blessed  memorie,  as  his  solicitor,  and  successively  hia 
attomey-generall,  both  places  of  trust  and  of  great  income ;  neither 
did  he  then  leave  the  cittie,  or  the  citti^  desert  him>  for  by  the 
marriage  of  his  eldest  son  there  f  (the  now  baron)  hoc  heaped  up  to  \ 

his  other  acquisitions  a  bulke.  of  treasure  of  no  common  summe,  I 

and  leaving  it  so,  that  it  may  well  fiill  into  the  question,  whether  ! 

he  was  more  beholden  to  the  cittie,  or  the  cittie  to  him ;  or  thus.  | 

whether  more  may  be  attributed  to  his  fortune  than  merit.  More« 
ever,  they  ascribe  much  to  the  blessing  of  his  house,  that  they  both 


^  His  first  wife  was  Sarah,  daughter  of  Edward  Sebright,  of  Bes« 
ford,  in  the  county  of  Worcester,  and  sister  to  Sir  Sdward  Se« 
bright,  by  whom  he  had  issue  Thomas,  hjs  succedor.  By  hie 
second  wife  Elizabeth,  daughter  of  John  Aldersey,  of  Spurstow^  an4 
widow  of  William  Pitchford,  Esq.  of  the  city  of  London,  he  had 
four  sons  and  four  daughters. .  Sir  John  Coventry,  the, eldest  son  of 
this  second  marriage,  was  the  person  upon  whom  the  violent  an4 
inhuman  outrage  was  committed  by  Sir  Thomas  Sandys,  a^id  three 
«>thers,  at  the  instigation  of  the  Duke  of  Monmouth,  for  words 
spoken  in  the  House  of  Commons,  and  which  occasioned  the  ac( 
ef  parliament  ^^for  preventing  malici<nu  mamUng  and  xoomuUng^^ 
since  called  the  Coventry  Act.  Elizabeth,  the  youngest  dau^ter, 
was  married  to  Sir  John  Packinston,  and  is  said  to  have  be»i  th^ 
author  of  TkeWhoU  Duty  of  Man. 

t  Thomas,  the  secdnd  Lord  Coventry,  married  Mary,  daughter 
af  Sir  William  Craven,  Knight, 
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^tere  constant  in  tkdr  reli^on,  tnd  serious  in  their  Assiduous  devii- 
tions  in  the  sett  and  fixed  forms  of  the  church  prayers,  whereunto 
the  whole  family  were  commendably  assembled. 

In  the  first  year  of  our  now  gracious  soveraigne,  my  lord  of 
Uncolne  (of  the  clergy)  being  removed.  Sir  Thomas  Coventrie  was 
designed  at  Salisbury  for  the  seale  *,  by  the  king's  most  excellent 
judgment,  as  the  onely  person  of  the  times  capable  of  so  high  a 
plaoB,  with  the  assistance  of  the  duke  of  Buckingharot  and  one  that 
was  a  noble  preferrcr  of  men  of  meritt ;  and  to  the  further  aug* 
mentation  of  bis  house,  bee  was  shortly  thereupon  created  baron  of 
Alisbury  f,  in  which  dignity  and  place  be  continued  without  inter- 
ruption, until  death  summoned  him  to  a  great  pitch  of  glorie,  in  aii 
age  plentiful  in  years,  abundant  in  wealth,  felicious  in  o&pring, 
and,  that  which  is  more  honorable,  a  noble  fiime ;  not  that  hM 
passed  on  unaccused,  for  envy  is  a  constant  follower  and  persecutor 
of  all  greatness,  and  [dUtractUm]  an  utter  enemy  of  desert. 

'*  The  chiefe  charge  against  him  was  that  of  Donbam  Nortonl, 
wherein  the  best  and  most  impartial  judgments  consent,  that  h4s 
accuser  and  client  was  much  to  blame  in  the  terror  of  his  aecompt, 
betweene  a  judge  of  equitie  and  a  quondam  advocate,  and  in  a  case 


^  He  was  made  lord  keeper  of  the  great  seal  of  England  by  king 
Cfaaries  L  on  the  1st  of  November,  l6t5. 

t  On  the  ibth  of  April,  l62S,  he  was  made  a  baron  by  the  title 
of  Baron  Coventry  of  Aylesborough,  in  the  county  of  Worcester. 
In  an  elegant  preamble  to  the  patent,  the  following  weighty  res  sons 
are  stated  for  his  advancement : 

*'  Rex,  iic.  omnibus,  ice, — Officio  et  cursB  regali  nihil  mi^s  ar- 

**  bitramur  conveuire,  quam  virtutom  pnemia  viris  illustribus  rite 

**  disponere,  ac  illos  honoribus  attollere  qui  de  rege  etrepublicft  op* 

**  time  meruerunf:   penpicimus  enim  coronam  nostram    regiant 

"  quamplurimum  honorari  et  locupletari,  cum  viros  cordatos  coa« 

**  silio,  pnidentid,  virtutibutillustres,  ac  presertim  in  administran- 

''  d4  justitid  strenuos  et  insighes,  ad  honoris  et  dignitatis  gradus  vo- 

^  camus  eterigimus.     Nos  igitur  in  person^  praedilecti  et  perquam 

'*  fidelis  consiliarii  nostri  Thofnas  Coventry  Militis,  custodis  magni 

^  sigilli  nostri  Angliae,  gratissima  et  dignissima  servitia,  qu»  idem 

**  consiliarius  noster  um  praecharissimo  patri  nostro  Jacobo  Regi 

*'  beatSB  memorise,  per  multqs  annus,  quam  nobis  ab  ipsb  reg^i 

**  nostri  primis  auspiciis,  fidelissime  et  prudentissim^  prcstitit  et 

^''ioipendiit,  ihdiesque  impendere  non  desistit:   nee  non  circum* 

"  spectionem,  prudentiam,  strenuitatem,  dexteritatem,  et  fidelita* 

"  tem  ipsius  Thome  Coventry  Militis  erga  nos  et  coronam  nostram, 

**  animo  benigno  et  regali  intimc  recolentis  pro  gratiiBE&  nosCne  erga 

"  praefiuum  consiliarium  pignore  :  nee  non  virtutum  et  bene  meri- 

*'  torum  ejusdem  encoqiio  posteris  suis  relinquendum,  ipsum  in  pro* 

^  cerum  hujus  regni  nostri  Anglia  munerum  ascribendum  deccevi- 

**  mus.^-'Sciatis  itaque,  &c/' 
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nAcre  tbt  aecumr  liad  before  leceived  ample  satls&ctioti  hj  tfct 
tdwrntiy  tnd  rigour  of  the  law  *.  More  than  this^  I  find  not  much 
of  regard  charged  on  his  Mnoeritiey  besides  those  of  tulgar  mindca 
«nd  private  interests,  where  inen  are  ever  aforehand  in  flattery  of 
themselves  in  opimon  of  that  cause  which  goes  not  on  their  side,  aiid 
that  which  hath  any  reflation  to  their  friends* 

The  charaGtcr  of  his  outward  man  was  this }  hee  was  of  a  middle 
fliature,  somewbat  broad  and  round  faced^  of  hayre  blacky  and 
mptil^i  in  his  comportment  and  g^ture  l  of  complej^ion  sanguine, 
and  of  a  comely  aspect  and  presencet  Hee  was  of  a  very  fine  and 
grave  elocution^  ib  a  kind  of  graceful  lispingi  soe  that  where  nature 
Might  aeeme  to  cast  something  of  imperfection  in  his  speech,  on 
doe  examinatioa,  she  added  a  grace  to  the  perfection  of  his  deU- 
^wrj ;  for  his  words  rather  flowed  from  him  in  a  kind  of  nadvo 
picasingness,  than  by  any  artificial  help  or  assistance*  Hee  was  of 
a  very  liberal  aocesse  and  afiable,  and  as  hee  was  of  a  very  quick  ap-^ 
Iw^entioii,  soe  was  he  of  an  exceeding  judicious  and  expeditious 
dispatch  in  all  affairs  either  of  state  or  of  the  tribunal  $  of  hearings 
patient,  attentive,  and  that  which  is  not  usually  incident  to  persons 
ftf  dignitie  and  place,  seldome  in  any  distempered  mood  or  motion 
of  choler ;  and  it  was  none  of  his  meanest  commendations,  that  he 
was  a  hdper  or  coadjutor,  rather  than  a  daunter,  of  counsel  at  the 
barr,  and  understood  better  what  they  would  have  said  in  the  case, 
thin  what  sometymes  they  did  say  for  their  clyents ;  soe  that  diere 
appeared  in  his  constitution,  a  kind  of  natural  and  unaffected  incli* 
miioa  to  Cfoep  into  the  good  opinion  of  all  men,  mther  than  any 
afiected  grratnasi  to  discountenance  any,  but  never  rashly  to  discoa^ 
Isot  many. 

Throi^  the  whole  course  of  his  life,  his  ibrtoae  was  so  obsequious, 
that  it  aedaesdbe  always  waited  upon  him  with  a  convoy;  ft>rinall 
tbeiteppaof  his  rise;  he  had  ever  an  even  aiMi  smooth  parage,  without 
may  ruUb  or  male  in  the  check. 

For  his  erudition  and  acquisitions  of  art  (though  all  knew  he  was 
learned  in  the  sciences,  an^  most  profound  in  his  profession)  yet  such 
was  liia  happiness  of  his  constellation,  that  he  rather  leaned  to  his 
smtive  strengtE,  than  depended  on  any  artificial  relyance. 

Without  doubt  hee  was  of  a  most  solid  and  immoveable  temper, 
and  V4>yd  of  all  pride  and  ostentation ;  neither  was  he  ever  in  any 
tmbm^  or  disfevour  with  his  ptince;  an  argument  both  of  his 
wiadome  and  siaceritie;  neither  in  any  iraction  with  bis  eqoalb, 
warthieof  exertion :  fer  that  of  my  lord  of  Suffolke's  business,  was 


We  hato  examined  the  veporteia  «f  the  time  in  order  to  give 
\  aceauat  df  the  case  here  alluded  to,  but  can  only  find  a  short 
)  to  it  in  Lev.  179»  MiddUton  ir.  ShMofy  where  it  is  said, 
Aat  an  agseement  subsequent  to  a  decree  shall  stay  the  execution 
dfit;  and  that  it  was  so  decreed  in  Lord  CorMnfvy's  time,  in  Bcmkam 
l^nion*%  ctm.  This  probably  is  the  suit,  which  gave  rise  to  the 
charge  against  Lord  Coventry,  noticed  by  his  biographer. 


Legal  Biographf.  Vt 

lui  art  of  kU  that  shewed  the  worid,  in  how  little  esteeme  he  held 
greatnett  that  .would  justle  and  stand  in  competition  with  justice : 
and  it  is  remaining  among  the  best  of  his  memorials,  that  he  always 
stood  impn^nabley  and  not  to  be  overcome  by  might.  Amongst  all 
and  the  many  felicities  of  his  lifei  that  of  his  short  sickness,  and  the 
willing  emb^cement  of  death  with  open  armes,  were  of  the  most 
nmarkable  observation,  for  it  \%  finis  qm  coronai  apiu^  and  changes  a 
mortalitie  into  that  of  immortall  glorie,  for  his  sickness  was  not  con* 

r  led  with  any  lingering  or  loathsome  languishing,  nor  so  predipitatf 
it  bereaved  him  of  the  abilitie  of  disposii^  of  his  estate,  to  the 
contentment,  of  his  posteritie,  or  hindered  the  composing  of  his 
thoughts  to  another  and  better  worlde. 

If  then  in  the  briefe  collection  of  the  state  of  this  noble  man's 
fortune,  it  maj^  fall  into  suspicion  that  I  had  some  relation  to  hiy 
person,  dr  in  some  one  respect  or  other  was  obliged  to  him,  I  assuma 
the  libeity  to  tender  this  testimonic  to  the  world,  that  I  never  had 
refenence,  at  any  tyme,  to  his  service  (onely  in  such  addresses  as 
fell  to  my  lot  as  a  suppliant).     I  had  ever  the  honor  of  a  free  accesse^ 
with  libertie  to  speak  as  I  could,  apd  as  occasion  and  the  cause  re* 
ipiired,  but  that  which  best  may  satisfye  the  suspicious,  that  I  havf 
not  ^iven  myselfe  the  least  scope  of  partialities  or  flattery,  either  io 
lavoiir  or  affection,  it  is  that  I  believe  noe  subject  ever  suffered  in 
that  degree  in  losse  of  estate,  as  I  myaelfe  have  endured,  and  onely 
by  a  rule  of  his  owne,  in  suspending  my  suyte  in  the  starr  chamber^ 
(the  cause  depending  before  in  chancerie)  untill  it  had  there  a  final 
^termination,  whereby  I  was  debarred  from  detecting  as  villainous 
a  practice  as  this  age  hath  heard  of,  unless  I  would  have  waved  my 
chancery  suyte  without  further  expectation  to  be  releeved  in  equitie, 
which  (as  I  then  apprehended)  ^ere  some  conditions  of  tome  hard 
•leatore,  though  by  good  reasons  I  was  afterwards  persuaded,  {t 
stood  not  with  the  honor  of  both  courts,  that  two  suy  tcs  for  one  and 
the  selfsame  title,  should  be  on  foot  together ;  yet  was  it  then  in* 
formed  by  his  noble  successor  (and  then  of  my  councdl)  that  tha 
cause  depending  iii  the  starr  chamber,  was  not  for  the  title  quet- 
lioned  in  chancerie,    but  for  privie    combination  and  practice, 
committed  in  a  triall  at  law,  some  yeares  before,  at  an  assise  at 
Sarum ;  to  which  his  lordship  replied,  that  true  it  was  the  tytle  wHs 
not  directly  questioned  in  the  starr  chamber  bill,  yet  did  it  cooduca 
thereunto,  and  so  reported  by  the  chiefe  baron  Walter,  that  Ia  cmo 
the  defendant  came  to  be  censured  bv  that  court,  it  utterly  jfa|r(gfed 
both  the  former  verdict^  and  the  tytfe  in  law. 

And  thus  much  for  myne  owne  af>o]ogie;  and  soe  to  pn>Q^ : 
where  I  must  not  leave  out  of  the  number  of  his  vertues^  thait  be  was 
aver  more  led  by  a  very  boble  conduct  in  the  choyce  of  Us  servants, 
which  I  am  bold  to  say  were  gentlemen  of  ciyilitie,  rcadye  tp  perform 
all  the  g«x>d  offices  of  urbanitie,  in  presentii^  the  meanest  suytor  to 
dieir  lord,  which  (as  I  have  taken  it  as  an  obsenratioAof  myne  owne^ 
was  infused  (if  i  be  not  deceived)  by  his  own  instruction  and  disdi^ 
pJioation. 

The  fiiculty of  his  dispatch  in  court  is  best  presented  in  Abz  thai 

YUL.1XI.  v%  14.  1 
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at  his  first  accession  to  the  seale,  hee  found  two  hundred  causes  on 
the  paper  ready  for  hearing,  all  which  (with  racb  as  fell  in  his  way) 
l}e  determined  within  the  yeare,  sue  (hat  the  clients  of  the  court  did 
not  languish  in  expectation  of  the  issue  of  their  causes. 

Where  it  falls  into  observation,  that  this  high  place  is  rarely  well 
served,  but  by  men  of  law,  and  persons  of  deepest  judgment,  in  the 
statute  and  common  lawes  of  the  land,  whereby  they  may  distinguish 
pf  cas£s,  whether  they  We  proper  in  that  court,  to  be  releeved  in 
CGuitic,  without  intrenching  on  the  jurisdiction  of  the  kingdome, 
which  is  the  old  inheritance  of  the  subject. 

And  thus  have  I  briefly  traversed  the  life  and  fortunes  of  this 
noble  lord,  I  shall  now  close  it  up  in  the  judgment  of  some  notable 
persoi^ages  and  counsellors  of  state,  which  with  one  consent,  and 
vithin  a  fewl^iays  of  his  decease,  concluded  thus: 
,  Thfit  the  king  had  lost  a  niost  noble  servant  of  state,  irreproveable 
in  his  place,  and  in  his  life  and  conversation,  of  a  very  noble  report, 
and  that  the  kingdom  suffered  in  the  losse  with  the  king,  in  this,  that 
the  roome  of  the  chancellor,  hath  not  been  supplyed  with  his  life, 
within  the  memory  of  our  fathers :  and  (if  report  be  not  injurious  to 
truth)  his  majesty,  in  recommending  the  sesde  to  this  noble  gentle« 
man,  enjoyned  him  to  tread  in  the  stepps  of  his  predecestK>r« 
Memoria  justorum  remar^ebit  inmUmum, 

Now  to  this  lit(le  modell  of  his  praise  apd  vertue,  I  know  8ome*> 
what  of  course  may  be  expected  to  bee  said  of  his  vices,  for  man  4$ 
composed  of  humane  flesh  and  fraiUie,  and  the  best  of  men  are  all 
subject  unto  error.    Justus  septies  in  die  labitur. 

And  who  is  he  tha(  feeleth  not  in  himself  the  force  of  his  owne 
corrupt  nature,  and  the  contagioq  of  our  first  father's  transgression, 
streaming  through  the  veines  of  {heir  infected  posteritie  ?  Surely 
modest  men  fnay  say,  that  this  noble  man  had  not  the  priviledge  of 
canonization,  to  bee  sainted  in  earth,  and  that  nothing  of  blackness 
could  be  laid  to  his  eye,  during  the  whole  course  of  his  life :  but 
when  wee  consider  bis  estate,  now  it  is  translated  to  another  world, 
Ucor  post  fatvm  quiescit,  and  that  envy  which  is  soe  emphaticaliy 
fabled  indvaTum  et  i/tviVimi,  becomes  checked  by  the  r^pect  of  pro- 
phanation,  and  feare  of  trap:ipling  on  the  sacred  ashes  of  the  dead, 
yet  I  am  not  ignorant  what  murmurs  hav^  passed  on  his  integritie 
tAditly,  charging  \i  in  implicit  tearmes  of  playing  the  game  dex- 
terously and  closely,  and  that  if  our  faults  could  be  all  pencilled  ix> 
our  foreheads,  this  deceased  lordc  might  then  bearc  in  front,  suffi- 
cient arguments  of  his  humane  frailtle. 

However,  thus  much  I  say,  that  could  he  have  bcene  painted  \o 
the  life  (and  I  believe  it)  wee  should  not  find  in  him  much  of  blemish, 
and  that  the  mainc  objection  vulgarly  inferred  on  the  amassing  yf 
lis  wealth,,  could  not  well  be  done  in  justice,  might  be  answered 
to  the  full  in  this,  that  his  patrimonic  considered,  and  that  it  was  the 
gainefulness  of  the  places  he  passed  through,  together  with  the  grease 
fortune  of  hrs.owjie  and  his  sons  rntefmarriages,  all  concurring  and 
t4|linginto  a  fnioall  family,  might  soone  wipe  away  all  imptitations 
cjf  the  iilosl  malignaitt,  and  ptfrswadceven  [?lwlractimi]  itscUl*  io>ufi"cr 
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bira  to  rest  in  peace,  and  (as  wee  may  charitably  belceve)  in  gloriei 
ai  kis  posteritib.  surviving,  remaines  in  his  honor  and  I'ortunes  • 


*  He  died  at  Durham  House,  in  the  Strand,  on  the  14th  of  Jun. 
1639— 40,  and  was  buried  at  Croom  D*Abitot,  in  Worctstersbire, 
pear  his  fiitber,  on  tbe  1st  of  Marph  following,  after  holding ^  tha 
seals  sixteirn  years.  Iiord  Clarendon,  in  his  history  of  the  rebellion, 
has  drawn  his  character  with  so  much  force,  .that  we  shall  conclude 
with  an  extract  from  it.  ''  He. discharged  all.  the  offices  be  went 
**  through  with  great  abilities  and  singular  reputation  of  integrity, 
**  and  he  enjoyed  his  phicc  of  Lord  Keeper,  with  an  universal  repu-* 
"  ration  (and  sure  justice  was  never  better  administered)  for  the 
**  space  of  about  sixteen  years,  even  to  his  death,  some  months  before 
**  he  was  sixty  yean  of  are.  Which  was  another  important  .circum* 
**  stance  of  his  felicity,  that  great  office  being  so  slippery,  that  no 
*^  man  had  died  in  it  before,  for  near  the  space  of  forty  years  :  nor 
"  had  his  successors,  for  some  time  after  him,  much  better  fortune. 

**  He  was  a  paan  of  wonderful  gravity  and  wisdome,  and  understood 
^  pO(%  only  tbe  whole  science  and  mystery  of  the  law,  at  least  equally 
^  with  any  man  who  had  ever  sate  in  the  place,  but  had  a  cl^ar 
**  conception  of  the  whole  policy  of  the  government  both  of  church 
*'  ^md  state,  which  by  the  uuskilfulness  of  some  well  meaning  men. 
'*  justled  each  other  too  much.  He  knew  the  temper,  disposition, 
**  and  genius  of  the  kingdom  most  exactly ;  saw  their  spirits  grow 
**  every  day  more  sturdy,  inquisitive,  and  impatient :  and  therefore 
^*  Qaturally  abhorred  all  innovations ;  which  he  foresaw  would  pro* 
•  ^  ducc  ruinous  effects.  Yet  many  who  stood  at  a  distance,  thought 
**-  he  was  not  active  and  stout  enough  in  opposing  those  innovations. 
**  For  though,  by  his  place,  he  presided  in  all  public  councils,  and 
^  was  most  sharp  sighted  in  the  consequence  of  things,  yet  he  was 
^^  seldom  known  to  speak  in  matters  of  state,  which,  he  well  knew, 
'^wene  for  the  n^os^  part  concluded  before  they  were  brought 
^  to  that  public  agitation :  never  in  foreign  afiairs,  which 
**  the  vigour  of  his  judgment  could  well  have  comprehended;: 
^'  nor  indeed  freely  in  any  thing,  but  what  iinmediately  and  plainly 
^*  concerned  the  justice  of  the  kingdom ;  and  in  that,  as  mpch  as 
^^  he  could,  be  procuitifd  refe|!ences  to  die  judgps.  Though  in  his 
"  nature  he  had  not  only  a  firm  gravity,  but  a  severity,  and  even 
'*  some  mprosity,  yet  i^  was  so  happily  tempered,  and  his  courtesy 
f*^  and  afllability  towards  all  men  sp  transc^i^dant,  and  so  much  with- 
"  out  nSsctMtion,  th^t  it  marveUoqsly  recopunended  him  to  men  of  all 
'  degrees,  anid  he  was  looked  upon  as  an  excellent  courtier,  without 
*f  receding  from  the  native  simplicity  of  his  own  manners. 

'MIe  had,  in  the  plaii>  way  of  speaking  and  delivery,  without 
*f  much  ornament  of  elocution,  a  strange  power  of  making  himself 
"  believed  (the  only  justifiable  design  of  eloquence) ;  so  thai 
<*  though  be  ust^  very  frankly  to  deny,  and  would  i^sver  ^ufier  any 
^^  man  lo  depart  from  him  with  an  opinioo  that  he  was  inclined  to 
'^  gratify,  when  in  truth  he -was  not;  heMiog  that  chssimulunon to 
*'  be  the  worst  of  lying:  yet  th^  manner  of  it  was  so  gentle  and 
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*'  obliginft^  and  his  coBdMcetnion  such  to  infom  iht  peffcms  whom 
^  he  could  not  satisfy^  that  few  departed  from  him  with  ill  will 
**  and  ill  wishes. 

^  Bat  then  this  hwppj  temper  and  these  good  Acuities  rather 
**  preserved  him  from  having  many  enemies,  and  supplied  him  with 
<<  some  well-wishers,  than  furnished  him  with  any  fast  and  unshakew 
**  friends ;  who  are  always  procured  in  courts  bv  more  ardour  and 
^  more  vehement  professiom  and  applications  than  he  would  sutler 
**  himself  to  be  entangled  with :  so  that  he  was  a  man  rather  ex- 
"  ceedingly  liked  than  passionately  loved ;  insomuch  that  it  never 
**  appeared  that  hcf  had  any  ofie  friend  in  the  courts  of  quality  enough 
**  to  prevent  or  divert  any  disadvantages  that  he  might  be  exposed 
**  to.  And  ther^re  it  is  no  wonder,  nor  to  be  imputed  to  him, 
*'  tbielt  he  retired  within  himself  as  much  as  he  could^  and  stood 
**  upon  his  defence,  without  making  desperate  sallies  agahist  grow 
<*  ittg  mischiefs,  which  he  well  knew  he  fa^d  no  power  to  hinder,  and 
«*  which  might  probably  begin  in  his  own  ruin.  To  conclude,  hia 
^  security  consisted  very  much  in  his  having  but  little  credit  with 
^  the  king;  and  he  died  in  a  season  the  most  opportune,  in  which 
•*  a  wise  man  would  have  prayed  to  have  finished  his  course,  and 
**  which,  in  truth,  crowned  his  other  signal  prosperity  in  tba 
•*  world,*'  r-r-    J 


TO  CORRESPONDENTS. 

The  opinions  of  Mr»  B.  and  Mr.  H,  wtt  receiTed  ;  bat  ts  our  corretpondent 
•§ot6m  us  no  sufficient  «ntlu»rity  for  publishing  the  names  of  the  writen.  they 
^iU  be  received  m  anonymous  essays,  important  onl j  for  their  inlriasic  Bcriik 

lutitre  CammunteattiMM  from  H.  of  P.  will  be  attended  to. 

IC  G.»  to  say  the  least,  seems  to  write  in  a  proper  spirit,  and  will  not  be 
Rejected. 

The  ANA«  proposed  by  B.#  will  deserve  to  be  executed  by  other  than  jpoviy 
students.  HiMrst  artieie  is  anticipated  bv  a  note  tn  the  last,  the  foarteeii|h» 
edition  of  tke  CcmminUri€$,  to  which,  and  to  Mr.  S€dfwiek*9  work,  we  musC 
feler  him.  With  the  rest  we  recommend  him  to  grapple  preprie  «er<«»  and 
pmcMd  in  bring ing  his  plan  to  some  da;ree  of  perfection. 

C.  and  K.«  (Temple,  fOCh  and  21st  of  March,)  are  also  received.— The  original 
9iud€Hi  jttstljT  expostttlatct  against  the  assumption  of  the  same  tignaiures  bv 
another.  In  his  former  communication,  for  **  etmmtnhf  rr/efes/'  read  "  can  ouig. 
f^Utt,"  He  and  Mr.  H.  mu^  giire  vs  panee  nwhile«  and  we  shall  probably 
•dope  a  mte  respecting  the  right  of  repi  v. 

No  Lawifir  a  S^cUtf  can  ba  inserted! 

The  answer^  from  Blaekhum,  to  a  onestion,  is  probably  right,  bat  inadmissible. 
We  trust  the  proposer  sent  a  cuscw  wttk  a/ec,  to  a  eonve jancer,  when  he  sent  his, 
fnity  to  us,  for  the  rccreatien  of  students.    On  thu  subject  we  must  declare,  that 


no  questions  proposed  wiU  ba  answered  by  us,  or  our  immediate  friend^  In  the 
Law  JounnsLt  ud  that  there  may  be  some  on  which  ^  shaU«  in  duty  to  the 
Profession,  with-bold  any  answer  that  muy  be  given.  It  is  not  easv  to  describe 
those  which  ma  v  be  answered ;  our  correspondents  will  be  enabled  to  distin- 
guish,  with  a  little  nflectioa,  ond  muH  trust  to  us  for  the  exercise'  of  our  VtU, 
with  discretion. 

N.  B.  The  pages  6f  this  Number  being  in  (hree  different  series,  for  the  conve- 
nience of  binding,  the  ejKtent  of  each  is  marked  on  the  wrupper*  at  tech  principal 
head,  that  sabKriocfs  may  set  when  the  number  if  cemplfte. 
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NEW  JLAW  BOOKS, 

WITH  OCCASIONAL  REMARKS. 


Akticlk  II. — A  Compendious  Law  DictiovakTi  contwdn^  both 
an  Explanation  of  the  Ttrtns^  and  the  Law  itself;  intended  for  the 
Uie  of  the  Cwmtry  Gentleman,  the  Merchant^  and  the  Tn^euionai 
Man.  By  Thomas  Potts,  Geni.  formerly  of  Skinner/MU^ 
X2mo.  Royal,  620  pp. — ^Ostell^  Jve  maria^kme.  1803« 

nPHE  preface,  as  well  as  the  title  to  this  work,  boasts 
-^  much  of  the  utility  of  a  compendious  Law  Dictionary; 
and  the  author,  in  a  &n^ address  to  Lord  EllembobougHj 
says,  ''  I  have  presumed  to  dedicate  this  trifling  work  to  your 
lordship,*  as  most  competent  to  judge  of  its  public  utility. 
The  design  of  reducing  the  Law  Dictionary  into  one  small 
volume  will,  I  trust,  merit  the  approbation  of  every  profes* 
sional  man  ;  and  should  it  be  honoured  with  your  lordship's 
patronage,  obtain  that  share  of  public  favour  which  would 
ever  constitute  the  pride  and  ambition  of,'^  8cc.  That  his 
lordship  is  a  competent  judge  there  can  be  no  doubt,  and  as 
little  that  his  patronage  would  be  the  author's  pride ;  but  we 
cannot  help  thinking  there  is  somewhat  ot  adventurous 
boldness  in  thus  challenging  the  approbation  of  a  Lord 
Chief  Justice  to  the  Law  Dictionartf,  reduced  inta  one  small 
volume,  which,  **  as  the  author  has  selected  his  work  from 
other  writers,  of  the  most  acknowledged  authority,  and  hag 
devoted  it  to  the  use  of  the  country  gentleman,  the  mer- 
chant, and  the  professional  man,  he  trusts  will  not  be  found 
unworthy  of  a  place  either  in  the  library,  the  counting- 
house,  or  the  oflice."  There  is  a  good  tdd  maxim,  demini* 
mis  nan  curat  lex 'j  and  as  perhaps  even  the  author  is  not 


*  We  presume  without  authority, 
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sanguine  enough  to  hope  that  the  Chief  Justice  can  learn 
much  from  it^  there  is  some  fear  that  a  great  Law  Lord  may 
have  so  much  to  do,  that  he  may  chance  to  overlook  the 
merit  of  this  compendium. 

To  speak  of  the  work  seriously  and  candidly,  we  have  our 
doubts,  whether  so  compendious  a  dictionary  of  law  can  be 
useful  to  any  professional  man,  unless  it  be  as  a  glossary^ 
for  the  explanation  of  antiquated  or  abstruse  terms,  to  those 
who  are  mere  novices  in  the  study.     We  cannot  even  agree 
with  the  author^  that  ''  the  authorities  recited  in   support 
of  the  authenticity  of  the  respective  articles  arc  referrea  to, 
(mtk  sufficient  accuracy)  to  serve  ils  a  most  complete  index  ; 
whereby  the  professional  man  may  be  enabled  immediately  to 
direct  his    attention   to    any  point    under  consideration/' 
This  would  be  true  of  any  copious  and  well  executed  Dic- 
tionary, or  Digest^  or  Abridgment,  and  this  in  fact  constitutes 
a  great  part,  but  by  no  means  the   whole  of  the  merit  of 
Comyns's  Digest,  Bacon's  Abridgment,    and  Tomlins's  edi- 
tion of  Jacob's  Law  Dictionary,  by  which  latter  work,  we 
very  much  suspect,  that  the  author  nas  been  assisted  ''in  his 
design   of  reducing  the  Law  Dictionary  into  one  small  vo- 
lume."   We  are,  however,  by  no  means  desirous  of  speak- 
ing lightly  of  the  well  intended  labours  of  any  one,  and  are 
readily  inclined  to  believe,  that  if  Mr.  Potts,  in  his  present 
attempt,  is  really  less  useful  to  his  brethren  of  the  profes-> 
sion  than  he  intended  to  be,  he  is  not  so  from  the  want  of 
industry  and  ability ;  but  from  a  radical  defect  in  his  plan  ; 
and  because  it  is  absolutely  impossible  to  compress,  into  one 
pocket  volume,  any  general  view  of  the  English  law,  with- 
out omitting  so  many  material  qualifications  of  general  prin« 
ciples^  as  to  afford  great  room  for  misconception  and  error. 
We  always  wish  to  enable  our  readers  to  forjm  a  fair 
judgment  for  themselves,  and  as  we  cannot  give  an  analysis 
of  a  dictionary,  otherwise  than  by  saying,  that  it  is  digested  in 
the  order  of  the  four  and  twenty  letters  of  the  alphabet^ 
we  shall  extract  a  short  article  or  two  as  a  specimen  of  the 
excution  of  the  rest. 

''  Interest  of  monei/^  is  the  premium  pai4  for  the  use  of  a 
sum,  and  is  by  law,  in  this  country,  limited  to  h  per  cent,  per  ann. 
The  laws  relative  to  interest  ar^  extreitoely  strict,  and  many  dif- 
lerent  opinions  have  been  formed  on  the  subject.  Thus  the  sum  of 
lOOOl.  borrowed  for  12  months,  on  good  security,  may  be  well 
enough  paid  for  with  501.  and  it  may  be  diflScult  in  general  to  em- 
ploy it,  bo  as  to  be  able  to  reap  advantage  by  paying  more  ;  but  the 
Bum  cf  201.  borrowed  tur  one  month,  can  never  be  adequately  paid 
for  by  Js.  8d, 
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**  The  law  as  it  now  stands,  forbids,  under  an  heoDt/  penalty ^  a 
{greater  sum  to  be  paid ;  and  the  person  who  would  take  3s.  4d. 
for  the  loan  of  201.  for  the  period  lust  mentioned,  would  incur  that 
penalty  as  indisputably  as  if  he  had  committed  an  extortion  to  a 
great  amount.  The  nature  of  things,  however,  which  is  paramount 
to  the  regulations  of  men,  has  so  ordered  it,  that  a  loan  of  a  small 
sum,  for  a  short  time,  may  be  as  imperiously  wanted  as  a  large  one, 
and  it  may  be,  proportionally  considered,  emplo3^ed  to  much  greater 
advantage,  llie  law  in  this  case  then  prohibits  a  transaction  which 
would  be  beneficial  to  both  parties,  and  which,  in  its  nature,  is  jusc  as 
&ir  as  any  of  the  large  transactions  which  it  does  allow  of. 

*'  Where  an  estate  is  devised  for  payment  of  debts,  Chancery  will 
not  allow  interest  for  book  debts*  Cb.  Rep- 34,  In  case  of  a  vested 
legacy,  due  immediately,  and  charged  on  land  or  money  in  the 
fiinds,  which  yield  an  immediate  profit,  interest  shall  be  payable 
thereon  from  the  testator's  death:  but  if  charged  only  on  the  per- 
sonal estates,  which  cannot  be  immediately  got  in,  it  shall  carry 
interest  only  from  the  end  of  the  year  after  the  death  of  the  testator, 
2  Perc  Wms,  26,  27*  Where  lands  are  charged  with  payment  of  a 
sum  in  gross,  tbey  are  also  chargable  in  equity  with  payment  of  in- 
terest for  such  sum.     Fin.  Rep.  286. 

'*  Interest,  Compo^kp,  or  Interest  upon  Interest^  is  as  the 
latter  designation  expresses,  when  the  interest  instead  of  being  paid 
is  added  to  the  capital  sum,  and  becomes  an  increased  capital. 
This  is  not  allowed  by  law,  though  it  can  be  practised  without  in- 
fringing ahy  statute,  by  renewing  the  bond,  or  instrument,  and  com- 
prising the  whole  in  it,  or  lending  the  interest  separately." 

On  this  we  shall  ubserve,  that  the  penalty,  which  is  the 
vacating  of  the  whole  contract^  uifected  by  usury,  dnd  the 
consequent  loss  of  the  sum  lent^  together  with  a  forfeiture 
of  treble  the  sum,.to  be  sued  for  by  a  penal  action,  ought  to 
have  been  specified  ;  or  an  ignorant  foreigner,  who,  perhaps, 
may  be  one  of  Mr.  Pott's  readers,  might  possibly  fall  into 
the  mistake  of  supposingj  that  the  heavy  penalty  of  the  law, 
whfch,  is  as  certainly  incurred  by  the  loan  of  1(XX)L  on  usu- 
rious interest,  as  by  the  petty  usury  of  a  low  peddling 
Israelite,  who  takes  50  per  cent,  on  201.  or  fiOs.  is  equal  in 
both  cases.  The  propriety  of  laws  against  usury,  so  pe- 
remptorily denied  in  the  compendious  Law  Dictionary,  wc 
have  not  room  or  leisure  to  discuss.  It  is  a  great  question 
of  political  economy,  and  is  intimately  connected  with  the 
existence  of  the  funding  system,  which  would.be  greatly 
embarrassed,  did  not  the  government^  by  means  of  laws 
a^nst  usury,  restrain  the  competition  between  loans  upon 
private  anct  public  security.  We  should  not  therefore  too 
nastily  decide  upon  a  subject  of  such  importance. 

The  following  extract  will  convey  a  more  favourable 
[K2] 
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opinioQ  of  the  author's  mode  of  stating  the  general  result  of 
the  law  upon  a  common  and  useful  subject^  though  it  will  not 
afford  complete  satisfaction  to  those  who  want  to  know  much 
about  the  matter^  or  who  are  accustomed  to  dijp  below  the 
surface  of  things. 

''  Mortgage  signifies  a  pawn  of  land,  or  tenement,  or  any  thing 
immovable,  laid  or  bound  for  money  borrowed,  to  be  the  creditor's 
for  ever,  if  the  money  be  not  paid  at  the  day  agreed  upon ;  and  the 
creditor  holding  land  and  tenement  upon  this  bargain,  is  called  te- 
nant In  mortgage.  He  who  pledgeth  this  pawn  or  gage,  is  called 
the  mortgagor^  and  he  who  taketh  it  the  mortgagee, 

"  The  last  and  best  improvement  of  mortgage  seems  to  be  that 
in  the  mortgage  deed  for  a  term  of  years,  or  in  the  assignment 
thereof^  the  mortgagor  should  covenant  for  himself  and  his  heirs, 
that  if  de&ult  be  made  in  the  payment  of  the  money  at  the  day, 
that  then  his  heirs  will,  at  the  costs  of  the  mortgagee  and  his  heirs, 
convey  the  freehold  and  inheritance  of  the  mortgaged  lands  to  the 
mortgagee  and  his  heirs,  or  to  such  person  or  persons  (to  prevent 
merger  of  the  term)  as  he  or  they  shall  direct  and  appoint ;  for  the 
reversion,  after  a  term  of  fifty  or  a  hundred  years,  being  little 
worth,  and  yet  the  mortgagee,  for  want  thereof,  continuing  but  a 
termor,  and  subject  to  forfeiture,  &c.  tod  not  capable  of  the  privi- 
leges of  a  freeholder;  thererore,when  a  mortgagor  cannot  redeem  the 
land,  it  is  but  reasonable  the  mortgagee  should  have  the  whole  in* 
terest  and  inheritance  of  it,  to  dispose  of  it  as  absolute  owner.  3  Bac* 
Ahr.  633. 

**  Although  after  breach  of  the  condition  an  absolute  fee  simple 
is  vested^  at  common  law,  in  the  mortgagee,  yet  a  right  of  redemp- 
tion being  still  inherent  in  the  land,  till  the  equity  of  redemption  is 
foreclosed,  the  same  right  shall  descend  to  and  is  invested  in  such 
persons  as  have  a  right  to  the  land,  in  case  there  had  been  no  mort- 
gage or  incumbrance  whatsoever;  and,  as  an  equitable  perform- 
ance as  effectually  defeats  the  interests  of  the  mortgagee  as  the 
legal  performance  doth  at  common  law,  the  condition  still  hapging 
over  the  estate,  till  the  equity  is  totally  foreclosed;  on  this 
foundation  it  hath  been  held,  that  a  person  who  comes  In  un- 
der a  voluntary  conveyance,  may  redeem  a  mortgage ;  and  though 
such  right  of  redemption  be  inherent  in  the  land,  yet  the  party 
claiming  the  benefit  of  it  must  not  only  set  forth  such  right,  but 
also  shew  that  he  is  the  person  entitled  to  it.     Hard.  465, 

"  But  if  a  mortgage  be  forfeited,  and  thereby  the  estate  abso- 
lutely vested  in  the  mortgagee  at  the  common  law,  yet  a  court  of 
equity  will  consider  the  real  value  of  the  tenements  compared  with 
the'sum  borrowed.  And  if  the  estate  be  of  greater  value  than  the 
sum  lentthereouy  they  will  allow  the  mortgagor,  at  any  reasonable 
time,  to  recall  or  redeem  the  estate,  by  paying  to  the  mortgagee 
his  principal,  interest,  and  costs.  This  reasonable  advantage  allow- 
ed to  the  mortgagors  is  called  the  equity  of  redemption.  2  Bia^A: 
15Q. 
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**  It  »  a  rule  established  in  equity,  analogous  to  tlie  statute  of  H- 
mitationsy  that  after  twenty  years  possession  of  the  mortgagee,  ho 
shall  not  be  disturbed  unless  there  be  extraordinary  circunistanc'c^i; 
as  in  the  case  of  a  feme  coven,  infants,  and  the  like/'     $  Atk.  3I3« 

We  have,  in  a  former  volume^  reviewed  a  Commercial  Dic- 
tionnrj^by  Mr.MoNTSFioRr^in  whiclnvewere  surprized  tosee 
the  word  Abandonment  omitted  in  the  alphabetical  order; 
pei'baps  the  small  size  of  the  present  volume  atfords  some 
excuse  for  the  like  omission^  particularly  as  the  term  is  ex- 
plained under  the  article  Insurance.  This  together  with 
the  articles  Excise  and  Executors,  mny  be  referred  to  as  tlie 
most  favourable  specimens  of  the  work,  and  we  should  no- 
tice them  more  particularly,  did  not  our  limits  prevent  us 
from  making  longer  extracts. 

In  the  article  Evidence  there  is  an  error  in  the  name  of  a 
jndge,  namely,  in  calling  Lord  Chief  Justice  Tri^bt,  Lord 
Chief  Justice  TuLLY,  which  we  notice,  because  it  has  evi' 
dentlv  crept  in  from  adopting  a  newspaper  report^  in  which 
we  observed  the  same  mistake.  We  also  take  tiiis  opporiu* 
nity  of  remarking^  that  the  doctrine  there  laid  down,  namely, 
that  a  witness  shall  not  be  cross-examined  to  degrade  his 
own  character,  has  not,  we  believe,  been  very  strictly,  if  at 
all,  acted  upon,  sincie  the  case  alluded  to^;  although  it  was 
thouffht  proper,  by  the  parties,  to  drop  tlie  proceedings  in 
the  demurrer  to  evidence,  on  that  occasion,  princi[>ally 
through  inability  to  defray  the  expeuce  of  proceedings  in 
error. 


Article  III. — The  Practice  of  the  Comn)issio7ieri.  Jsscyfort. 
SurvciiorSy  Collectors^  and  other  Officers^  tinder  the  Anthoritj/  of 
the  several  Acts  relating  to  f/ie  Assess ci>  Taxes;  including  a 
correct  analytical  Abridgment  of  the  several  Statutes  passed  in  the 
ArSd  Year  of  the  Reigfi  of  his  present  Majvstt/  King  CJeo.  IH.  re- 
iative  to  the  Duties  wider  the  Management  if  Ihe  ConuDisx^ncrs 
for  the  Afafrs  of  Taxes ;  zcith  Tables  of  the  Duties,  adjudged 
Cases y  explanatory  Notes ^  and  original  Prtcedenfs.  The  whole 
digested  and  arranged  in  the  methodical  Order  and  Course  in  rchich 
the  Acts  are  to  be  carried  into  Execution,  By  T.  \\\  Willi  a  »rs. 
Esq:  of  the  Inner  Temple^  London^  Barrister  at  Laxc,  Author  of 
the  Tshole  Law  relative  to  the  Duty  and  Ofiice  of  a  Justice  of  the 
Peace, — W.  Clarke  and  Sons,  Poriugal-atrcef^  Lincoln's  Jnn. 
Octaxo,  112  pp.     1804. 

XyE  notice  the  publication  of  this  work  early,  bcoau.'^o,  ns 

it  is  practical  in  its  nature,  and  applies  to  tlic  bu- 

siuess  which  is  now  carrying  on  before  the  com  mission  jis,  .1 
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may  be  useful  to  some  of  our  readers  to  know  that  such  an 
abstract  is  to  be  had,  and  it  may  be  of  much  less  importance 
to  mention  it  hereafter.  The  title,  which  is  not  one  of  the 
shortest,  or,  in  other  wotds,  is  what  booksellers  and  printers 
call  a  good  bold  title  page,  is  fully  sufficient  to  advertise  the 
reader  of  what  the  work  is  intended  to  be ;  and  those  who 
know  Mr.  WiUiam/s  practice  in  compilations  of  this  kind, 
will,  perhaps,  give  him  full  credit  for  having  made  a  pretty 
fair  and  copious  selection  of  whatever  is  extant  in  other 
books  upon  the  subject.  In  a  great-  measure^  this  must  be 
principally  Confined  to  the  statutes  at  large,  with  which  be 
is  very  well  acquainted.  The  cases  upon  the  subject  are  not 
such  as  have  been  decided,  upon  the  acts  immediately  in 
question ;  for,  being  very  recent  statutes,  none  have  toourknow- 
led^  occurred,  but  there  are  some,  upon  similar  clauses,  in 
similar  acts,  these  acts  themselves  being  a  sort  of  compila- 
tion from  others ;  which  are  selected  with  sufficient  accuracy 
and  care.  Of  the  correct  analytical  abridgment  of  the  seve-- 
ral  statutes,  &c.  8cc.  we  need  only  say,  that  it  is  as  faithfal 
as  need  be,  and  fully  adequate  to  all  the  purposes  for  which 
any  abridgment  of  an  act  of  parliament  can  be  used*  By 
which  we  mean  to  say,  that  such  abridgments,  those  in  the 
Law  Journal  not  excepted,  if  made  with  competent  skill 
and  attention,  may  be  of  great  utility  upon  ordinary  occa- 
sions, and,  in  most  hands,  may  be  of  use  to  facilitate  the 
general  understanding  and  interpretation  of  the  clauses  ;  so 
that  few,  indeed,  who  act  under  them  fairly,  will  be  misled. 
But  that,  wherever  nice  verbal  criticism  is  to  be  exercised 
upon  the  construction  of  any  clause,  it  is  obvious  that  the 
act  itself  must  be  referred  to,  in  the  statutes  at  large.  We 
throw  out  this,  not  by  way  of  detracting  from  the  merit  of 
Mr.  IVilliams's  Abridgment,  but  that  we  may  give  some  of 
our  least  experienced  readers  a  true  understanding  of  the  real 
use  of  such  things  in  general,  and  we  are  sure  they  will  not 
accuse  us  of  being  deficient  in  candour  when  we  make  au 
acknowledgment,  in  which  we  evidently  do  not  seek  to  over- 
late  the  value  of  our  own  labours.  With  respect  to  the 
work  before  us,  the  addition  of  precedents  and  forms  of  con- 
viction, together  with  a  cood  methodical  arrangement  and  a 
copious  index,  if  they  Jo  not  render  it^  in  a// cases,  a  com- 
plete succedaneum  for  the  acts,  so  as  to  supersede  entirely 
the  necessity  of  referring  to  them,  make  it  at  least  a  very 
useful  companion  or  appendix  to  them. 

We  shall  conclude  our  notice  of  this  work  by  adding, 
that  it  is  arranged  under  the  following  heads :  viz. 

1.  Tables  of  the  duties. — II.  What  persons  shall  be  com- 
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missions  for  managing  the  assessed  taxes^  and  heran  of 
the  ^neral  authority. — ^III.  The  first  meeting  of  the  com- 
missioners, to  appoint  the  respective  subdivisions,  and  issue 
precepts  for  the  appearance  of  assessors. — ^lY.  The  second 
meeting,  to  appoint  assessors,  and  deliver  the  chaige.-— 
V.  The  manner  of  making  the  assessments;  and  herein  of 
the  authority  of  the  surveyors  and  inspectors^-^VI.  The 
third  meeting,  to  sign  the  assessment  and  warrant  to  collect. 
—VII.  The  fourth  meetine,  and  herein  of  the  hearing  and 
determinioe  of  appea1s.-«-vIII.  How  the  rates  shall  be  col« 
lected,  and  by  the  collectors  paid  over  to  the  receiver-gene* 
ral. — IX.  Receiver-general  to  pay  die  money  into  the  ex« 
•hequer. — ^X.  Transmitting  dnplicales  of  the  assessioent  into 
the  exchequer. — XI.  Indemnity  of  oflScdrs  doing  their  duty^ 
and  herein  of  their  punishmieAt  fyt  misbebi^viom:.^-*XII.  M^ 
covery  of  tbepenwies. 
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nrnn  ancient  readings  on  the  common  and  statute  laws 
of  EDgland^  delivered  in  the  different  Inns  of  Court, 
have  frequently  received  the  sanction  and  approbation  of 
the  greatest  lawyers^  being  even  quoted  as  authority  by  Ut^ 
tltton  himself.  The  practice  was  one  of  very  great  anti- 
quity^ but  has  been  long  since  discontinued,  the  form  and 
title' of  tlie  office,  only,  being  at  this  day  preserved.  The 
disuse  of  this  custom  is  lamented  by  Lord  Coke,  as  pre- 
judicial to  the  proper  study  of  the  law,  for,  in  his  commen- 
tary upon  the  4fJlst  section  of  Littleton,  he  saj^s, 

''  Here,  it  is  to  be  observed,  of  what  authority  ancient 
Lectures,  or  readings  upon  the  statutes  were,  for  they  had 
five  excellent  qualities.  First,  they  declared  what  the  com- 
mon law  was  before  the  making  of  the  statute.  Secondly, 
they  opened  the  true  sense  and  meaning  of  the  statute. 
Thirdly,  their  cases  were  brief,  having,  at  the  most,  one  point 
upon  the  common  law,  and  another  upon  the  statute. 
Fourthly,  plain  and  perspicuous;  for,  then,  tne  honour  of  the 
reader  was  to  excel  others  in  authorities,  arguments,  and 
reasons,  for  proof  of  his  opinion,  and  confutation  of  the  ob- 
jections against  it.  And  fifthly,  they  read  to  suppress  sub- 
tle inventions  to  creep  out  of  the  st^itute.  But  now  readings 
have  lost  the  said  former  qualities,  have  lost  also  their  for- 
mer authorities;  for  now  the  cases  are  long,  obscure,  and 
intriccite,  full  of  new  conceUs,  like  rather  to  riddles  than 
lectures,  which,  when  they  are  opened^  vanish  away  like 
smoke,  and  the  readers  are  like  to  lapwings,  who  seem  to  be 
rjearcst  their  nest,  when  they  are  farthest  from  them,  and 
all  their  study  is  to  find  nice  evasions  out  of  the  statute." 

Many  curious  and  amusing  particulars  concerning 
READERS,  are  to  be  found  in  Vugdalt's  Origines  Juridi^ 
riulcs,  which  as  they  are  little  known  at  the  present  day, 
we  should  have  extracted  from  his  account  of  the  Middle 
Temple,  but  want  of  room  at  present  prevents  us. 
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'^  After  enumerating  {tide  p.  203)  the  different  degrees  in 
the  Inns  of  Courts  of  student,  barrister,  cupboard  man^  and 
bencher,  be  says^ 

**  The  next  degree  to  a  bencher  is  that  of  bbadbb, 
which  at  the  farthest  falls  out  to  l>e  within  two  years 
after  the  party's  first  admittance  to  the  cupboard.  The 
two  readers  are  chosen  by  the  bench,  at  their  assembly  in 
parliament,  yearly,  upon  the  Friday  before  the  feast  of*^AU 
Saints,  being  generally  the  two  ancient  cupboard  men,  yet 
the  bench  is  not  tied  to  any  such  necessity  of  choice,  for  if 
upon  due  consideration  of  the  estate,  learning,  quxdity,  and 
carriage  of  the  person,  he  be  not  thought  worthy  of  so  great 
a  calling,  the  bench  bath  power  to  put  him  by,  and  elect 
another  In  his  room,  for  before  he  is  declared  reader,  he  is 
only  in  the  state  of  a  probationer." 

'^  The  two  parties  nominated  aforesaid  as  readers,  are  tlie 
nextday  at  dinner,  called  to  the  (;ench  table  where  from  thence 
fbrwardi,  they  take  their  commons,  and  are  to  bestow  upon 
the  rest  of  the  benchers*  and  ancient  barristers,  a  certain 
proportion  of  wine  for  their  first  welcome.  By  reason  of 
the  ezcessive  charge  of  readings  many  men  of  great  learu'* 
ing,  and  competent  practice,  as  well  as  others  ot  less  learn- 
ing but  mat  estate,  fiave  reiiised  to  read,  and  are  thereupon 
removed  to  the  ancients'  table.'' 

He  then  describes  the  ceremonies  with  which,  at  the 
next  feast-day  of  All  Saints,  the  new  reader  enters  upon  his 
office.  This  is  indeed  a  scene  of  splendid  feasting,  and 
hospitality.  The  judges,  the  benchers,  barristers,  students, 
and  visitors,  are  regaled  with  venison,  with  wafers,  with 
cops  of  wine,  and  bowls  of  Ipocrat.  Tlie  gentlemen  ait  tliebar 
danceameasureafterthemasterof  the  revels ;  and  oneof  them, 
while  he  is  walking  or  dancing  with  the  rest,  upon  being  asked 
to  give  the  judges  a  sone,  begins  the  first  verse  of  a  psalm, 
in  which  he  is  followea  by'all  the  company.  And  that 
this  was  no  small  charge  to  the  reader,  will  appeallr  from 
an  order  of  the  bench  made  in  the  reign  of  Philip  and 
Mary,  by  which  he  was,  in  the  summer  course,  '*  en* 
joined  to  spend  fifteen  bucks  in  the  hall,  during  his  time 
^f  reading;  but  sbortlv  after  ''  to  avoid  all  occasion  of 
superfluous  ezpence,"  by  another  order  in  the  same  reign, 
he  was  not  to  exceed  those  fifteen  bucks.  But  says  Dugdale^ 
^'  the  times  are  altered,  there  being  few  summet  readers, 
who,  in  half  the  time  that  heretofore  a  reading  wa»  wont 
to  continue,  spend  so  little  as  three  score  bucks,  besides  red 
deer;  some  have  spent  four  score,  some  a  hundred .**  In 
the  last  week  of  the  reading,  there  was  also  a  costly  feaiit 
provided,  for  the  foreign  ambassadors,  earls, Jords,  and  mea 

V0L.1XI.    »•.  16.  [  I  ] 
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of  eminent  quality^  whicli^  though  called  the  Reader's  Feast, 
was  at  the  expence  of  the  bouse. 

"  A  reader  also  took  place  not  only  within  his  society  but 
elsewhere,  of  all  such  as  had  not  been  readers,  and- be  iejas 
uojit  to  be  heard  in  tlie  King's  Bench,  and  other  courts  of 
justice  before  others." 

We  shall  not  venture  to  make  any  comment  upon  the  dis- 
use of  the  custom,  but  must  add,  that  these  readings  are  not 
only  curious  from  their  antiquif v,  but  some  of  theok  at  least 
undoubtedly  fomi  amo&t  valuable  commentary  upon  the  old 
statutes,  and  the  publication  of  them  has  been  often  recom* 
mended,  but  for  very  obvious  reasons,  performed  to  a  par- 
tial extent  only.  ^  The  expence  and  labour  attending  such 
an  atteitapt  are  Indeed  sufEcient  to  deter  the  most  inde- 
fatigable antiquarian  from  hazarding  it ;  but  these  reasons 
do  not  apply  in  all  their  force  to  the  Law  Joubnai.,  and 
having  a  few  pages  of  our  Number,  which  we  devote  to  the 
publication  cft  papers>  liteJy  to  prove  interesting  to  the  pro- 
fession, we  think  we  cannot  occupy  them  better  than  by  oc- 
casionally giving  such  of  these  valuable  remains  as  have 
never  been  published,  together  with  curious  legJ  Biography, 
l¥hich  we  commenced  in  the  last  Number. 

We  now  present  the  introductory  lecture  of  Mr.  Serjeant 
Ashley  to  his  readings,  on  tlie  libertv  of  the  subject,  deli- 
vered at  a  very  critical  period  of  our  history,  and  when  this 
topic  excited  general  attendon. 


Readings  on  Me  Statute  a/MAO^  a  Chart  a, 

and  other  Statutes^  relating  to  the  Liberty 

of  the  Subject. 

Bjf  Frakcis  Ashley,  Esq.  •  afterwards  Sir  Francis  Ash- 
LEY,  Knight,  and  one  o/'  the  two  elder  Serjeants  at  Laur, 
Anno  I62d,  1st  King  Charles  I. 

(Fioa  an  Original  unpuMisbcd  MS.) 

'"  I  AM  not  ignorant  how  improper  a  pcrsonall  criscotirse 
IS  to  a  public  auditory,  but  if  tolerable  at  any  tyme,  it  may 

Febroarj,  15th  of  James,  A  D.  1617,  «id  in  th^Vt  ,Z.  ^?t^  ."I'  "i**^"*  ^^ 
April,/©.  16J5,  ^"--aeoneonWoddS'L^^^^^^^^^ 
w^ds  received  the  bono«  oT  knighthood.^|,t:  "e^^TtS*:  k^^^^ 
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best  receive  a  dispensation  at  those  tymes  when  bjr  a  co- 
mendablc  castome^  men  are  to  render  a  reason  of  these  un- 
dertakings. 

'^  Wherein  I  must  needs  declyne  the  comon  apologie  of 
distraction  in  resohition^  and  struggling  with  difficulty es  that 
commonly  disswade^  and  sometymes  wholly  divert  these  en- 
terprizes :  for  since  I  first  entered  into  this  profession^  and 
when  I  had  once  put  my  hand  to  this  plough,  I  resolved  not 
to  looke  back^  and  have  therefore  alwayes  steered  on  with  a 
ibreright  course^  per  saxa,  per  undas :  yet  after  long  tra- 
vaile,  am  but  now  entered  the  streights^  and  no  sooner  en- 
tered, but  am  presently  fallen  on  the  point  which  may  well 
be  called  pcrilom,  for  it  cannot  be  denied  to  be  a  perilous 
point  indeed,  when  a  man  must  inevitably  run  the  hazard 
of  wreck  of  no  worse  commodity  than  his  reputation,  upon 
the  rock  of  censure,  be  it  either  just  or  unjust,  for  if  the  cen-^ 
sure  of  my  actions  be  just  according  to  their  defects,  or  if 
m^  intentions  be  unjust  according  to  their  sincerity^  eitliet 
of  these  are  sufficient  to  dip  me  in  that  depth  of  ruyne^ 
which  I  doe  soe  fearfully  shun. 

^  I  am  not  ashamed  to  say  fearfullvj  sitbencc  the  most 
learned  of  pbysitians  doe  acknowledge  tl^iat  strong  and  sound 
bodies  may  be  sometymes  affected  with  the  disease  which 
they  call  tremor  cordis^  a  trepidation  of  the  heart,  which 
though  not  mortall,  yet  works  a  strange  perturbation  of  the 
fpirites  for  a  tyme.  Noe  marvail  then  if  I  have  a  strong 
touch  of  this  disease,  to  wliom,  out  of  long  experience  and 
much  observation,  it  is  right  well  knowen,  that  at  often  as 
a  man  speaks,  soe  often  is  /le  judged:  a  man's  words  and  wri- 
tiugs  being  but  the  pourtraitures  and  pictures  of  his  mindj 
and  his  actions  but  an  index  to  his  intentions,  but  espe- 
cially doe  a  man's  publique  actions  indicarc  itrufn.  When 
then  a  umn  is  to  be  heard,  and  being  heard,  must  t>e  judged. 


with  the  Attoriiey-GcBcral,  an4  fuilowed  bim  in  •  speech  bffor^  the  committee 
of  buth  HiHtacs,  in  ansuer  to  the  argiuueiit  that  was  made  by  ihe  House  ol  Com- 
mons, touching  the  libexty  of  the  person  of  every  free  man,  for  wl;ich  he  was  o.i 
the  next  day  called  to  the  bar  of  the  Upper  House,  aad  committed  to  custody 
for  his  liberal  speech*  withont  special  commission  from  the  House,  the  lord  pre- 
sident stating,  *'  that  thoagli,  at  tliis  free  confereuce»  liberty  was  given  by  the 
lords,  to  the  Ling's  counsel,  to  speak  what  they  thought  it  for  his  Majesty's  ser- 
vice, yet  Mr.  Srjcant  Ashley,  had  no  authority  not  direition  fr.im  them  to 
speak  in  the  maaiier  he  had  doue.*'— The  words  which  occasiOiied  this  commit- 
tal were,  that  "  the  propo»iiiuus  made  by  the  Commons  tended  rather  to  anarchy 
than  utunarchy.  aud  that  they  mutt  alluw  the  king  to  govern  by  acts  of  state." 
The  scrjcaut  was  scou  aitci wards  released  upon  recanting-  and  making  an  apo< 
iMg}— . 

[L2] 
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und  not  only  &o,  but  judged  for  his  faults  too,  with  wbat  af- 
fection then  a  man  shall  come  to  such  a  judgment^  when  he 
knowes  be  may  be  wortbyly  both  judged  and  condemnyd; 
let  those  iud^e  that  are  to  be  judged. 

''  In  all  high  attempts,  every  man  knowes  resolution  is  a 
principal  virtue  not  to  be  spared,  but  it  is  «is  well  known 
tliat  if  the  resolute  mau  sees  not,  or  knowes  not,  how  his 
resolution  will  be  seconded,  they  either  quayle  betbre  the 
attempt,  or  are  foyled  in  the  action. 

''  Which  considerations  are  more  than  enough  to  daunt 
my  determinations,  because  my  secondes  fayle  ine. — ^Thc 
best  secondes  for  an  expedition  of  this  kind  are  natural  ha- 
bilities  and  accidental  aydes.  The  habilities  of  nature  I 
reckon  those  have,  (and  many  have  them),  who  can  say 
with  Ovid,  Quicquid  conabar  diccre,  versus  era t, — So  surely 
many  men  have  just  apprehension,  and  apt  disposition  by 
nature  to  those  exercises,  that  whatsoever  points  questiona- 
ble fall  within  the  compass  of  their  apprehension,  they  can 
with  great  dexterilie  mould  them  into  the  form  of  a  reader's 
Cixse,  from  which,  on  the  contrary,  I  have  been  naturally  so 
averse,  that  some  which  know  me  do  know  this  defect  in 
nie,  that  I  had  rather  nrgue  many,  than  compose  one. 

The  accidental  aydes  are  those  which  the  same  author 
mentions  to  be  requisite  in  the  compiling  of  his  metres,  car- 
miua  secessum  scribcntis  ct  otia  quarunt, — If  his  verse,  much 
rather  doe  these  compositions  require  secessum  et  otium :  but 
retiredness  and  leisure  liave  both  been  denyed  me  (hiatus  in 
MS)  ••#•#*••**•  chiefly  with  private  distractions  I 
may  say  ••••♦•••  me  mare,  me  veuti,  me  fcra  jactat 
Hifims. 

Therefore  you  must  not,  and  all  I  hope  is,  yon  will  not 
expect  from  me  any  thing  exact,  any  thing  curious. 

But  I  do  not  thus  apologize  perfunctorily,  or  as  those 
which  sometimes  disable  themselves  with  hope  to  win  the 
great  opinion,  when  they  shall  produce  any  thing  prai.He* 
worthy,  because  it  comes  be^'ond  expectation,  for  had  [  all 
the  habililies  of  nature,  ornament,  of  art,  and  advantages 
that  study  and  industry  could  add  unto  me,  I  should  ne^d 
offer  saciitice  to  St^  Opinion,  the  great  goddesse  of  fooles, 
yea,  and  of  many  also  reputed  wise,  who  cannot  yet  con- 
tent themselves  with  the  real  parts  of  their  endowments,  but 
ihink  that  Scire  iuum  tfihil  esi  nisi,  hoc  sciat  alter,  and  will 
needcs  also  tender  an  oblation  at  the  shrine  of  this  saint. 

From  whieh  any  man  may  discharge  me,  who  sees  what 
choice  I  have  made  of  the  theme,  to  be  the  subject  of  my 
labours,  whercb}*  it  is  im]>ossible  I  should  gain  any  opinion, 
unless  it  be  an  opinion  of  foolburdiness^  that  will  thus  ex- 
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posR  myself  to  peril,  and  put  forth  to  sea  in  so  dangerous  a 
bottome,  when  the  bHIowrs  work  high,  and  the  superior 
bodyes  threaten  stormes,  and  1  wot  well  that  proculaJovc. 
procui  afuimine.  ' 

''  Butjac/a  e»f  aUa.  It  is  now  too  late  for  me  to  run  retro- 
gadc,  and  1  will  not  doubt  but  die  same  power  which  first 
directed  my  perplexed  cogxtaticr.s  to  pitch  and  settle  upon 
this  subject,  without  purpose  of  offence,  will  also  guide  me 
to  proceed  therein  to  an  offenceless  conclusion. 

«'  The  8tatute*^you  may  perceive,  proclaimes  liberty  to  the 
subject ;  but  it  must  not  be  conceyved  to  be  a  lawless  liberty, 
whereby  men  majr  live  like  libertines,  but  a  liberty  bounded 
by  the  equities  of  law  and  reason ;  and  yet  such  a  liberty 
as  whereby  the  subject  may  well  say  he  was  delivered 
from  a  great  tbralldome,  and  tyrannical  oppression. 

''  For  when  duke  William  had  by  his  Norman  sword  pur- 
chased an  English  monarchie,  he  soon  after  gave  our  coun* 
trymen  to  understand,  that  his  sword  was  his  best  title  to 
his  kingdpme,  although  he  came  first  as  a  pretender ;  for 
shortly  after  he  seized  upon  the  best  English  possessions, 
resumed  their  liberties,  imposed  tallages  at  pleasure,  endea- 
voured to  abrogate  their  lawes  and  abolish  their  ancient 
customs;  and  such  as  withstood  the  articles  he  exhibited  for 
change  of  lawes,  and  innovation  of  government,  them  he 
exiled  by  his  power,  without  forme  of  lawe,  labouring  by 
all  means  to  make  himself  absolute. 

''  And  after  his  time,  also,  by  reason  of  the  continual  re-» 
volts  in  Normandy  and  Acquitaine,  and  several  home  at- 
tempts aud  domestic  broyls,  the  government  in  this  king- 
dome  was  rather  arbitrary  than  legall,  until  the  tyme  of 
llairtf  the  3d. 

**  At  which  tyme,  the  state  being  better  settled,  and  the 
tymes  more  peaceable,  the  barons  and  commons  then  be- 
came more  sensibk?  of  the  loss  of  the  benefit  of  those  ancient 
laws,  of  which  the  power  of  h  conqueror  had  deprived  them, 
and  therefore(making  happily  some  advantage  of  the  tender- 
ness of  the  king's  yeares),  by  parliament,  in  the  9th  ot 
Ilenr^  Sd,  obtained  restitution  of  those  lawes,  which  had 
susteyned  so  long  a  suspension  ;  which  statutes  are  stiled  the 
king's  great  charter,  and  the  charter  of  the  forest,  though 
enacted  by  parliament,  because  they  could  not  passe 
but  by  his  royal  assent.    And  it  was  not  amiss  that  denomi^ 
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nutio  should  be  a  prestantiori,  the  subjectes  not  regarding 
4JIU0  vomine  their  liberty  came,  so  they  might  enjoy  it. 

"  It  is  not  worth  the  dibpute,  whether  it  be  a  statute  de  nova, 
or  be  but  a  declaration  ot  the  ancient  common  law,  but  1  am 
of  opinion  with  the  Doctor  and  Student  (fol.  \2,  a),  who  say  th 
that  it  is  an  old  ciistome  of  the  reahne,  and  that  it  was  now 
but  confirmed,  which  I  doe  the  rather  bclecve,  for  that  it 
conteynes  the  some  and  the  substance  of  all  those  lawei» 
which  were  in  use  in  the  tyme  of  that  king  Edward  who 
had  the  addition  of  Holt/,  and  were  so  much  respected,  that 
iit  all  tymes  since  the  restoration  of  those  ancient  laws,  pub* 
Irshed  by  the  statute  of  magna  charta,  the  kings  of  this 
realme  are,  amongst  other  particulars  of  their  oaths,  taken  at 
tlieir  coronation,  sworne  to  observe  and  maioteyne  the  laws 
of  St.  Edward, 

*'  Yet  it  lets  not,  but  that  these  lawes,  having  new  life 
put  into  them  by  parliament,  after  so  long  disusage,  may 
well  be  called  and  accounted  statutes,  for  so  doth  the  same 
Doctor  and  Student  say,  that  this  ancient  custome  was  con- 
firmed by  this  statute,  and  the  statute,  5th  Edward  3,  c.  3, 
which  refers  unto  it,  term^  it  a  statute  ;  and  it  is  most  usuall 
at  this  day,  in  an  action  brought  upon  this  law,  to  conclude 
contra  formam  statnti,  whicli  I  n;iention  to  this  purpose, 
that  a  man  that  employs  his  travayles  to  the  exposition  of 
this  law,  may  as  well  be  sayd  to  rcade  on  a  statute,  as  he 
that  reades  on  the  statute  of  the  C5th  of  Edicard  3d,  of 
treasons,  and  many  others  which  I  could  instance,  which  are 
agreed  to  be  but  declarations  of  the  common  law,  yet  have 
otlen  been  taken  up  as  statutes,  b}'  those  which  have  taken 
Hp  the  place  wherein  1  now  sit.  But  if  U  be  the  common 
law,  it  is  the  law  of  lawcs,  for  as  the  Lord  Coke  sayth,  in 
his  preface  to  his  8th  report,  the  old  sUitutes,  which  were 
tKe  ancient  common  lawtsj  arc  the  body  and  the  text,  and 
all  records  and  reports  are  but  commentaryes  and  exposi- 
tions upon  them  ;  and  so  is  this  law  in  effect  the  ground, 
and  the  subsequent,  but  flourishes  upon  it;  this  the  base, 
uiid  others  the  descant. 

*'  lUit  if  it  be  a  meer  statute,  it  is  the  statute  of  statutes, 
f(»r  it  hath  begotten  many  of  the  like  kind,  as  2d  Edward 
3d,  a,  6;  an^  2d  Richard  lid,  c.  10.  No  commandment 
under  the  great  or  privy  scale  shall  delay  justice. 

•'  The  5th  Eduatd  3d,  c.  9,  refers  \o  this  in  exprcsse 
ternies,  saying,  tliat  no  man  shall  be  attached  or  forejudued 
of  lyfe,  lyiub,  lands,  or  goodi,  contrary  to  the  statute"  of 
fUf/^na  charta. 

*•  The  28th  Edward  :^d,  c.3.  No  man  shall  be  disseised  uf 
lii:^  land,  imprisoned,  or  condemnyd,  without  answere. 
6 
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'^  And  by  the  statute,  5th  Edvrard  3d,  c.  4,  none  sh.iH  he 
put  to  answcre  ui)gn  suggestion,  without  uidictment  or  pre* 
seutoient. 

"  Unto  which  the  4Cd  Edicard  3d,  c.  3,  adds,  without 
indictment,  presentment,  or  matter  of  record. 

*'  And  the  Lord  CoAf  sayth,  in  his  3d  report,  it  hath  been 
confirmed  thirty  tymes  and  thirty  tyinen  thirty  more  I  sup- 
pose it  would,  if  it  lay  in  the  power  of  the  subject  to  give 
any  strength  unto  it. 

*'  And  no  marvayle,  if  wee  consider  ey ther  the  worth  or 
the  extent  of  it ;  for  it  is  as  mach  worth  as  our  lyves  or 
estates  are  worth,  and  the  extent  is  as  large  as  any  thinji; 
we  have  which  we  hold  j)recious. 

'*  For,  if  we  love  our  liberty,  nuUu%capietur  vel  imprUon- 
etur :  if  we  would  enjoy  our  lauds  without  unjust  distur- 
bance, tiullus  disseisietur  dt  libtro  ienemento  suo  :  if  we  re- 
gard freedom's  franchise,  royaltys,  and  priviledges,  nulius 
dissehietur  de  libertatibvs  :  if  we  esteeme  our  ancient  free 
customes,  by  which  we  have  gtiined  tytk  in  our  lands, 
property  in  our  goods,  or  interest  in  our  priviledges^  nul/us 
disscisietur  dt  liocris  comuctudinihm  :  if  we  would  enjoy 
the  benefit  of  the  laws  in  general,  nuUus  uthgetur:  or  if 
we  rejoyce  in  the  ayre  of  our  own  country,  nuiitts  cxuktitr  : 
or  if  we  would  he  delivere.d  from  any  kind  of  oppression, 
nulius  aliquo  modo  destrutlur  :  nay,  if  our  lyves  tiiemselves 
be  dear  unto  us,  and  that  we  would  be  protected  against 
the  miscbiefes  of  power  and  art,  nee  super  eum  ibimus,  nee 
super  eum  miUcmus,  nisi  per  legale  judicium  parium  suorum 
vet  per  legem  tem. 

•'  in  briefe,  by  virtue  of  this  statute,  we  have  property  in 
our  goods,  tytle  to  our  lands,  libertye  for  our  persons,  and 
safety  for  our  lives.  By  1st  &  2d  Philip  and  Mary,  (Oj/er^ 
fo.  104.  p.  11.)  en  h  case  entrc  Anderson  tt  Ware,  it  is  fur- 
ther added,  and  that  justly,  that  by  force  of  this  statute, 
every  free  subject  may  have  remedy  for  every  wrong  done 
to  br«  person,  lands,  or  goods :  and  not  only  so,  for  that 
would  but  give  a  recompence  for  a  wrong  done;  but  this 
fltatute  also  prevents  wrongs;  for  by  vertue  thereof,  no  man 
shall  be  punished  before  he  be  eondemnyd,  and  no  man 
shall  be  condemned  before  he  be  heard,  and  none  shall  be 
heard  but  his  just  defence  shall  be  allowed. 

And  yet  more  breifly,  yet  hereby  freemen  differ  from 
bondmen,  and  subjects  from  slaves.  But  it  is  u  subject 
on  which  an  oralor  might  enlarge  his  amplification  at  plea- 
sure, which  1  must  forbear,  having  only  so  much  oratoric 
Irft  as  to  let  you  know  that  I  am  no  orator ;  for  orctoris  est 
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doeere,  delectare,  et  pr0movere,  and  I  am  unable  to  teacli, 
iinapt  to  delight,  and  unwilling  to  stir  the  affections,  be- 
cause I  know  I  csLXinot  movere,  unless  ad  risum ;  nor  stir  up 
Any  affection  but  that  which  I  most  shun. 

And  will  therefore  forbear  to  add  more  in  commendation 
of  this  law,  (of  which  much  more  might  be  sayd)  lest  in 
pursuing  it  too  far,  I  might  be  conceyved  to  be  like  that 
philosopher,  who  would  exlol  philosophic  unto  the  skyes, 
that  himselfc  might  also  mount  up  on  her  wings. 

But  qui  vadit  plane,  vadit  sane ;  wherefore  I  will  proceed 
moresolito,  and  acquaint* you  with  the  several  parts  into 
Trhich  I  have  distributed  this  text." 

[To  be  continued.'] 
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X.  On  the  Statute  of  Uses,  applying    to    Uses  created  iy 

WiLU. 

T  AM  decidedly  of  opinion  with  your  Wolverhampton  Cor- 
respondent,  that  uses,  created  by  wills,  are  executed  by 
the  statute,  but  I  differ  from  him  in  some  points,  and  must 
acknowledge  thai  the  arguments  of  Studeus  remain,  in  pari, 
unanswered. 

The  first  argument  in  opposition  to  tlie  doctrine,  that  the 
statute  does  apply,  is  very  correctly  stated  by  Mr.  Higgs^ 
viz.  '^  that  as  the  preamble  of  the  statute  does  not  com- 
plain of  any  hereditaments  having  been  fraudulently  trans- 
ferred by  wilb,  but  only  by  assurances,  it  was  not  the  inten- 
tion of  the  statute  to  touch  uses  on  legal  estates,  created  by 
will,  hut  only  uses  created  by  assurances;*'  but  the  answer 
does  not  appear  to  me  to  be  by  any  means  satisfactory. 
'*  As  the  enacting  part  of  the  statute,"  it  is  asserted  '^  cer- 
tainly mentions  tcills,  the  weight  of  this  argument  must 
rest  on  the  restriction  which  the  preamble  may  have  on  the 
enacting  part  of  the  statute ;"  and  here  some  cases  are 
adduced  to  shew  that  the  preamble,  in  thfs  case,  can  have 
no  such  restrictive  power.    Now  1  cannot  agree  with  Mr. 
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Higgs  that  the  words  of  the  statute  apply  to  wilh  which  di'^ 
rive  their  being  from  tltc  statute  32  Hen.  8.  by  mams  as  sag* 
gested  by  liim^  for  the  wills  adverted  to  by  the  statute  of 
uses,  were  merely  testamentary  declaratiom  of  uses  which 
were  previously  in  existence,  and  not  those  testamentary  dis- 
positions of  real  estates  which  derived  their  efficacy  from 
the  statute  32  Hen.  8.  which  created  wills.  The  statute  of 
uses  could  not  apply  by  name  to  those  wills,  for  at  the  time 
of  passing  that  act,  no  such  wills  were  in  existence,  nor  even 
in  the  contemplation  of  the  legislature.  It  is,  therefore, 
perfectly  clear,  that  the  statute  of  uses  does  not  apply  to 
wills  by  name.  My  answer  is,  that  there  are  sweeping  words 
in  the  act — words  of  such  comprehensive  import,  as  to  in- 
clude all  uses,  by  what  mode  soever  they  were  then  or  might 
hereafter  be  created;  the  words  I  allude  to  are  "  hereafter,'' 
and  ^'  or  otherwise  by  any  manner  of  means  whatsoever." 
Now  if  those  words  are  of  such  comprehensive  import  as  I 
contend  they  are,  it  is  perfectly  clear  that  Studens^s  first  ar-> 
gument  cannot  be  supported  since  the  preamble  cannot  re- 
strain the  enacting  part  of  an  act.  But,  says  Studens,  the 
words  "  hereaftdt,  are  not  words  of  prospective  import,"  by 
which  I  understand,  he  means,  these  are  not  words  which  caa 
ajpply  to  uses  created  bv  any  mode  devised  subsequently  to 
tbe  statute  of  uses ;  ''  they  are  words  which  apply  only  to 
the  modes  of  declaring  the  use."  Now  I  must  admit,  thai 
those  words  might  have  been  applied  to  other  modes  of 
declaring  the  use,  besides  wills ;  ifany  duch  modes  existed, 
but  I  am  not  aware  that  there  were  any  such  at  the  time  of 
passing  the  act.  They  might  also  have  been  applied  to  the 
other  modes  overeating  uses,  than  those  enumerated,  which 
were  in  existence  at  the  time  of  passing  the  act ;  but  might 
tbey  not  havcf  been  applied,  as  well  to  such  modds  as  should 
be  devised  subsequently  to  that  period?  Then  why  give  them 
that  narrow  construction?  Why  open  the  door  to  that  incon- 
venience, which  would  infallibly  happen  by  clothino;  uses, . 
created  by  different  modes,  with  different  properties,  when  by 
giving  them  their  plain,  obvious,  and  general  construction 
aad  meantn<;,  you  would  avoid  that  objection  I  I  have  en- 
deavoured to  shew,  that  uses  created  by  wills,  ur.der  the 
statute  32  Hen.  8.  come  within  the  letter  of  the  statute  of 
uses,  but  if  [  have  not  succeeded  in  establishing  this  position, 
I  am  co.nfident,  I  stand  with  such  firmness  on  other  grounds, 
Ihatatl  theingenuity  of  Studens  can  not  remove  me  from  them. 
The  spirit  with  which  laws  are  made,  and  the  objects 
legislatures  have  in  view,  not  tlie  letter  of  the  law,  are  the 
rule  for  the  construction  of  laws.  Let  us  then  see  with  what 
VOL.  III.  N^.  15,  [   M   ] 
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spirit  the  statute  of  uses  was  enacted,  and  what  objects  par- 
liament had  in  view  in  passing  it  f  Many  inconveniences,  were 
found  to  exist  in  keeping  the  use  of  the  estate  distinct  from 
the  possession^  To  remedy  those  inconveniences  by  converting 
all  uses,  into  the  legal  estate,  was  evidently  the  intention  of 
our  legislators;  How  then,  would  I  ask,  is  tliat  intention  to  be 
carried  into  effect?  Howare  the  inconveniences  of  keeping  the 
use  distinct  from  the  possession  to  be  obviated  in  every  case; 
unless  uses  created  by  a  mode  devised  subsequently  to  the 
passing  of  the  act,  are  to  be  transferred  into  possession  f  If  in 
passing  laws,  legislators,  evidently  meaning  to  annihilate  uses 
altogether,  enumerate  certain  modes  by  which  those  uses 
may  be  created,  and,  omitting  others,  expressly  abolish  the 
uses  created  by  the  modes  so  enumerated,  and  are  silent 
with  respect  to  the  others ;  yet^l  contend,  that  all  the  uses,  as 
well  those  created  by  the  modes  enumerated,  as  the  others, 
are  destroyed,  because  it  was  the  intention  that  they  should 
be  so.  M.  G. 


XI.  On  the  sa^  Subject,  by  Studcrn,  in  answer  to  Mr.  Higgs. 

TT  is  not  disputed  by  me,  that  the  preamble  of  a  statute  will 
not  restrain  the  enacting  part;  all  that  I  contend  for  is, 
that  you  must  look  at  the  preamble,  to  explain  the  enacting 
part,  where  the  latter  does  not  of  itself  shew,  with  suffi- 
cient clearness,  to   what  cases   the  legislature  meant  the 

statute    to    extend. Then,    is  it  to  be    believed,   that 

those  by  whom  the  statute  of  uses  was  enacted,  (chiefly 
to  prevent  an  indirect  devise  of  the  land  by  devising  the 
use),  had,  at  that  time,  in  their  contemplation  the  future 
statute  of  wills? — If  there  is  any  doubt,  look  at  the  pream- 
ble, and  that  proves,  that  no  other  seisin  could  have  been 
intended  by  the  legislature,  (as  [  argued  in  my  last),  than  such 
ns  might  have  been  derived  from  some  assurance,^  Which  a 
mil  is  not. — Mr.  Higgs  will  not  look  my  arguments  in  the 
face;  for,  instead  ot  contending  that  the  intention  of  the 
legislature  was  that  the  statute  of  uses  should  extend  to  sei- 
sins under  the  statute  of  wills;  a  statute,  which  was  not  in 
existence,  nor  thought  of  at  the  time;  he  assumes  that,  and 
then  maintains  that  the  enacting  part  of  a  statute  may  ex- 
tend it  beyond  the  preamble. 

n  ifk  respect  to  the  word  ^  re  ill'  as  used  in  the  statute  of 
uses,  Mr.  Higgs  ha.s  uot  met  the  argument,  '  that  the  word 
JR  appropriated  to  the  tlcclaration  ot  the  use;  but  still  the 
jjentleman's  mind  appears  to  cling  with  some  fondness  to 
itne  absurd   notion,    tliat  because  the  statute  contains   the 
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\ronl  ^  Will/  it  must  necessarily  be  understood  to  speak  of  and 
include  those  wills  which  hacl  no  being  until  some  years  af- 
ter; that  is  to  say^  that  wills  under  the  statute  of  wiUs^  were 
in  force  some  years  before  the  statute  was  passed. 

With  respect  to  the  future  words,  '  or  shall  hereafter ;' 

I  did  not  say  that  the  statute  does  not  contain  any  words  of 
prospective  import,  merely  (as  it  would  appear  from  the  ex- 
tract given  by  Mr.  Higgs,)  but,  I  added,  which  could 
affect  a  seisin^  under  the  subsequent  statute  of  mils;  and^^ 
I  again  repeat,  that  the  word  lurtafier,  as  used  in  the  statute  of 
Qses^  can  only  relate  to  a  seisin,  which  mi^ht  have  been 
created,  under  some  assurance,  by  virtue  whereof  persons 
might  then  stand  or  be  seized. 

Mr.  Hig^s  asserts,  that  the  truth  of  that  side  of  the  ques- 
tion which  he  has  contended  for  was  solemnly  recognized 
in  tile  case  of  Sonurville  v.  Ijcthbridge,  viz.  that  it  was  de- 
cided by  that  case,  that  where  there  is  a  devise  to  one  or  more 
to  the  usa  of  another  such  use  will  be  executed  by  the  sta- 
tute of  uses.  I  admit  that  the  question  between  Mr.  Higgs 
and  myself  was  at  issue  in  iand  decided  by  that  case  :  it  has 
certainly  put  the  dispute  to  rest  for  ever.  But,  what  was 
the  decision  in  that  case  i  I  affirm  that  it  was  the  very  re- 
verse of  what  Mr.  Higgs  has  asserted.  The  reader  has 
only  to  look  at  the  certificate  of  the  Judges  in  6  Term  Rep. 
2lQ.  to  1>e  convinced  of  the  truth  of  my  assertion.  1  will^ 
however,  briefly  state  the  case  referred  to. 

As  far  as  the  present  question  is  affected,  the  case  was  as 
follows  : — A  testator  devised  lands  to  Hugh  Somerville  and 
H.  F.  Luttrell,  in  fee,  in  trust  to  and  for  the  use  of  John 
Southey  Somerville,  for  99  years.  The  chancellor  directed 
a  case  to  be  stated  for  the  opinion  of  the  court  of  Kind's 
Bench,  upon  the  following  question — What  estate  John 
Southey  Somerville  took,  under  the  will  ?  The  certificate  re- 
turned by  the  court  of  K.  6.  was,  **  that  Hu^h  Somerville 
and  H.  F.  Luttrell,  (the*  devisees  to  uses)  took  a  fee-simple 
in  the  freehold,  &c. ;  and  that  none  of  the  subsequent  limi- 
tations, (of  which  number  was  the  limitation  of  the  use  to 
John  Southey  l^merville)  were  limitations  of  uses  executed 
by  the  statute.— The  Judges  then  went  on  .to  say,  that  "  if 
the  subsequent  limitations  of  uses^  had  been  limitations  of 
uses,  executed  by  the  statute,  they  were  of  opinion,  that  John 
SoQt'iey  Somerville  would  have  taken  an  estate  for  a  term 
of  99  years,  &c."*  This  case,  therefore,  is  decidedly  in  favour 
of  the  position  which  I  have  been  all  along  contending  for. 

•  In  that  case  no  argument  is  reported,  to  shew  how  the  imm^- 
diate  point  b«re,  in  dispute  was  considered  by  the  court. 

[    MS] 


80  Comtnunicutions, 

It  only  remains  for  me,  in  reply  to  Mr.  Higgs,  to  notice 
the  other  points  as  to  the  validity  of  a  devise  to  the  use  be- 
tween the  statute  of  uses,  fi7th  Henry  VIII.  and  that  of  wills, 
32d  of  the  same  reign.  This  point,  according  to  Mr.  Higg9> 
onlv  admits  of  arguments  founded  on  probabilities,  and  he 
still  thinks  the  opinion  of  Messrs.  Hargrave,  Butler,  Powell, 
and  others,  on  this  subject,  to  be  just..  I  have,  however,  the 
satisfaction  of  being  able  to  present  Mr.  Higgs  with  an  ar- 
gument, founded  upon  certainty  and  fact,  and  which  at  the 
same  time,  cannot  fail  to  disprove  the  opinion  of  the  eminent 
characters  just  mentioned.  In  a  case  between  the  statutes 
of  uses  ancf  of  wills,  viz.  in  the  30th  of  Henry  VIII.  it  be- 
came a  question,  Iii  what  cases  a  use  might  be  changed  ? 
And  it  was  held,  that  if  a  man  declared  his  use  by  wiu,  as 
'*  I  will  that  my  feoffees  shall  be  seized  to  such  a  use ;"  there 
he  may  change  the  use  because  created  by  will.  So  that  the 
validity  of  a  devise  of  the  uses,  between  the  statute  of  uses, 
and  devises,  is  made  manifest  by  this  case.  See  the  case  itself, 
Bro.  Feoffs  AL  Uses,  pi.  47. 

Another  correspondent  has  said,  (last  Vol.  p.  559,)  that  if 
the  statute  of  uses  does  not  apply  to  uses,  declared  on  seisin 
created  by  wi]l>  it  cannot  apply  to  uses  declared  on  a  seisin 
created  by  virtue  of  the  acts  for  redeeming  the  land-tax : 
but  the  cases  are  altogether  dissimilar.  The  reason  why  the 
statute  of  uses  does  not  apply  to  wills  at  this  day,  viz.  that 
no  seisin  could  have  been  created  by  a  will,  at  th^  time 
of  the  statute,  does  not  bear  upon  conveyances  under  the 
land-tax  acts,  because  the  conveyanges  by  these  acts  autho- 
rized, were  in  force  at  the  time  of  the  statute  of  tises,  and 
competent  to  create  a  sufficient  seisin,  whereon  uses  might 
have  been  limited.  The  land-tax  acts  do  not,  like  the 
statute  of  wills,  appoint  a  new  mode  of  creating  a  seisin ; 
they  merely  authorise  persons  (as  tenants  for  life,  for  in- 
stance) to  convey  in  fee,  who  otherwise  would  not  be  entitled 
so  to  do. 

Lincoln's  Inn,  March  \6,  1704.  Studens. 

P,  5.  I  take  this  opportunity  of  enquirin|;,  if  Mr.  L-- 
means  to  give  up  his  arguments  on  the  subject  of  powers. 
In  discussing  the  subject  with  that  gentleman,  I  should  not 
feel  myself  called  upon  to  use,  nor  should  I  bejustifij»d  in 
using  a  style  similar  to  some  of  my  former  communicr.tions, 
because  he  confined  himself  to  argument.  I  deemed  such 
a  style  admissible  only  in  answer  to  those  who  themselves 
endeavour  first  to  hold  up  others  to  ridicule. 
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In  a  late  Nuinber  of  the  Jourbal  some  peraoii  lias  as- 
sumed the  signature  which  has  been  subscribed  to  ifxy  com- 
iQUoications^  see  p.  36.  If  that  perspa  has  any  particular 
fancy  to  the  OAme  Studcns,  1  should  a)»t  have  tlie  spiallest 
objection  to  resign  it  to  him  ;  but,  if  he  has  taken  tbe  ^igQa* 
ture  of  an  old  correspondent,  in  the  expectation  of  having 
his  request  more  readily  coaiplied  with  by  the  Editc^r^,  ]  d9 
not  think  such  ^,  practice  altog^her  right.* 


XII-  Copy  of  Mr.  B/i  further  Opinion  on  a  Qifestion, 
Whether  tJu  Power  of  uiling  and  exchanging  inSettlemeuti 
arc  properly  limited  tQ  Strangers  9  f 

T  SEE  no  reason  \?batever  to  alter  my  fo^fmer  opinion,  thai 
^  there  is  not  tlie  slightest  ground  for  Mr.  HoUid»/s 

fqiinions. 

Sept.  9th,  179G.  B. 

Copy  of  Mr.  H's  Opinion. 

I  cannot  concur  in  either  of  the  objections,  which  have 
been  taken  against  the  title  to  Sir  ^/s  estate  of  Black  Acre. 

In  respect  to  the  objection  from  Sir  A.'b  having  levied  a 
fine,  instead  of  suffering  a  recovery  to  bar  the  entail,  sub- 
aistin^  when  he  came  to  the  estates,  I  agree  that  a  recovery 
would  have  guarded  against  the  possibility  of  having  hf:* 
title  affected  b^r  any  debts  or  incumbrance  of  his  father, 
upon  the  reversion  in  fee,  or  t>y  any  last  will  or  any  other 
conveyance  of  bis  father.  But  the  father  having  died 
intestate,  and  no  debts  or  conveyance  appearing  to  inter- 
rupt or  clog  the  descent  of  the  reversion  to  Sir  -rf.,  I 
thmk  that  the  title  is  good,  notwithstanding  his  having 
levied  a  fine,  instead  of  suffering  a  recovery ;  indeed  I  sup- 
pose the  objection  on  that  account  is  rather  cautionary  than 
one  meant  to  be  finally  insisted  upon. 


•  We  trust  that  it  has  happened  entirely  from 
i  Vide  Law  Journal,  vol.  ii,  p.  545. 


mistake. 
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As  to  the  other  objection^  whieh  seems  to  be  tbotight  the 
material  one^  [  think  it  clear^  that  the  power  of  sale  in  Sir 
jijs  late  marriage  settlement,  is  as  effectually  jexerciseable 
as  if  it  had  been  reserved  to  Messrs.  B.  and  F. ;  the  re  - 
leasees  to  uses^  and  trustees  to  prescribe  contingent  remain- 
ders. It  would  indeed  have  been  more  conformable  to  the 
common  practice,  if  the  power  had  been  intrusted  to  them. 
But  it  is  not  essential  to  the  execation  of  powers,  that  the 
person's  exercising  them  should  have  any  estate  or  interest 
m  the  land.  When  the  power  is  annexed  to  an  estate,  it 
is  on  that  account  called  appendant;  where  it  is  vested  in 
one  having  no  interest  in  the  laud,  the  power  is  called  col- 
lateral. But  both  povvers  are  exerciseuble  with  equal  ef- 
fect. The  authorities  cited  by  Mr.  JB.  in  support  of  his, 
opinion,  strike  me  as  amply  sufficient  to  this  doctrine.  But 
further  authorities  may  be  cited,  and  I  particularly  request  at- 
tention to  the  case  of  a  power  to  executors  to  sell  in  Co*  Lit. 
lid;  and  to  the  opinion  of  Mr.  J3ooM,  in  Mr. //t7//ar{fs  edition 
of  Sh,  Touch,  Probably  Mr.  Booth's  opinion  may  have  consi- 
derable influence  in  subduing  the  doubt  which  has  been 
raised,  whether  the  remainder  to  trustees  to  preserve,  was 
estate  enough  to  make  the  power  of  sale  effectual  ?  This 
doubt  might  have  been  answered  by  pointing  out  the  suf- 
ficiency of  the  remainder  in  point  of  estate.  But  Mr.  Booth 
saw  that  the  principle  of  the  objection  was  erroneous.  He 
therefore  in  tne  mostpreremptory  language  denied  the  prin- 
ciple, forcibly  observing,  that  it  is  absolutely  immaterjal  to 
the  creation  of  powers,  *'  whether  they  are  reserved  to  the 
parties  that  created  the  uses,  or  to  any  one  having  an 
actual  use  or  estate  under  any  limitation  in  the  deed  of 
uses ;  or  to  feoffees,  grantees,  releasees,  or  to  an  absolute 
stranger.-' 

Nor  was  he  the  only  one  who  treated  the  case  in  this  way, 
for  Mr.  Filmer  was  consulted  on  the  same  occasion,  and 
gave  it  as  his  opinion  unequivocally,  that  though  the  power 
was  not  appendant  to  any  estate  but  was  collateral ; 
yet  such  a  collateral  power  would  enable  the  trustees  to 
convey  a  good  estate  in  fee-simple.  In  other  words, 
both  Mr.  Filmer  and  Mr.  Booths  on  the  one  liand  saw^ 
that  the  power  of  sale  to  the  trustees  to  preserve  was  not 
appendant  to  their  estate  in  remainder,  but  was  as  if  a  re- 
mainder had  not  been  limited  to  them  ;  and  yet,  on  the  other 
hand  had  not  the  least  doubt  of  the  sufficiency  of  the  power. 
The  opinion  of  those  two  eminent  conveyancers  operates 
doubly  against  the  objection  to  the  power  in  question ;  for  if 
they  are  right  it  is  not  only  a  mistake  to  consider  appendancy 
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loan  estate  as  necessary^  but  it  is  equally  a  mistake  to  cou$i« 
der  the  power  of  sale  usually  given  to  releasees  to  uses^  and 
trustees  to  preserve  contingent  remainders,  as  an  appendant 

Sower,  it  being  according  to  the  notions  of  Mr.  Hlmer  and 
Ir.  Booths  as  collateral,  as  if  given  to  persons  having  no 
estate  or  interest  of  any  kind. 

Upon  the  whole,  1  hope,  that  upon  further  consideration 
both  of  the  objections  which  have  been  made  against  th 
title  in  question  will  appear  to  be  fully  obviated.  e 

Srpt.  10th,  1796.  H. 


XIII*  On  the  Power  of  Commissioners,  by  Bargain  and  Sale^ 
over  JSankrupfs  Estate  TaiL 

''  TT^R-  ^^  reasons  I  shall  mention,  I  doubt  much  whe- 
ther a  good  title  can  be  made  to  the  lands  comprised 
in  the  indentures  of  lease  and  release,  of  the  19th  ana  20lh 
of  December,  1753. — By  the  articles  of  the  11th  June,  1711, 
recited  in  the  release, 'a  sum  of  lOOOl.  was  agreed  to  be  laid 
out  in  the  purchase  of  lands,  situate  within  five  miles  of 
London,  to  be  settled 

'^  To  the  use  of  Mr.  7i.  H,  for  life,  remainder; 

'^  To  .E.  7'.  his  intended  wife  for  life,  remainder; 

•'  To  the  sons  of  the  marriage  in  tail  male,  remainder ; 

*^  To  the  daughters  in  tail,  remainder ; 

'*  To  his  right  heirs. 

"  The  issue  of  the  marriage  was  a  soa  called  X,  and  a 
daughter  called  S. ;  she  married  JR.  C,  and  had  issue  by 
him  a  son  called  W,  H.  //.  died,  and  his  son  J.,  in  i748, 
became  bankrupt.  On  the^Oth  July,  1749,  he  obtained  his 
certificate. 

*'  The  lOOOl.  had  been  laid  out  in  the  purchase  of  stock. 
— ^On  the  application  of  K.  the  widow,  part  of  it  was 
sold,  and  the  moiiey  raised  by  the  sale  of  it  was  laid  out  in 
the  purchase  of  the  lands  in  question,  and  by  the  indentures 
of  the  igih  and  20th  of  December^  1753,  they  were  settled 

*'  To  the  use  of  said  E.  for  life^  remainder; 

"  To  said  J.  II, ,  in  tail  male,  remainder ; 

'*  To  said  W,  C.  in  tail,  remainder; 

'*  To  the  right  heirs  of  said  //.  //." 
JE.  died  in  her  son's  life-time.   After  her  decease  the  com- 
mission was  renewed,  and  a  new  bargain  and  sale,  compriz- 
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iDg  the  lands  in  question^  was  executed  by  the  cotamission* 
ers  to  the  assignees. 

These  are  the  circumstances  of  the  case ;  and  it  appears  to 
me  very  doubtful^  whether  the  effect  of  them  has'been  to  bar 
either  the  entail  or  the  remainders  over^  created  by  the  articles 
of  the  nth  June^  and  the  settlement  of  1753. 

*'  Ist  It  may  be  argued^,  that  as  the  trust  expressly  di- 
rected the  money  to  be  laid  out  in  the  purchase  of  lands 
within  five  miles  of  London^  it  was  a  breach  of  trust  to  lay 
ii  out  in  the  purchase  of  other  lands ;  that  if  it  were  a  breach 
of  trusty  the  rights  of  the  parties  cannot;  be  affected  by  it; 
that  it  must  therefore  still  be  considered  as  if  the  money 
had  continued  vested  in  the  stock ;  that  by  reason  of  the  re- 
mainder over^  the  bankrupt  could  not  have  obtained  a  de- 
cree to  have  the  stock  transferred  to  him ;  or  a  decree  that 
the  lands^  when  purchased^  should  be  limited  to  hixrk  and 
his  heirs  during  the  exist;enGe  of  Che  issue  in  tail ;  that  the 
assignees  are  n^ver  in  a  better  situation  Chan  the  bankrupt 
himself;  that  while  the  trust  fund  continued  stock,  the 
bankrupt  could  not  bar  the  entaili  and  that  therefore  the 
ciitail,  and  remainders  over^  are  still  subsisting. 

2d.  ^  But  admitViog  either  that  the  objection  totheia- 
Testmentof  the  money^  in  the  purchase  of  the  lands  in  ques- 
tion^ cannot  b^  supported;  or  that  if  it  can  be  supported^  it 
can  be  of  no  corfsequence^  from  ils  being  admitted^  that  Uie 
entail  is  actually  barred ;  still  it  appears  to  me  very  doubtful, 
whether  the  remainders  oyer  are  barred.  Where  a  tenant 
in  tail,  expectant  on  a  iprevious  estate  for  life^  becomes  bank- 
rupt^ it  seemis  adihittedj  that  as  without  the  coincurrence  of 
the  tenant  for  life,  hecolild  not  have  suffered  a  recovery, 
and  thereby  acquired  the  fee-simple  of  the  lands  ;  but  might 
without  his  concurrence  have  levied  a  iiue^  and  thereby  acs> 
quired  a  base  fee,  determinable  on  the  failure  of  the  issue 
ill  tail.  The  bargain  and  sale  will  therefore  operate  as  a 
fine,  and  vest  the  land  in  the  assignees,  for  an  estate  in  fee, 
determinable  on  failure  of  issue  of  the  bankrupt,  and  not 
fur  an  absolute  estate  in  fee  simple.  I  have  seen'  opinions 
to  this  effect  by  counsel  of  the  first  eminence,  and  I  have 
known  them  acted  upon  by  gentlemen  of  the  greatest  skill 
and  caution. 

''  B'ut'tb  support  the  present  title  it  must  be  contended, 
either  that  in  consequence  of  the  tenant  in  Uiil  surviving  the 
preceding  tenant  for  life,  the  original  bargain  and  sale  bad 
tVom  that  time  the  elFect  of  a  recovery  ;  or  that  the  new 
bargain  and  sale,  benig  subsequent  to  the  decease  of  the 
t'enanl  for  life,  had  that  operation. 

•*  To  each  of  these  positions,  objections  of  weight  appear 
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to  me  to  lie.  It  may  be  said^  that  both  the  first  and  second 
bikrgain  and  sale,  must  be  referred  tor  their  effect,  as  to  all 
the  property  of  which  the  bankrupt  was  actually  seised,  at 
the  time  of  the  bankruptcy,  to  the  time  when  the  first  bar- 
gain and  sale  ivas  executed,  and  that  by  the  decease  of  the 
tenant  for  life^  the  bankrupt  does  not  acquire  anew  estate, 
but  continue  scifted  of  his  old  estate ;  so  that  after  it  is  fallen 
into  possession,  it  is  thevery  saroeestatethatitwas,  whenitwa^ 
an  estate  in  remainder;  that  there  was  nothing  on  which  the 
second  bargain  and  sale  could  operate;  that  the  statute  au- 
thorizes the  commissioners  to  make  a  bargain  and  sale  of  the 
lands  of  which  the  bankrupt  was  seised  at  the  time  of  bank- 
ruptcy, or  which  he  afterwardt  acquires  hrfora  the  certificftte. 
That  m  the  present  case,  the  land,  by  falling  into  possession, 
was  not  a  new  acquisition,  and  that  when  tiie  commissioners 
bad  executed  the  first  bargain  and  sale,  they  had  completely 
exhausted  their  power.  The  consequence  may  therefore  be 
said  to  be  that  the  second  bargain  and  sale,  as  to  the  lands  in 
question  was  wholly  inoperative;  and  that  the  first  had  lio 
other  effect  then  it  had  when  it  was  executed;  and  that,  as 
the  assignees  took  a  base  fee  only  by  the  bargain  and  sale 
to  them,  the  purchaser  took  no  greaiier  estate  under  the  con- 
veyance to  him. 

"  This  is  the  result  of  my  consideration  of  this  part  of  the 
title,  and  for  the.  reason,  I  have  8ugge3ted,  [  strongly  in- 
cline to  think  it  liable  to  the  objections  1  have  made. 

9th  September,  1799-  B. 


XIV.  Whether  a  Bankrupt's  Certificate,  divests  the  Assignees 
of  the  legal  Estate,  so  as  to  supe.  sede  the  Necessity  of  their 
joining  in  a  Recovery. 

CASE. 
D  Y    indentures  of  lease  and   release,    estates  were  con- 
•*-'    veyed ; 

To  if,  K.  for  life,  remainder; 

To  the  first  and  oilier  sops  of  her  body  successively  in  tail 
male,  remainder. 

To  her  daughters  in  tail  as  tenants  in  common,  remain- 
der. 

To  J.  JC.  in  fee, 

M.  L.  married  /.  C.  and  died  leaving  /.her only  son,  and 
two  daughters;  Mary  now  the  wife  of //.  O.  and  Elizabeth 
now  the  wife  of  ChruUs  fV. 

vol.  111.  .N^  15.  [n  ] 
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JL  G.  after  the  marringe  with  the  said  Mury  the  danghler/ 
became  bankrupt;  but  ha^  obtained  his  ccrtiBcalc.  7.  the 
son  attained  21,  and  died  u n married ,^  and  without  barring 
the  said  intail.  I,K.  is  dead;  and  by  will  devised  his  rcvcrsiou 
in  fee. 

By   what  means  would  you  advise  the  daughters  and 
their  husbands  to  bar  the  intail  and  remainder,  and 
gain  a  fee  to  themselves;'  and  if  either  of  the  daugh- 
ters should  die  without  issue  before  the  entail  is  de- 
stroyed, would  her  moiety  survive  to  the  other  ? 
*^  I  am  of  opinion,  that  the  said  Marif  and  Elizabeth,  and 
their  husbands,  can,  by  executing  a  proper  deed  for  making 
a  tenant  to  the  pracipv,  and  suffering  a  common  recovery 
with  treble  voucher  (in  which  Mart/  and  her  husband  must 
bie  vouched,  and  they  must  vouch  Elizabeth  and  her  hus- 
band, wiio  must  vouch  the  common  vouchee),  bar  the  said 
entails  and  remainders  over  or  reversion.     If  Mrs.  G*.  should 
die  without  doing  any  act  to  bar  tiie  estate  tail  and  remain- 
der over,  her  moiety  would  go  to  I.'s  devisee  of  the  rever- 
sion, for  want  of  cross  remainders, 

Lincoln  s  Inn,Jpni  ly,  1773,  *•'  M.  Duane.*' 

It  seems  to  me,  that  the  assets  (if  any)  of  the  bankrupt's 
real  estate  should  join  ;  for  the  certificate  could  not  divest 
them  of  the  legal  estate*  2S.  L. 


BANKMUPTS, 

Dtejared  in  the   London  Gazette,  from  January  3d  to  Fc- 
bruary  18ti,  iuc/usive, 

{The  Solicitors'  I^fameSy  and  Dates  oi  the  Qazettc,  arc  prccedtxi 
Mith  a  Crotchet.] 


Alexander  John,  of  South  Lamheth,  coal  merch ant     [Walter,  Girilcr'shall,  Ba- 

siaghall  street,  Loudon.     ]an   31. 
Archer  John,  ot  Catharine's  docK,  hoopbender.      [Saggers,   Great  St.  Helens, 

Bishopsgate  street,  London.     Feb  21. 
Benstead  Wiliiam,  and  John  Clark,  ot  Hales  worth,  Suffolk,  maltsters.     [Mitchell, 

Saxmundhan  ;  and  Robins,  Gray's  itin  place,  London.     Jaii.  3. 
Brown  VViUiam,  of  High  streer,  St.  Giles's,  batter  and  hosier.     [Hudson,  Buck- 
ingham street,  Fiixroy  s()uare.     j^a-  3. 
Brockbank  John,  of  Keswick,    Cumberland,    dealer.     [Benson,  Cockermouth  ; 

and  Clayton  and  Scott,  Lincoln's  inn,  London.     Jan.  7. 
Badcock    Richard,   of   Marcham,    Berkshire,    maltster.      [Morlan'd,   Abingdon. 

Jan.  7. 
Barker  Thomas,  of  Brickwall,  Herefordshire,  victualler.    [Cookney,  Staples  inn. 

Jan.  7. 
BeatsoQ  William  and  John,  of  St.  Mary  at  HiU,  merchants.   [Palmer  andTomlin- 

SOD,  Warnford  court,  Throgmorton  street.     Jan  14. 
Bats  Fortesque,  ofVigo-lane,  London,  priotse'iier.    [Dixon,  Nassau  (U'eet^  Soho. 

Jiu  21. 
Belts  Benjamin,  and  Ann  Smith,  of  Basingh all  street,  London,  factors.     [Uann^ 

Thrcadneedle  street.     Jan.  2t. 
Busbncll  Thomas,  of  We:»tminster  road,  Surrey,  but  now  a  prisoner  in  the  King's 

bench  prison,  wheelwright.     [Anthony,  Earl  street,  Blackfriars.     Jan.  2i. 
Bosma  WjUiam,  late  of  Christopher  ftreet^  Finibury  square,  merchant.     [Crowder, 

Lavie,  and  Garth,  Frederick  place.  Old  Jewry.     Jan.  14. 
Beales  William,  of  Bermonisey  street,   flour  factor.    [Rippon,  Bermondfey  street. 

Jan.  24. 
Birker  Samuel,  of  Lane  Delph,  Staffordshire,  manufacturer  of  earthenware.    [Bag- 

oell,  jun.  Stanley,  Staffordshire;  and  Robins,  Gray^s  inn  place,  London     Feb.  7. 
Bowerbank  Joseph,  of  Camden  street,  Islington,  coal  mcrchaiit.    [Harvey  and 

Robinson,  Lincoln's  inn  squire.     Feb.  7. 
Buckler  John,  the  younger,  of  Warminster,  WiltB,'clothier.     [  Davies,  Warminster. 

Feb.  7. 
Baxter  Matthew,  of  Barnari  Castle,  Durham,  innkeeper.    [Frost,  Hull ;  and  Ros- 

ser,  Kirby  street,  Hatton  garden,  London.     Feb.  u. 
Bishop  John,   late  of  Epsom,    Surrey,  linen  draper.     [Gale  and  Son,  Bedford 

street,  Bedford  row.     Feb.  14. 
Bennet  William,. of  ivy  lane,  London,  carpenter  and  builder.     [Pearce  and  Dixon, 

Paternoster  row.  .   Feb.  14. 
B.oor  Whitfield,  late  of  Sun  street,  Bishopsgate,  timber  merchant.      [Russen, 

Crowfi  court,  Aidersgate  street.     Feb.  iS. 
Bjrtholomew  Whitclock,  now  or  late  of  Carlisle,  Cumberland  green.     [J.  Hodson, 

Carlisle;  and  Wm.  Hodson,  Clement's  inn,  London.     Feb.  18 • 
Corden  John  King,  of  Rotherhithe,  maltster.     [Druce,  BilUtcr  square.     Jan.  y. 
Clayton  Thomas,  of  Kingsto.^  upon  Hull,  printer.     [Watkiiis  and  Cooper,  Liu- 
coin's  inn  nesir  square.     Jan.  14. 
Curling  Benjamin  Stephen,  Portland  place,  Clapham  road,  stone  naaoo.     [Gait 

sud  Son,  Bedford  street,  Bedford  row.     Jan.  14. 


BankrupU. 

Crabb  John,  James,  and  William,  and  Nicbolat   Latham,  of  Wilteo,  Wiltihire, 

clothirrs.     [Tierney,  Salisbury;  and  Lowiou,  of  the  Temple,  Loadoo.  Jan.  |^ 
Chivers  William,  ot  Siepncy  causeway,  Middlesex,  mariuer.     [Hiod,  Great  Pres- 

cotr  street,  Good maa's  fields.     Jan.  21. 
Chapman  James  Hcury,  of  Gravcsend,  grocer.    [Rigby,  of  New  City  chambers, 

J^n.  21. 
Chapman  John,  late  of  Noiilngham,  hosier.      [Waller,  ChesterficU ;  and  Windas 

audH^uoway,  Southampton  bpild:ngs.  Chancery  lane,  toudon.     Jan.  24- 
Colls  Robert,  ot  Woodford,  Essex,  corn  dealer.    [\y right  and  Boviil,  Ciauceiy 

lane.     J^n.  24. 
Cranck  William  Charles,  of  Kensington,  brewer  and  merchant.     [Kearsey,  Hare 

courr,  Temple.     Jan.  28. 
Cruiclcshanks  Jimes,  otGfrrard  street  Westminsttr,  metal  sash  and  fan  light  ma- 

hul'acturer.     [Wedd  and  Day,  Ccrrard' street.     Jan.  31. 
Clarke  John,  ot  Tealbv,  Linculnshire,  paper  maker.     [Brown,  Great  Grimsby* 

Lincolnshire;  anu  Grey,  Gray's  inn,  Loudon.     Feb.  4. 
Crossley  'i'homas,  of  Maochcsier|  dimity  manufacturer.    [Higginbottom,  Asjiton 

under  Lire.     Feb.  a. 
Chiisrian  Wii  i»m,  01  Liverpool,  attorney  at  law.     [Stanistreet  and  Eden,  Liver- 
pool; and  Wind le,  BartUtc's  buildings,  Holhorn.     Feb.  7. 
Cunimins  George,  of  the  GriHTm  public  house,  VilUers  street,  London,  victualler* 

[Uawson,  Wjrwick  sireei,  Golden-square,     fcb.  1 1. 
Cross  Jiines,  Tisbury,  Wilts,  cirpentrr.    [DaVLes,  W-irminster,  Fcb.   14. 
Da  vies  EJw^rd,  ot  Ivy  lane,  London,  furrier.     [Wud.  Warwick  square.     Jan.  7. 
punii  Thomas,  of  Trowbridge,  Wiits,  clothier.     [Williams,  Trowbridge ;   aud 

l-r.ich.tbu  Williams,  C-istle  street,  Holbom,' London. 
Dunham  Natli^iOiel,    of  Lin^e  street,    merchant.     [Bjysfield,    Bouverie    street. 

Fleet  street. 
Danney  Wiiliam,  late  of  Windsor,  ^erks,  apothecary.     [Waldroo,  Reading. 
Denton   Edward,,  ot  Dyer's  buti  tings,  Holborn,  money  scrivener.     [Burdoo,  Sc 

Andrew's  court,  Holborn.     Jin.  2S. 
Day  Thomas,  late  o^  Grove  hnl,  in  the  Eatt  riding  of  the  county  of  York,  ship 

c^rpentcrr.     [B.-niiey,  Beverley,  York ;  acid  Messrs.  Willis,  Warulord  court, 

Throgmortoii  s:reet,  London.     Jan.  31. 
Douet  Uenry,  ot  Golden  leg  court,  Cheapside,  wholesale  hosier.     [Harrison,  Ab« 

church  une.     Feb.  a. 
Davies  Samue),  01  Mauchester,  dealer  in  cotton,  twist,  and  weft.     [Lingard  and 

Dale,  Stockport ;  and  Cooper  apd  Lowe, 'Southampton  building's,  Chaudery  Une, 

|.undon.     Feb.  1 1. 
Dashovcod  Francis  Bateman,  late  of  Gain's  hill,  Huntingdon,  worsted. manufac* 

turer.     [Parker,  Palmer,  and  Cup'page,  Essex  street.  Strand.     Feb.  14, 
Edgar  John,  of  Blackburn,  dealer  aaJ  chapmiiii.     [Dewhurst,  Blackburn.     Jan  7, 
Everett  Thomas,  and  Joseph  Bishop,  late  of  Wells,  Norfolk,  ship  builders.     [A. 
■    and  E.  Ifaacs,  George  street,  Minories.     Jan.  iq. 

Emmett  Hugh,  of 'Manchester,  colcurmin.     [ISharp  and  Eccles,  Mmcheater. 
Emdiii  Abraham   Compert.   of  F6rtsmuuth,   shopkeeper.     [Berry,    Waibrook. 

Jin.  ai. 
Euicno.i  rhomas,  late  of  Sioney  Stratford,  Buckingham,  grocer.  [Worley,  Stoaey 

Sirattord  ;  andXindcrley,  Long,  aud  Ince,  Symtind's  inu,  London.    J^n.  24 
Sviiis  Pjii  ip,  ofHui.g^rfordinarkei,  Strand,  oyster  merchant.     [Lsi.ey,  Cheap* 

fide.     Feb.  7. 
Eames  };>bn,  or  Leicexter,  cheese  factor.     [Lawton,  Leicester;  and  Taylor,  South* 

am(td..  buildings.  Chancery  tane,   London.      Feb.  11. 
£still  lolm,  of  Scarborough,  shipowner.    [Hutchinson,  Sunderland  i  and  Santum, 

Ely  place,  London.     Feb.  i^ 
F;nden  James,  the  younger,  of  Clipstone   street,  St.  Mary  le   bone,  ctrpeour. 

[J;yc»  and  Turner,  Ch«r!o(te  sirect,  Fitzroy  square.     Jan.  2i. 
Feio  Kith-rd  Spencer,  of  ^uffoilc  Ijne,  London,  dry  Salter.     [Williams  and  Sher- 
wood, B ink  strict,  Cornhill.    F-b.  4 
Ft-a  er  J'seph,  otNLhurch  street,  Sioi».e  Newingion,  carpenter.  [J>nes,  Mayor's 

c.->uri  officii  *oy4l  Eschange      Feb.  1 1.  ** 

Ford  James,  of  Cbiiweil  street,  shoemaker.     [Russell,  Laat  itreet.  Borough* 


f  Ictcber  EIiu«  of  Sowefbfy  in  the  parish  of  Halifax*  YorlMhti«»  wool  stapler* 

[Allen  and  Exley,  Furaivai's  iuo,  Loodon  {  and  Ha  worth  and  Wilcock,  at  Ripon- 

den  and  Halifax.     Feb.  a  i . 
G'Mild  ]obO|  of  Harrington,  Worcestershire*  paper  manufacturer.     [Check,  Eve- 

Iham;  and  Bousheld,  Bouverie  screet,   Fleet  afreet.     Jan.  7. 
Green  John,  and  James,  oi  Laudiborough,  Manchester,  haber«hi(hen,   and  partners. 

[Knighr,  Manchester ;  and  Ellis,  Cursitor  strcetf  London. 
Gregory  I'homas,  of  Tabernacle  walk,  St.  Luke's,  plumber.    [Crawford,. Craven's 

buildings.  Cay  road.     Jan.  i}. 
Gameaw  Joseph  Augustine  Victor,  of  Albemarle  street^  bookseller.     [Owen  and 

Hicks,  Barclett's  buildings,  Holborn.    Jaiu  iS. 
Hamerton  Thomas,  of  Lyng,  Norfolk,  paper  maker.     [Haroerton,  Lyog.    Jan.  7. 
Hodson  Henry  Loftus,  of  Huntingdon,  merchant.    [Sweeting,  Huntingdon  ;  and 

Cooper  and  Lowe,  Southampton  buifdings,  Chancefy  lane,  London.     Jan-  7. 
Hall  Thomas,  3^rwick  upon  Tweed,  merchant.    [Camithers,  juo.  Clement's  inn* 

Jan.  7. 
Haseli  William,  late  of  Ramfbury^  Wiles,  mealman.     [Bennct,  Ramfbury  |  and 

Price  and  Williams,  Old  Buildings,  Lincoln's  inn,  London.     Jan.  10. 
Hamilton  James,  aud  Willbm  Tuckiogion,  of  Finch  lane,  merchants.    [Hindman, 

Dyer's  court,  Aldermanbury.     Jan.  I4. 
Hewitt  Henry,  Henry  Roch,  and  Thomas  Postlethwaite,  of  Sheffield,  silver  platen. 

[Rodgers,  Sheffield ;  and  Bigg*  Haiton  garden,  London. 
Hindley  Richard,  and  Wm.  Wakefield,  of  Manchester,  manufacturen.     [Mr.  Ed. 

Fottlkes,  Manchester ;  and  Mr.  John  Foulkes,  Bury  place*  Bloomibury^  Lon- 
don.    Jan.  28 
Hughes  James  Fletcher,  of  Wigmore  street,  Cavendish  square^  stationer.    [Shep- 
herd, Bartlett's  buildings,  Holborn.    Jan  31. 
Hives  John,  of  Ilkeston,  Derbyshire,  baker.     [Cutts  and  Sanders,  Noitinghnm; 

and  Mac  Dougall  and  Hunter,  Lincoln's  inn,  London.     Feb.  4. 
Hill  William,  of  Bristol,  jeweller.     [Thomas,  Bristol ;  and  Messrs.   Edmunds* 

Exchequer  office  of  pleas,  Lincoln's  inn,  Loodon.     Feb.  4. 
Hoffman  Burgess  Andrew,  of  Charles  street*   Coveot  garden*  taylor.     [Senior, 

Chailes  street.     Feb.  ti. 
Harrison,  George,  of  Manchester,  merchant.     [Knight,  Manchester  ;  and  Ellis, 

Cursitor  sireet,  London.     Feb.  11. 
Howell  James,  lace  of  Stratfieldsaye,  Southampton^  farmer.    [Bird*  Andorer,  Hants. 

Feb.  II. 
Hays  John,  Thomas  street,  Soothwark,  butcher.     [Clark,  St.  Piu.'i  colkge,  Sc 

Paul's  church  yard.     Feb.  18. 
Jarren  Thomas*  of  Evesham,    Worcester,  ionholder.    [Cheek*  Evesham;. and 

Bousfield,  Bouverie  street,  Fleet  street,  London.    Jan.  ai. 
Johnson  William,  of  Vauahall,  Lambeth,  coal  merchaui.    [T.  Lamb,  Bedford 

street,  Bedford-equare.     Jan.  tS. 
Jones  Richard,  late  of  Lanvapley,  Monmouth,  wood  dealer.    [Price,  Abergavenny  ; 

and  Price  and  Williams,  Lincoln's  inn,  London.     Feb.  14.. 
Laurie  John,  of  Brentwood,   Eflex,  draper.     [J.  and  R.  Willis^  Wamford  court^ 

Throgmorton  street.     Jan.  14. 
Lythgoe  Nathan,  of  Liverpool,  limber  merchant     [S.anistreet  and  Eadeo,  Liver- 

Levy  Jacob  Israel,  of  Brighton,  Sussex,    merchant.     [HaywarJ*  Je%irry  street, 

Aldgate.    Jan.  31. 
Law  James,  of  liepstanstall,  Yorkshire,  cotton  spinner.     [Jones,    Manchester  | 

ano  tdge.  Inner  Temple,  Loodon.     Feb.  4. 
Leeming  Thomas  Preston,  Lancashire,  John   Myert,  Cockheaton,  Yorkshire* 

and  William  Chapman  Presicn,  woiateo  manuCactiirers.    [Evans*  'I  hmves  lnn« 

London  I  and  Crossley,  Bradtord.     Feb.  18. 
Luc4S  Thomas,  and  James  fniiiips  Lucas,  of  B  rmingham,  auctioneers.    [Kinder* 

ley,   Long,  and  luce,  Symoud's  Inu,  Chancery*laoe*  London  j  and  Palmei* 

Birmingham.     Feb.  at. 
Marsioo  Samuel,  of  St.  Albans,  corn  dealer.     [Harvey  and  Robinsons,  New- 

square,  Lincoln's  Inn.    Jan.  14. 
M<tKlaud  David,  of  Wigan,  Lancaster;  Walter  Campbell,  of  London;  and  Wil- 
liam Wright,  of  Liverpool,  cotton  manufacturers.     [Miirrow*  Liverpool ;  and 

Blackstock*  Figtree  cour(,  Temple,  London. 


Bankrupts. 


Mison  John,    of  Snowhill,  shozmaker.      [Heard,  Hooper  square,  GooJmarA«- 

liclds.     Jan.  17. 
Menuii  lid  ward,  of  Ilminster,  Somersetshire.     [Adams,  Old  Jewry,  C:»cap«ide, 

London.     Jan.  si. 
Mast  Thomas,  o\  Tcmpsfrcd  Mill*,   Bedfocd,  miller.     [M^tcalf,  Wisbcach  ;  and 

B<(Xici:>  H.id  M^rnn,  Funiiva/^  Ion.     Jm.  £^. 
Motfacc    Pavid,    oi  ticet    Market,    grower.     [Kivers,    B;.singhall  lane,    London. 

Feb.  4. 
Marsh  Absalom,  of  Aldgate,  jeweller.     [ Kibble whi(e,  pray's  Inn  place,  London. 

Feb.  7. 
Mjeslcc   Henry,  of  Edward-street,  Tiich field  street,   taylor.    [Corren,  ClifFord'i 

Inn,  Fleet  street,    London.      Feb.  7. 
MillsJjmes  and  John,  ot  Wood,   in  Sald'cworih,  Yorkshlr.-,  merchants.  [Ddph, 

SjdJSeworth  J  and  Battyc,  Chancery  lan^,    London.      Feb.  11. 
M^recon   Titoiaas,   of  Hornet,   i:i  Middlesex.     [Waiter  and    Unwin,   Shidwell. 

Feb.  XI. 
Mackepzic  John,  late  of  the  City  Chambers,  Biihopsgste  street,  merchant.  [Swann 

and  Waili.-'gion,   Fore  s«r:rc.      Feb,  14. 
Mills  Jjhn  Trott,  late  ot  Kridgewaier,  Somersetshire*    rope  tn.iker.     [Blake  and 

Sod,  Cooke's  court,  Searle  street,   Liuculn's  Imi.     Feb.  ^\'.  - 

Nettleship  John,  of  Moorgate,  Nottingham,    baker.    [Clarke,  Banskill,   Notting- 
ham ;  and  Young,  New  Inn,  London.     Jm.  17. 
Neevesjulin,  of  Scend,  Wiltshire,   meatman.     [Mjule,  Melksham  ;  and  Tograut 

and  Moule,  Chancery  lane.     Feb.  St. 
Pyall   Josrph,  l^te   of  Sitlinghourne,  Kent,  shopkeeper.     [B^dfield,    Lawrence- 
lane.     Jin.  3. 
Phiiiijjs  (ieorgi,  late  of  Brooks  streef,   RatcliD'e,  timber  merchant.     [Bort,  Gold- 
square,  Grutched  Fnars. 
Papiilon  Peter  James,  St.  Swithin's  lane,  I.ondon,  merchant    [Pe'arce  and  Dixon, 

Pilernoster  row.     Jan.  17. 
I*:rrie  John  Kempton,  and  J.>hn  Ward,  of  Hanworth,  Middlesex,  dealen.  [Jack- 

s-oM,    Fvnchurch  street  buiidings.     Jhh.  21. 
PoJiey  Joijii,   of  St.  Giles's,   Oxjord,  sacking  m^inufacturers.     [Walsh,  Oxford; 

and  Townscnd,  Staples  Inn,   Londoo.      fan.  2'. 
Prcc  John,  o!  Fiiubury  s<]uire,  merclioTit.    [VViiliams  and  Sherwood,  Bank  street, 

We.^immuer.     Jan.  S4. 
Pjiich  John,  of  BathwicK,  Somcrsf  r,  carpenter.     [Bawsher,  Bath  \  and  Constable, 

Symon'fi's  Inn,  Chancery  iau^-,    London.     Jan.  c8. 
Parrott  Wiiliam    Jackson,   ot    Lesghton    Buzzard,    wine   and   brandy   merchant. 

)  Druce.  Billiier  square,   Fenchurch  >ireet.   Feb.  7. 
Pj:kcr   Joh.i,  of  Sheffield,    York,  scrzvcner.  [Rimington  and  Wake,  Sheffi<:ld { 

ana  \Vit|5on,  Caftle  street,  Holborn,  London.     Feb.  14. 
Tcrfccj  W.    01   Chippcnhan  ,   Wiles,    coal  merchant       [Herrey,   Chippenham; 

and  Houghton,  Clement's  inn,  London.     Feb.  18. 
Pcarce  Sair.uei,  of  Exeter,  jeweller.    [Turner,  Lxeter;  and  Williams  and  Brooks, 

New  square,  Lincoln's  Inn,  London,     Feb.  18. 
Piatt  Henry  ^illin^c,    VVigin,    Lancaster,   calico  manufacturer.      [W.    Cashell, 

Wigsn  ;   and  Windle,  Uartlett's  building!*,  Hoiborn.     Feb.  Z|. 
Pugh  Will. am,  late  of  Beiwick  street,  Soho,   taylor.     [Phillipson,  Holborn  court, 

Gray's  Inn.      Feb.  2t. 
Richold  Mich.iel,  of  Bnghthelmstone,  Sussex,  wine  merchant.     [Swainc  and  Ste- 
ven*, Old  Jewry.     Jin.  3. 
Roberts  Lc\M),  Blan-tv^in,  Monmcuth,  timber  merchant.     [Sherwio,  Great  James 

street,  Bd ford  row.     Jan.  10. 
Kingrote  John,  of  York,  vintner.     {Tate,  York ;  and  Allen  and  Exley,  Furnivai's 

Inn,  London.     Jan.  24. 
Reddish  Thomas,  otherwise  Thomas  Solomon  Riddish,  Bucklersbury,  warehouse* 

man.     [Fou  kfs.  Bury  place,  Bioomsbury.     Jan.  S4. 
Robins  Mjry  and  Catherine,  ot  Birmiugham,  shopkeepers.     [Richardson,  Monu- 

ment  yard.     Jan.  14. 
F.o*    Robert  a:ii   Christopher  Moore,   of  Bristol,   merchants.     [Messrs.  Leaaa 

Bristol  {  and  Fraser,  Gray's  Inn,  London.     Jan.  31.  . 
Rogers  I'cier,  of  Warrington,  Lancashire,  shopkeeper.      [Barneit^  Manchester; 

atid  Huxley,  Temple,  London.     Feb.  4. 


Bankrupts. 

Ransome  John^   of  LitUe  Walsingham,  Norfolk,  shopkeeper.     [Decker,  Little 

Wa1sing:ham;  and  Wcinngion  -nd  Smnil,  Inner  Temple,  London.      Feb.  7. 
Ri't:og  Kober^y  the  younger,   of  Colne,  Lancaster,  cotton  manufacturer.     [Taylor, 

Manchester;  and  Eliis,  Cursitor  street,  London.      Feb.  14. 
Roe  John,  of  Ombcrsley,  Worcestershire,    horse  dealer.     [Hore,    Garlick   hill. 

Feb.  tX. 
Richards  John,  of  Flolborn,  hosier.     [Maddock  and  Stevensoo,  Lincoln's  Ina 

New  square.     Feb.  21. 
Scott  John,  and- Charles  Stewart Bissett,  of  Liverpool,  merchants.     [Dardis,  Li* 

▼erpoul;  and  Kearsey,  Hare  court,  Temple,  London.     Jan.  7. 
Saundeis  James,  of  Charlotte  street.  Old  «treec  road,    builder.     [Crawford,  Cra- 
ven buildings.  City  Road.    Jan.  7. 
Swan   John,  of  Wapping  Wall,  mast  and  block  maker.     [Shepherd,  £art]ctc*f 

buildings,  Holborn.     Jan.  14. 
Saunders  John,   Painswick,   Gloucester,   money  tcritener.     [Riddle  and  Paislow, 

Wotton  under  Edge,  Gloucestershire;    ai>d  Blandtord  and  Sweet,  Temple,  Lon- 
don. Jan.  17. 
Slopes  Aylmor,  Britwell  Prior, Oiford,  dealer  and  chapman.     (^Cooke,  Walling. 

ton,  Tetsworth,  Oxfordshire. 
Smith  Thomas,  of  Gould's  Hall,  Ratcliffe  Highway,  linen  draper.     [Burroughs, 

Castle  street,  Falcon  square.     Jan.  24.. 
Skill  John,  of  the  Strand,  oilman.     Hodgson,  Charles  street,  St.  James's  squzre. 

Jan.  31, 
Smith  I'homas,  of  the  White  Hart,  Deptford,  victualler.     [Messrs.  Isaacs,  George 

street,  Minories.     Feb.  7. 
Shelley  Thomas,  of  Lane  Dclph,  Staffordshire,  potter.     [Griffen,  Stone,  Stafford- 
shire ;  and  Bjddeley,  Sfih  street,  Lincoln's  Inn.     Feb.  7. 
Svinda  Is  John,   and  John  Dale,  the  younger,   of  Hodge   Mill,  Chester,  cottoa 

manutaccurers.     [Newtons,    Stockpori ;  and   Cooper  and    Lowe,    Southampton 

buildings.  Chancery  lane,  London.     Feb.   21. 
Sellers  Bezar  Leonard,  of  the  Crown  Oilice,    Inner  Temple,   money  scrivener. 

[Diggles,  Maddox  street,  Hanover  square.     Feb.  1 1 . 
Sexton  John,  of  Limekiln  road,  Greenwich,  potter.     [Bousfield,  Bouverie  street* 

Fleet  St-  et.     Feb,  1 1 . 
Salnsbury  Kichard,  of  Bjth,  coarh  master.     [Sheppard,   Bath;  and  Sheppard  ani 

Adiingion,  Gray's  Inn  square,  London.     F<rb.  1 1. 
Sanforlh  Samuel,  the  younger,  and  John  Cartledge  Newbold,  Chesterfield,  Dfrby, 

potters.     [Bower,  Chesterfield;  and  Maddock  and  Stcveusou,  Lincoln's  Iiir« 

London.     Feb.  14. 
Sayer  John,  late  of  Paternoster  row,  London,  now  of  Bnckingh%m,  lace  merchanu 

[Allen,    Stony  Stratford ;     and   Philpol    and     Stone,    Hare    court.    Temple. 

Feb.  «i. 
Taylor    George,    of  .Leek,   Staffordshire,  shopkeeper.     [Mills,  Cruso;    Jones. 

Leek;  ard  Townsend,  Suples  Inn,  Lo:id(    .     Jan.  14. 
Tainiswood   Samuel,    of  Pentunvilje,    Middlesex,   currier.     [Perring,   Lawrence 

Pdukemy  Hill.    Jti    14. 
Tomiins  William,  of  Bridge  road,  Lambeth,  coach  maker.  [Burgoyne  and  Fidder, 

Duke  street,  Grosvennr  square.     Jan.  21. 
Thomas  Charlotte,  of  New  Bond  street,  milliner.     [E/es,  Chapel  strc",  Bedfont 

ro«.     J«n.  21. 
Towne^end  John,  of  Stones  End,  South waik,  wine  merchant.     [Teasdale,    B..* 

shopsgare  str«:er.     Jan.  2^^ 
Trussan  Margaret,  late  ot  Friston,  Suffolk,  dealer.     [Rabett,  Carlton,  Suffolk. 

Jan.  zS. 
Tiylor  Edward,  of  Blackburn,  Lancashire,  linen  draper.     [Dewhurst,  BlaKkburo. 

Feb,  4. 
T  Icrjohn,  of  Monntsorrell,  Lricestcrshlre,  mtlle.-.   [Bond,  Leicester;  and  BlciJ- 

d^le  ai.d  Alexander,  New  Inn,.  London.      F-b.  7. 
Tree   Samuel,  of  Portsmouth,    vtcijjilrr.       [Hector,    Portsca;     and    Willshecn, 

Cray's  Inn  ^qua.e,  London.     Feb.  tS. 
Tcwesland  Samuel,   of  Paradise*  ow,   Chelsea,   Middlesex,  recti&er.     [Phlllifs, 

'Wandsworth.      Feb.   18. 
Thackrr  Char'.^s,  jun.  ot  Caiston,  near  Gr.'ir  Y«rmcuth,  seedsman.     ^\.  T-ylo.', 

jun.  Norwich. ;  aud  Li.'ne,  GofasmiUi't  Hiti,  Liujou.     Feb.  j8. 


Sanicrupts. 

t/pcot  John  Rudge,  of  BMmioster,  Somerset,  grocer.    [H«II  tnd  Jarmant  Brii' 

tol;  and  Tarrant  and  Moule,  Chaaccrj  line,  London.    Jan.  si. 
Vince  Elsdoo  Anthony, of  Grinstead,  Enei,  merchant,     [budcll,  Colchester;  and 

Evans,  Thaivet  Inn,  London.     Jan.  24. 
"White  James,  of  Newnham,  Gloucester,  patten-ring  maker.   [Hallen,  Kiddermio- 

ster,  Worcestershire ;  and  Bigg,  Hatton  Garden*  London.     Jan.  3. 
Webster  William,  of  Fore  sueet,  linen  draper.  .  [Fisher,  Bread  strvet,  Cbeapside. 

yan.  14. 
Widows  Jaraea,    of  Manchester,  calenderer.      fKeartlej  and  Cardwell,  Man* 

Chester  ;  and  Ellis,  Cursitor  street,  Loudon.     Jan.  17. 
Whiteley  Alice,  of  Haropson  Mills,  nearBuryt  Lancaster,  woollen  dyer.    [Duck- 

worth  and  Chippendall,  Manchester.-    Jan.  17. 
Winterburn  Thomas,    of  Whixley,  York,  shopkeeper.     [Russell   and   Bourne, 

York  i  and  Cardale,  Hailward,  and  Speare,  Gray's  Inn.   Jan.  94. 
Xl'allis  John*  of  Great  Queen  street,  Lincoln's  inn  fields,  druggisL     [Ayrtoo, 

Field  court,  Gray's  Inn.     Feb.  7. 
Walker  Samuel,  of  Manchester,  cotton  manufacturer.     [Partington,  Manchester  ; 

and  Hurd,  King's  Bench  Walk,  Temple,  London.     Feb.  s  a. 
Williams  James,  of  Haverfordwest,  Pembrokeshire,  shopkeeper.    [Moiigln,  Bris- 
tol 
Wheeler  John,  of  Wednesburr,  Stafford,  iron  master.     [Goaplaod,  Shrewsbury  ; 

and  Rosser,  Kirby  street,  Hatton  Garden,  London.     Feb.  at . 
Ward  Daniel,  and  Robert  and  Daniel  Ward,  Bishopsgate  street,  taylort.     [Willett 

and  Annrsley,  Finsbury  sifuare.     Feb.  1 1. 
Willmot  William,  of  High  street.  Borough,  sUtioner.     [Swain  and  Stevens,  Old 

Jewry,  London.    Feb.  ii, 
Willis  Thomas,  of  Bath,  carpenter.    [Taylor,  Bath  3  and  Peanoo,  Pump  cawt» 

Temple,  London.     Feb.  14. 
Wright  William,  of  Broadway,  Westminster,  victualler. 
Walton  William,  of  Wribbenhall,   Kidderminster,  Worcester,  innkeeper.     [H«I« 

ten,  Kidderminster;  and  Bigg,  Hatton  Garden,  L3ndon.    Jan.  18. 
Weeley  I  Weeleigh,  2sset,  dealer  and  chapman.     [Sucton  and  E'jge,  Colchester; 

and  Wharton  and  Dyke,  Lamb's  building*.  Temple,  London.    Jan.  18. 
Walters,  Tnomas,  of  St.  Paul's,  Shadwell,  biscuit  baker.     [Walter  and  Unwin, 

Shadwell. 
Wilkinson  John,  the  younger,  of  Lower  Grosvenor  place,  Hanover  square,  dealer 

and  chapman.    [Watkinsaud  Cooper,  Lincoln's  inn  New  square.    Jan.  31. 
Williamson  Joha,  of  Liverpool,  cheesemonger.    [Koyle,   Chester.     Jan.  31. 
Wild  Christopher,    of  Manchester,  victualler.    [Whetherall,   Manchester ;  and 

Shepherd  and  Adlington,  Gray's  Inn,  London.     Feb.  4. 
Wood  Robert,  and  George  Payne,  of  Liverpool,  wholesale  grocers.    [Lace  and 

Husall,  JLiverpool ;  and  Atkinson,  Chancery  lane,  London.     Feb.  4. 
Wright  John,  of  Southampton,  grocer.     [Mincbinand  Compigne,   Gosport;  and 

Tarrant  and  Moule,  Chancery  lane,  London.     Feb.  4. 
Weeden  Joseph,  of  Oxford  street,  oilman.     [Teasdale,  Bishopsgate  street  within. 

Feb,  4. 
Wood  Robert,  of  Doncaster,  ironmonger.     [Blandford  aai  Sweet,  Inner  Temple, 

London;  and  Stevens, Bristol.     Feb.  I4 
Young  John,  of  Long  acre,  coach  maker.   [Ward,  Dennstt,  and  Greaves,  Eenrietta 

street,  Covent  garden.    Jan  18. 
Young  James,  of  Southampton,  linen  draper.     [KicholU  and  Nettleship,  Queen 

street,  Cheapside,  London.  Jan.  31. 
Yarwood   Richard,  of  Stockport,  Cheshire,  spade  maker.     [Ltngai^  and  Dale, 

Stockport;  and  Joseph  Edge,  loner  Temple,  LoAion.     Feb.  si. 


%*  In  e§mplianc€  wilh  the  request  of  ieveral  c§rrespandemtt,  wt  have  dettr- 
mined  to  imert  the  list  r.f  Rankrupts.  We  shall  therefore  give  a  list  for  fica  moiuh* 
in  taeh  of  the  iwo  following  numbeiSt  and  then  proceed  with  them  monthly. 
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Article  IV. — A  Compendiam  of  the  Law  op  Evidekce.  By 
Thomas  Peake,  Esq.  of  Lincoln^a  J/i»,  Barrister  at  La^-. 
Second  Edition,  v:i*h  considirable  Additions, — Brcokc  and  Clarke, 
Bell'Tfardy  Temple  Bar.  1804.  8vo.  pp,  ig^.^fVith  an  Appen- 
diXf  pp.  xlv. 

TTH  E  Law,  or,  as  we  may  speak  with  almost  equal  propriety, 
-*•  the  RuUs  of  Evidence,  whether  in  a  practical  or  a  merely 
theoretical  view,  may  be  considered  as  a  most  important 
branch  of  the  study  of  an  English  lawyer;  and  accordingly, 
though  we  have  not,  perhaps,  so  many  writers  upon  the 
various  divisions  of  the  subject  as  are  to  be  found  amongst 
the  Jurists  of  those  nations  in  which  the  Roman  or  civil  law 
obtains  in  its  full  force,  we  have  had  more  than  one  sepa- 
rate digest  of  it;  independently  of  those  contained  in  the 
systematic  abridgments  of  a  more  general  and  comprehen- 
sive nature.  Of  these,  the  principal  are,  Triatsper  Pais, 
the  Theory  of  Evidence,  since  incorporated  into  the  Intro^ 
fluciion  to  the  Law  of' Nisi  Prias,  and  the  Law  of  Evidence, 
bjf  Lord  Chief  Baron  Gilbert,  The  latter  work,  like  all 
those  which  came  from  the  same  hand,  has  been  long  es- 
teemed as  a  comprehensive  and  able  survey  of  an  extensive 
subject ;  but  unfortunately,  being  a  posthumous  publica- 
tion, at  the  same  time  that  it  proves  the  ability,  the  indefa- 
tigable industry,  and  the  enlarged  views  ot  its  author; 
which  grasped,  with  a  gigantic  energy,  at  the  whole  sys* 
tern  of  English  law,  in  all  its  complication  and  variety,  it 
leaves  us  to  regret  that  he  who  could  conceive,  and  in  so 
great  a  degree  execute,  so  noble  a  plan,  was  not  permitted 
m  any  one  instance,  among  various  attempts,  to  complete 
the  superstructures,  of  which  he  had  laid  the  foundations; 
but  was  compelled  to  leave  it  finally  to  posthumous  editors, 
to  be  the  finishing  architects  of  his  iamc.     These  ruleti 
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though  originally  founded  on  immutable  principles^  gir^ 
rise  to  various  ilJastrations  and  distinctions  which  occur  in 
the  practice  of  every  day ;  and  however  comprehensive  the 
work  of  the  Chief  Baron  may  be,  it  is  become  daily  less 
suited  for  the  use  of  the  practical  lawyer,  who  requires  a 
eompendious  but  correct  nuiittta/ to  consult  on  every  occa- 
sion of  difficulty,  in  the  hurry  of  Nisi  Prius  business ;  where 
questions  occur  unexpectedly,  and  require  a  speedy  de- 
cision* For  this  purpose  the  Theory  of  Evidence  was  com  - 
piled,  and  afterwards  incorporated  into  the  Introduction  to 
the  Law  of  NUi  Prius ;  a  work  which,  however  eminently 
useful  formerly,  and  still  deserving  great  commendation 
for  the  accuracy  and  brevity  with  which  the  substance  of 
the  law  on-  so  many  subjects  is  laid  down,  has  been  left 
nearly  in  the  same  state  as  it  was  originally  published ; 
whilst  almost  every  work  of  equal  celebrity  has  been  loaded 
with  additions, .  notes,  marginal  references,  and  indexes, 
in  all  the  spirit  of  labourions  erudition  which  characterizes 
the  most  exuberant  commentator  of  Leipsic  or  of  Xty- 
den. 

It  is  to  be  regretted,  therefore,  that  this  book,  from 
which  most  students  derive  their  first  knowledge  of  the 
points  of  law  immediately  relating  to  Nisi  Fritis  practice, 
has  scarcely  received  the  addition  of  a  single  note  of  re- 
ference, in  the  course  of  the  many  years,  since  it  was  first 
re-edited  by  the  judicious  but  sparing  hand  of  the  late  Mr- 
Justice  Buller. 

Mr.  Peake  has  endeavoured  to  supply  our  wants,  in  part, 
hy  a  treatise,  which,  if  it  be  not  strictly  modelled  after 
has  at  least  taken  its  g^rm  from,  the  chapter  upon  Evidence 
in  that.  work.  In  our  opinion,  it  does  indeed  fully  supply 
the  deficiency ;  and  we  are  happy  to  find  that  he  has  been 
gratified  by  a  speedy  sale  of  a  first  edition,  which  might 
well  have  been  anticipated  from  its  general  utility.  Wa 
have  taken  this  notice  of  preceding  writers  on  the  subject, 
in  order  to  stimulate  the  Author  in  his  proposed  work  upon 
the  Evidence  on  particular  Issues;  which  in  tiis  pr,eface  to 
the  present  edition,  he  announces  his  intention  of  publish- 
ing, at  the  suggestion  of  some  of  his  friends.  What  is 
the  precise  nature  of  his  plan,  he  has  given  us  no  means 
to  coniecture;  but  if  it  comprehends  the  whole  range  of 
Nisi  Prius  Law,  we  are  conviuced  that  Mr.  Peake  wiirhuve 
DO  occasion  to  regret  that  he  has  followed  this  advice. 

We  shall  now  proceed  to  examine  the  work  before  us ; 
which  iretiis  of  tvmence  under  the  following  arrangement: 

I.  Of  the  eeneral  cules*  of  evidence. — li.  Of  written  evi- 
dence.     1.  Kecordt^    £.  Public  writings  not  of  record. 
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S.  Of  Uie  inspection  of  public  writings ;  4.  Private  writ- 
ings; 5.  Of  evidence  in  explanation  of  written  instruments. 
III.  Of  parol  evidence. — 1.  Of  persons  incompetent  to  give 
evidence  by  reason  of  the  imbecillity  of  their  understand- 
ings ;  Q.  Of  persons  incompetent  by  reason  of  the  infamy  of 
their  characters ;  3.  Of  persons  incompetent  by  reason  of 
their  interest;  digest  ot  cases^  as  to  the  interest  of  wit- 
nesses ;  4.  Of  persons  incompetent  by  reason  of  the  relation 
they  stand  in  to  the  parties ;  5.  Of  persons  privileged  from 
examination  ;  6.  Of  the  examination  of  witnesses ;  7.  Of 
procuring  tl^e  attendance  of  witnesses^  &c. 

Akpbndix. — N*.  1.  Case  of  the  King  against  Ens  well ; 
2.  Case  of  Beut  v.  Baker ;  3.  Cases  of  Abrahams  v.  Bunn, 
and  Smith  v.  Prager;  4«  MS.  cases  cited  in  this  work. 

In  the  preface  to  the  first  edition  the  Author  says^ 
''  Though  of  small  size^  this  work  has  been  attended  with  a 
considerable  labour ;  reference  has  been  had  to  all  the  cases 
cited,  and  no  reliance  placed  on  Digests,  Abridgments,  or 
former  Treatises  on  the  subject.'*  It  this  laudable  course  of 
industry  has  been  strictly  pursued,  of  which  we  find  no  rea- 
son to  doubt,  the  Author  has  well  entitled  himself  to  the  ap- 
probation of  his  readers,;  and  given  an  example  which  we 
wish  may  be  followed  by  all  future  compilers  of  Digests, 
Abridgments,  Treatises,  Institutes,  and  Elements  of  law;  un- 
der whatever  title  they  may  be  ushered  forth  to  the  world. 
It  is  neither  to  be  expected  nor  to  be  desired  that  in  a  legal 
treatise,  originality,  except  in  the  mere  form  of  enunciat- 
ing positions  and  arranging  the  materials,  can  be  laid  claim 
to  by  the  compiler.  It  is  his  business  to  detail  the  parts  of 
the  system  as  they  have  subsisted  for  ases,  or  are  newly 
established  by  authority,  not  to  increase  it  by  novelties  of 
his  own  creation  ;  to  record,  and  not  to  invent;  to  observe, 
to  explain,  and  to  elucidate ;  not  to  alter  what  is  settled, 
to  repair  what  is  bad,  or  supply  what  is  defective;  but  when 
he  observes,  let  him  look  with  his  own  eyes ;  when  he  pro- 
fesses to  explain  A  let  it  be  with  the  assistance,  not  merely 
throueh  the  iutervcntion  and  agency  of  others;  and  when 
he  suffers  us  to  be  guided  by  their  lights,  let  him  first  exa- 
mine well,  for  his  own  part,  whether  they  be  false  or  true. 
If  these  rules  were  attended  to  in  all  cases,  we  should  have 
fewer  books,  perhaps,  t>ecause  they  would  cost  the  writers 
more  labour ;  but  we  should  no  longer  see  Ccfmyns,  Bacon, 
and  Finer,  hashed  up  without  discrimination,  though  not 
without  disguise^  in  so  many  various  dishes.  On  the  contrary^ 

Co«3 


go  Account  and  Analysis  •f 

we  should  faave  what  is  valuable  in  tbem^  and  it  is  no 
small  stock,  for  the  literary  cooks  of  modern  days,  ex- 
tracted with  skill,  after  it  had  been  picked  and  examined 
with  accuracy ;  and>  instead  of  ihe  errors  of  the  old  abridg- 
ments, like  an  hereditary  disease,  entailed  from  generation 
to  veneration,  vitiating  all  their  followers,  we  should  be- 
hold each  of  the  new  progeny  in  succession  growing 
more  pure,  as  he  was  more  remote  in  his  descent,  and 
become  wholly  purged  and  defecated  in  the  course  of  time 
by  the  repeated  corrections  of  well  directed  skill.  Could 
we  impose  laws  on  the  republic  of  letters,  we  should  require 
that  this  profession  of  the  Author  should  be  subscribed  by 
every  future  compiler,  and  stand  in  the  front  of  his  book, 
like  the  imprimatur  of  the  licencers  of  old,  as  a  passport  to 
the  press;  or  that  each  should  own,  submissively,  what  he 
has  taken  from  others,  and  consent  to  have  every  borrowed 
phime  branded  with  a  mark,  to  denote  the  wing  from  which 
it  \^  immediately  phioked,  in  order  that  we  may  trace  it  in 
every  hand  through  which  it  has  passed. 

In  noticing  the  additions  v.  hicn  have  been  made  in  this 
edition,  Mr.  Peakc  particularly  distinguishes  some  observa- 
tions on  the  question^  how  far  verdicts  in  criminal  cases  can 
be. evidence  in  civil  actions;  and  modestly  adds, 

'*  These  observation?  were  committed  to  paper  before  the  publi- 
cation of  the  first  edition;  but  thinking  that  Mr. £a«^  might,  in 
his  promised  work  on  the  Crown  Law,  have  thrown  some  light  on 
the  subject,  and  feeling  the  difficulty  of  it,  I  then  purposely  omitted 
them.  That  gentleroan,  however,  having  (p.  <;94)  but  slightly 
glanced  at  this  point,  without  professing  to  enter  into  it,  I  have 
now  ventured  to  publish  my  own  observations*  They  are  merely 
such,  and  1  wo  did  caution  my  younger  readers  against  giving  any 
weight  to  them,  further  than  they  are  supported  by  reason  and  au- 
thority. The  subject  is,  perhaps,  the  most  important  of  any  in 
the  jurisprudence  of  the  country ;  as  upon  the  effect  of  these  judg* 
ments  may,  in  a  great  measure,  depend  the  administration  of  its 
criminal  justice;  and  the  diversity  of  opinion  which  seems  to  have 
been  entertained  on  this  point  by  the  greatest  names  in  the  profes- 
sion, will,  I  hope,  be  an  apology  for  me,  in  case  the  conclusion  I 
have  endeavoured  to  draw  should  appear  to  be  erroneous.  Whether 
it  should  (according  to  the  doctrine  which  seems  to  have  been  held 
by  Lord  Hard^kke)  be  decided  that  such  judgments  are  in  no  case 
admimble  as  evidence  in  a  civil  action ;  or,  agreeably  to  the  opini- 
ons alluded  to  by  Lord  C.  B,  Gilbtrty  be  held  that  they  are  inad- 
miMihle  vhere  the  party  in  the  civil  suit  was  examined  in  the  criminal 
prosecution  J  the  same  consequence  will,  1  conceive,  equally  follow, 
viz.  that  the  party  injured  may  be  a  witness  on  the  indictment.  Bui 
if,  Hs  others  have  thought,  the  direct  determination  of  a  fact  in  a 
criminal  prosecution  is  in  all  cases  evidence  of  that  fact,  for  allpa-" 
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#(mf,  whether  examined  on  the  indictment  or  not,  the  party  injured 
will  certainly,  in  many  instances,  have  that  direct  interest  which 
disqualifies  him  from  giving  evidence." 

The  following  extract,  on  a  subject  which  has  latel}-  ex- 
cited much  discussion  in  the  legal  world,  and  which  we  no- 
ticed  slightly  in  our  review  of  iilx.PotVs  Compatdioits  Law 
Dictionary,  in  our  last  Number,  we  doubt  not  will  be  as  ac- 
ceptable to  our  readers  as  it  is  creditable  to  the  abilities  of 
the  author. 

"  The  practice  of  asking  a  witness,  either  on  the  roirc  dire,  or 
on  cross-exam! nation,  any  question,  except  such  as  might  tend  to 
make  him  accuse  himself  of  a  crime  of  which  he  had  not  been  con- 
victed, and  thereby  expcic  himself  to  prosecution;  had  so  long  con- 
tinued without  objection,  that  no  one  at  the  bar  thought  of  ques- 
tioning the  legality  of  it«  But  some  of  the  Judges,  struck  perhaps 
with  the  injury  which  may,  in  some  few  instances,  have  been  done 
to  the  feelings  of  an  honourable  and  virtuous  mind,  and  relying  on 
the  dicta  of  some  of  their  predecessors,  have  lately  thought  that 
neither  convenience  nor  authority  justify  this  mode  of  examina- 
tion ;  and  have  therefore  laid  it  down  as  a  rule,  that  a  witness  shall 
not  be  rendei'ed  infamous^  or  even  disgraced  by  his  own  examination, 
as  to  facts  not  connected  with  the  cause  in  which  he  is  examined. 
The  highest  and  most  enlightened  characters  in  the  profession  are, 
at  present,  much  divided  on  this  point ;  and  as  the  question  may 
still  be  considered  as  undetermined,  it  would  be  unbecoming,  in  a 
work  of  this  nature,  to  do  more  than  shortly  to  state  the  arguments 
which  have  been,  or  may  be  used  on  fhe  one  side  and  the  other,  and 
also  such  authorities  as  I  have  been  able  to  find  on  the  subject. 

*'  Those  who  contend  for  such  a  mode  of  examination,  assert, 
that  if  it  is  not  to  prevail  to  the  fullest  extent,  the  whole  benefit  of 
'civa  voce  evidence,  and  trial  by  jury,  will  be  lost  and  at  an  end :  that 
the  office  of  a  jury  is  not  to  find  facts  merely  because  they  are  sworn 
to  by  witnesses,  but  to  weigh  and  estimate  the  credit  which  is  due 
to  persons  standing  in  that  situation:  that,  to  enable  them  to  do 
this,  it  is  necessary  for  them  to  know  something  about  the  life  and 
(fharacter  of  the  pei-son  testifying ;  and  that  such  was  the  aiKient 
policy  of  the  law,  appears  from  the  circumstance  of  the  jury  being 
always  summoned  de  Ticineto,  from  the  neighbourhood  of  the  place 
where  the  cause  of  action  arose :  *^  Living  in  the  neighbourhood, 
"  they  were  properly  the  very  country  or  pais  to  which  both  par- 
*'  ties  had  appealed,  and  were  supposed  to  know  beforehand  the 
'^  character  of  the  parties  and  their  witnesses,  und  therefore  the 
*'  better  knew  what  credit  to  give  to  the  facts  alleged  in  evidence.'' 
Whereas  now,  the  jury  being  summoned  from  the  country  at  large, 
the  witnesses  are,  in  genera),  entirely  unknown  to  them»  and  the 
party  against  whom  they  appear,  having  no  notice  of  the  witnesses 
who  are  to  be  called  against  him,  has  no  other  mode  of  enabling 
the  jur^*  to  determine  what  credit  is  due  to  them,  than  by  an  ea« 
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quiry  of  themselves,  who  they  are,  anJ  how  they  have  passed  their 
lives.  That  no  injury  eitber  to  the  witness  or  the  cause  of  justice 
can  result  from  this  enquiry,  for  no  honest  man  will  refuse  to  give 
an  account  of  himself;  and  if  insinuations,  which  arc  unfounded, 
arc  thrown  out,  he  has  the  opportunity  of  denying  the  truih  of 
them;  which  denial,  if  made  in  the  unequivocal  and  decided  man- 
ner which  conscious  innocence  will  always  dictate,  will,  instead  of 
prejudicing  the  character  of  the  witness,  throw  all  the  odium  in- 
tended to  be  cast  on  him  by  the  charge,  on  the  person  who  had  the 
wickedness  to  suggest  it.  liVhereas,  if  it  be  true,  that  the  witness  is 
of  a  cast  and  character  which  docs  not  entitle  him  to  full  credit,  he 
ought  not  to  pass  as  a  man  of  unblemished  reputation. 

On  the  other  hand  it  is  said,  that  a  person  who  comes  into  a 
court  of  justice  to  testify  in  a  particular  cause,  is  not  supposed  to 
be  prepared  to  answer  for  all  the  transactions  of  his  life ;  that  one 
slight  deviation  from  the  path  of  virtue  ought  not  so  to  blast  the 
character  of  a  man  as  to  be  for  ever  the  subject  of  reproach  to 
him ;  and  that  when  l^e  comes  into  court,  not  as  a  volunteer,  but 
under  the  compulsory  process  of  the  law,  he  ought  not  to  be, 
placed  in  such  a  situation  as  to  be  obliged  either  to  confess,  and 
revive  the  memory  of  a  disgrace  which  had  long  since  been  for* 
gotten,  and  which  his  subsequent  good  conduct  had  wiped  away, 
or  el.>c  to  be  tempted  to  commit  perjury  for  the  protection  of  that 
character  which  his  amended  course  of  life  had  procured  him. 
1  hat  if  he  is  wholly  incompetent,  by  reason  of  the  commission  of 
a  crime  of  which  he  has  been  legally  convicted,  the  record  of  bis 
conviction,  which  contains  the  particulars  of  his  infamy,  is  the  only 
evidence  to  repel  his  testimony.  That  if  he  is  not  worthy  of  credit, 
on  account  of  his  general  bad  character,  the  law  has,  in  that  case 
also,  pointed  out  the  means  of  counteracting!  the  effect  of  his  evi- 
dence  by  the  testimony  of  others  as  to  that  character.  That  even 
in  this  case  particular  circumstances  are  not  to  be  enquired  into, 
much  less  ought  he  himself  to  be  questioned  as  to  those  facts  which 
others  cannot  be  permitted  to  prove.  That  though  in  some  in- 
stances the  party  may  be  surprised  by  finding  a  witness  in  the  box, 
of  whom  he  has  no  previous  knowledge,  yet  this  so  rarely  happens, 
that  it  is  infinitely  less  mischievous  to  submit  to  the  inconvenience 
whi(Ji  a  person  so  circumstanced  might  experience,  than  to  establish, 
in  every  case,  a  course  of  practice  so  highly  injurious  to  the  feel- 
ings of  every  man  appearing  as  a  witness.  But  that  even  here,  the 
party  is  not  without  remedy  :  if  he  makes  it  appear  to  the  satisfac- 
tion of  the  court  that  he  was  surprized  by  the  appearance  of  a 
stranger;  that  such  stranger  is  a  man  of  infamous  cliaracter,  or 
that  the  evidence  which  he  has  given  is  untrue,  and  can  be  contra- 
dicted by  other  witnesses ;  the  court,  exercising  a  sound  and  equi- 
table discretion,  may  send  the  cause  back  to  be  reconsidered  by  an- 
other jury. 

"  Unfortunately,  no  direct  authorities  are  to  be  found  either  one 
way  or  other.  Loose  dicta,  or  equivocal  expressions,  are  all  that 
occur  to  direct  our  judgment,  and  though  there  are  some  casos 
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which  seem  to  bear  a  strong  analogy,  yet  it  must  be  recollected,  that 
the  argument  thence  arising  is  counteracted  by  what  is  admitted  to 
have  been  the  established  and  invariable  practice  for  a  considerable 
space  of  time. 

*'  Lord  Cokcy  speaking  of  challenges  to  jurors,  says:  **  If  the 
'*  cause  of  challenge  touch  the  dishonourer  discredit  of  a  juror,  he 
^*  shall  not  be  examined  upon  his  oath  ;  but  in  other  case:i  he  shall 
*'  be  examined  upon  his  oath  to  inform  the  triers."  As  far  as  the 
case  of  a  juryman  is  analogous  to  that  of  a  witness,  this  is  certainly 
an  authority  in  favour  of  those  who  maintain  that  such  an  exaraina* 
tion  is  illegal ;  but  it  must  be  observed,  that  the  same  necessity  does 
not  exist  in  the  case  of  a  juror  as  does  in  that  of  a  witness.  The 
panncl  is  made  out  and  known  to  the  parties  long  before  the  trial ; 
they  have  an  opportunity  of  inquiring  as  to  the  characters  and  course 
of  life  of  the  persons  named  in  it;  and,  if  they  find  any  thing 
vrhich  destroys  the  competency  of  a  juror,  they  may  be  prepared  to 
prove  it*  His  character ^  in  respect  of  matters  which  would  not  ex- 
clude him  from  sitting  in  judgment  on  a  cause,  and  which  forms  so 
essential  an  inquiry  when  estimating  the  credit  due  to  a  witness,  can 
never  be  the  subject  of  inquiry ;  nor  is  at  all  necessary  for  the  purposes 
of  justice  that  any  such  inquiry  should  take  place ;  for  if  either  party 
dislikes  him,  he  may  object  to  him  without  assigning  any  reason 
whatever ;  and  may  extend  this  peremptory  challenge  to  such  a 
number  of  jurors  as  is  sufficient  to  remove  the  fears  of  the  most 
cautious  and  timid.  The  case  of  a  juror,  therefore,  differs  mate* 
rially  from  that  of  a  witness,  and  as  far  as  the  credit  due  to  the  latter 
forms  any  part  of  the  consideration  of  the  jury^  bears  no  analog 
whatever. 

But  the  case  which  has  been  principally  relied  on,  on  some  late  oc* 
casions,  is  that  of  Peter  Cooke,  who  being  indicted  for  treason,  in  or- 
der to  found  a  challenge  for  cause,  asked  a  juryman,  whether  he 
had  not  said  he  believed  him  guilty  ;  when  the  whole  court  deter- 
mined, that  the  juryman  was  not  obliged  to  answer  the  question. 

"  Lend  C.  J.  Trebjf  said,  "  You  may  ask  upon  the  voire  dire, 
**  whether  he  have  an  interest  in  the  cause;  nor  shall  we  deny  yoa 
'*  liberty  to  ask,  whether  he  be  fitly  qualified,  according  to  la\^ 
*'  by  having  a  freehold  of  sufficient  value ;  but  that  you  may  iisk  a 
**  juror,  OP  witncsSy  every  question  that  will  not  make  him  crimi* 
**  nous  that's  too  large.  M  en  have  been  asked,  whether  they  have  been 
*''  convicted  and  pardoned  for  felony,  or  whether  they  have  been 
**  whipped  for  petty  larceny  ;  but  they  have  not  been  obUged  to  an- 
^*  swer;  for,  though  their  answer  in  the  affirmative  will  not  make 
*'  them  criminal,  nor  subject  to  punishment,  yet,  they  are  mat- 
"  tors  of  infamy;  and  if  it  be  an  infamous  thing,  that  is  enough  to 
**  preserve  a  man  from  being  bound  to  answer.  A  panloned  man 
^'  is  not  guilty ;  his  crime  is  puri^cd ;  but  merely  for  the  reproach 
*<  of  it,  it  shall  not  be  put  upon  him  to  answer  a  question,  whereon 
**  he  \vill  be  foiced  to  forswear  or  disgrace  him.  So  persons  have 
•*  been  excused  from  answering,  whether  they  have  been  committed 
'*  toBiidcwoUas  pilferers  or  vagrants,  or  to  Newgate  for  clipping 
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•*  or.coiningy  &c.  Yet  to  be  suspected .  is  only  a  misfortune  and 
•*  shame,  no  crime.  The  like  has  been  observed  in  other  cases 
'*  of  odious  .and  infamous  matters,  which  are  not  crimes  indict- 
"  able." 

Mr.  /.  Powell  clearly  considered  this  as  tending  to  charge  the 
juror  with  a  crime,  for  after  saying  it  might  have  been  asked  in  a 
civil  cause,  because  he  might  have  been  a  referee,  he  added,  ^*  But 
**  if  you  make  it  criminal  it  cannot  be  asked,  because  a  man  is 
'*  not  bound  to  accuse  himself/'  Mr,  Baron  Powis  adopted  the 
same  line  of  argument  as  the  Chief  Justice,  saying,  that  though  it 
did  not  make  bim  infamous  in  the  eye  of  the  law,  '*  yet  that  it  was 
*'  a  shameful  thing  for  a  man  to  give  his  judgment  before  he  had 
**  heard  the  evidence,  and  therefore  that  the  prisoner  ought  not  to 
*'  ask  him,  to  make  him  accuse  himself,  if  it  be  opprobrious  mat- 
**  ter  upon  him."  But  it  is  observable,  that  he  said  nothing  in  re- 
spect of  such  questions  being  put  to  SLtvitness, 

**  As  a  decision,  therefore,  this  case  extends  no  further  than  what 
was  before  said  by  Lord  Coke,  The  application  of  the  doctrine  to 
witnesses  depends  entirely  upon  the  dictum  of  Lord  Chief  Justice 
Treby^  who  mentions  no  particular  instance  in  which  it  had  been  so 
applied.  It  is,  nevertheless,  the  opinion  of  a  great  judge,  and  as 
such  not  to  be  lightly  or  irreverently  treated. 

^  The  last  authority  which  I  find  in  the  books  is  what  U  said  by 
Ijord  Hardwickcy  presiding  as  Lord  High  Steward,  on  the  trial  of 
Lord  Lovat^  where  Lord  Talifot  proposing  to  ask  a  question  of  one 
of  the  witnesses  before  he  was  sworn,  Lord  Hardwioke  said :  **  The 
ordinary  method  of  proceeding  in  these  cases  is,  that  when  a  wit- 
ness is  produced,  he  is  to  be  sworn  in  chief,  unless  there  be  some 
objection  to  his  competency ;  and  then  he  is  to  be  swoni  upon  a 
xoire  dire.  After  he  is  sworn  in  chief,  the  party  who  produces  him 
asks  him  such  quebtions  as  he  thinks  proper.  After  which  the  other 
party  is  at  liberty  to  cross-examine  hira,  either  to  the  matter  of  fact 
concerning  which  he  has  been  examined,  or  any  other  matter  what* 
soever^  to  impeach  his  credit  or  weaken  his  testimony;  provided  the 
questions  that  are  asked  are  such  as  the  law  allows." 

It  is  observable,  that  Lord  Hardwtcke  makes  no  distinction  as  to 
the  nature  of  the  incompetency  which  may  be  inquired  into  on  the 
Toire  dire;  but  the  qualification  which  is  added  by  him  as  to  ques- 
tions on  the  examination  in  chief,  has  thrown  a  degree  of  obscu- 
rity on  what  would  otherwise  have  been  very  clear.  It  should  seem, 
however,  that  his  lordship  could  only  have  in  contemplation,  when 
ke  made  that  qualification,  an  examination  as  to  Crimes  for  which 
the  witness  would  be  punishable ;  for  he  expressly  extends  the  power 
of  cross-examination  to  matters  concerning  which  he  had  been  exa- 
mined, or  any  other  matter  ivhatsoccer  which  should  tend  to  impeach 
kit  credit.  He  does  not  confine  it  to  the  explanation  of  what  he 
had  before  sworn,  or  to  the  introduction  of  new  matter  as  evidence 
in  the  cause ;  but  he  permits  the  party  to  enquire  of  the  witness 
hiihielf  into  matters  foreign  to  the  cause,  merely  for  the  purpose  of 
impeaching  his  credit,  or  in  other  words,  of  disgracing  him.     Ou 
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the  other  hand,  what  is  said  by  Lord  Chief  Justice  Treb^  is  de- 
cisive against  such  a  mode  of  examination ;  and  when  we  see  that 
-grcAi  authority  on  the  one  hand,  and  the  uniform  practice  of  the 
bar  for  a  series  of  years  countenanced,  as  it  seems  to  be,  by  the  opi- 
nion of  Lord  Hardwicke  on  the  other,  we  cannot  but  consider  this 
as  a  doubtful  point,  and  one  wliich  it  is  highly  important  should  be 
judicially  and  solemnly  decided/' 

The  statement  of  the  question^  the  review  of  the  authori* 
ties,  particularly  the  distinction  between  the  case  of  a  jury- 
man and  a  witness,  together  with  the  summary  of  the  argu- 
ments on  either  side,  which  we  have  here  selected,  is  neat, 
perspicuous,  just,  and  accurate,  and  thoug:b  concisely  deli- 
vered, is  complete  and  comprehensive.  J'hat  it  concludes 
without  a  direct  opinion  is  perhaps  to  be  attributed  only  to 
the  judicious  caution  of  the  Author,  who  considered,  that 

Erobably  while  he  wrote,  it  was  in  progress  to  be  decided 
y  the  ultimate  tribunal  of  appeal,  the  House  of  Lords. 
Whilst,  therefore.  *'  Grammatici  certant  et  adhuc  mbjudict 
lit  est ;''  it  would  be,  indeed,  indecorous  or  rash,  to  lay- 
down  that  as  a  rule  of  evidence,  deducible  from  modern 
practice,  which  mi^ht  in  u  few  weeks  be  overturned.  But 
as  the  proceedings  m  error  in  a  case  in  which  the  question 
was  fairly  raised  have  been  dropped,  and  the  practice  of 
cross-examination  has  continued  as  before,*  we  consider  the 
question  to  be  tacitly  decided  in  favour  of  a  free  enquiry  into 
the  character  of  tlie  witness  from  himself;  unless  so  far  as 
may  endanger  his  being  convicted  of  a  crime,  or  lead  to 
sucli  minute  discussion  of  particulars  extraneous  to  the 
cause,  as  would  impertinently  protract  the  trial  without  uti- 
lity to  the  parties ;  which  we  may  venture  to  predict  will 
never  happen  from  the  leaders  of  the  English  bar. 

Considered,  therefore,  as  a  theoretical  question,  rather  for 
the  sake  of  the  liberal  discussion  of  principles,  than  as  ques- 
tioning the  decisions  of  the  courts,  or  anticipating  their  pro- 
bable event,  we  cannot  help  expressing  our  satisfaction 
with  the  fate  of  it. 

We  consider  the  whole  theory  of  evidence  and  the  prac- 
tice of  examination  to  be  fixed,  except  in  ^  few  unessen- 


•  In  the  course  of  the  trial  of  Despard  and  others,  questions 
falling  within  this  rule  were  suffered  to  be  put  to  the  witnesses  for 
the  Crown,  without  any  interference  from  the  bench.  So  at  Guild- 
hall, in  a  case  of  bribery ;  one  Atkinson  was  asked  many  questions 
tending  to  discredit  himself.     He  had  stood  in  the  pillory  for  per* 
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tial  points,  on  a  basis  beyond  the  reach  of  mereW  positive 
laws.     Its  foundation  is  placed  in  the  nature  of  the  human 
understanding;  its  rules  are  those  first  principles  of  reason- 
in!^  which  determine  the  n<'itural  way  to  force  opinion  and 
belief  upon  the  judgment.     Settle  what  points  of  fact  make 
up  the  issue  to  be  found,  admit  that  viva  voce  testimony  is 
to  be  received ;  determine  the  essential  requisites  to  esta- 
blish the  validity  of  certain  instruments  and  public  docu- 
ments ;  and  then  nearly  all  the  English  Law  of  Evidence  will 
befound  rather  to  be  deducible  as  a  plain  consequence  of  na- 
tural reason^  than  as  a  matter  of  positive  institution.   Hence 
it  is  that   the  legislature  has  left  it  to  the  courts  to  lay 
down  theii  own  rules  upon  the  subject ;  which  therefore  de- 
rive their  authority  from  practice,— the  best  evidence  of 
their  propriety  and  foundation  in  the  nature  of  things, — 
and  suffer  chaAge  but  rarely,  as  new  light  breaks  in  upon 
the  mind,  or  as  a  new  institution  of  things  introduces  new 
requisites    in   proof.    Accordingly  we    find   that   the  most 
essential  or  most  remarkable  changes  in  the  rules  of  evi- 
dence,  or  the  management  of  viva  voct  testimony,   as  in 
the  instance  of  examining  witnesses  for  the  defendant  upon 
oath  in  criminal  cases,  which  was  indeed,  by  act  of  parlia- 
nient,*   have  followed  the  improvements  of  our  constitu- 
tion $  which  have  introduced  or  encouraged  liberality  in  the 
conducting  of  trials;  and,  in  the  Judges,  candour  and  fa- 
vour towards  the  subject.     Hence  also  it  is,  that  we   find 
f^rd  Mansfield  expressing  perfect  disregard  for  the  deci- 
sions of  some  Judges  in  former  times  upon  points  of  evi- 
dence.    Witness  the  memorable  saying — "  IVc  do  not  sit 
here  to  take  our  rules  of  evidence  from  Siderfin  and  Keble  ;* 
and  the  many  cases  which  he  himself  decided  solely  upon 
first  principles,  by  drawing  more  plainly  the  distinction  be- 
tween competency  and  credibility ,  enlarging  the  bounds  of 
one  and  narrowing  the  other^  in  opposition  to  direct  autho- 
rities.    If  therefore,  the  practice  of  the  better  part  of  the 
last  century  is  found  to  be  in  favour  of  the  more  enlarged 
rules  of  cross-examination,  we  cannot  help   thinking   that 
it  will  require  much  more  than  the  authority  of  Lord  Chief 
Justice  Trebxfy  delivered  in  an  obiter  opinion  upon  the  trial 
of  Veter  Cooky  for  lii^k  Treason,  and  altogether  not  re- 
markable for  its  liberality  towards  a  prisoner,  to  overturn 
a  practice  which  may  be  considered  at  the  latest,  if  we  ad- 
mit Mr.    Peahens  inference,    as   growing  up   under    Lord 


•  1  Annct  c.  p. 

t  Hs  was  concerned  witk  tht  unfortunate  Sir  John  Fenwidic. 
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Hardwidce,  and  couatenanced  equally  by  the  urbanity  and 
boDourable  feelings  of  a  Mansfitld,  and  the  plain^  religious, 
and  warm  morahty  of  a  Kmyon ;  neither  of  whom  were 
capable  of  enco.uraging  it^  beyond  what  justice  required,  to 
the  unnecessary  confusion  and  wanton  irritation  of  witnesses 
of  decent  character.*  We  are  convinced  therefore,  .that 
if  it  is  ever  finally  overturned,  it  will  not  be  upon  the 
weight  of  authorities,  but  upon  a  conviction  of  its  necessity, 
founded  upon  a  better  understanding  of  first  principles,  of 
the  convenience  of  trial,  arid  the  utility  ot  moderating 
cross-examination ;  and  Mis  derived  from  a  view  of  the  trial 
by  jury,  not  such  as  it  was  in  former  times  in  cases  of  high 
treason,  even  at  the  period  of  the  Revolutiorij  but  improved 
as  it  is  in  actual  practice  at  the  present  day. 

Whether  such  a  change  is  actually  requisite  is  a  ques* 
tion  upon  which  it  hardly  becomes  us  to  speak  with  equal 
confidence;  since  it  has  excited  doubts  amongst  high  legal 
authorities  of  the  present  day;  but  until  we  have  better 
means  of  judgment,  we  shall  continue  to  think,  for  our 
own  parts,  that  we  have  not  hitherto  been  treading  the 
paths  of  error  with  blind  guides  ;  considering  the  high  cha- 
racters of  those  who  have  filled  the  seats  oi  justice  for  the 
last  fifty  years :  and  valuing  as  we  do,  beyond  all  price,  the 
Englishman's  proud  privilege  of  a  free  Trial  by  Jury,  we 
ahould  be  sorry  to  see  it  stripped  of  those  aids  which  it  has 
hitherto  possessed  for  the  eliciting  of  truth,  the  sifting  and 
bolting,  as  it  were,  of  evidence,  and  putting  to  the  strictest 
and  most  certain  tests  the  real  credibility  of  witnesses. 

We  therefore  subscribe  to  all  the  arguments  which  Mr. 
Peake  has  so  clearly  stated  in  favour  of  free  examination, 
while  we  cannot  but  acknowledge,  to  a  certain  decree,  the 
inconvenience^  which  are  urged  on  the  other  side  of  the 


*  It  is  very  remarkable,  thai  in  i^ll  our  Digests  of  Evidencq, 
this  case,  and  the  principle  deduced  from  it,  arq  both  omitted.  Ft- 
ner  in  his  title  Evidence^  which  is  the  whole  of  the  ]  2th  volume,  (Y  2) 
Demeanor  of  the  Counsel  as  to  Witnesses,  states-  '''laexaminiag  a 
witness,  counsel  cannot  question  his  whole  life,  as  that  he  is  a 
•whore  master^  &c. ;  but  if  he  has  done  such  a  notorious  fact  which 
is  an  exception  against  hini«  they  then  may  except  against  him. 
March.  S3,  pi.  13^.  l^asch.  IJ.  Car.  Anon.*'  He  then  lays  down 
the  general  principle  thus:  ''One  shall  not  ask  a  witness  a  ques^ 
tion,  the  affirmative  answer  to  which  may  draw  him  into  a  crime.'' 
L,P.R  555. — Bacou^  Gilbert,  Comyns,  and  the  rest»  carry  the  ru Id 
no  further.  But  Finer ,  under  the  same  title  (M.  2 J  says,  "Of 
examining  a  witness  on  a  voire  dire,  or  as  to  his  character,  Vide 
Wood^slnst.  10.0. 
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qaestidn.    Whatever  may  be  the  feelings  of  bim  whose  cha* 
racter  stands  self-impeached  in  a  court  of  justice^  we  con- 
sider it  as  a  necessary  evil,  which  inui<t  be  endured  by  the 
individual  for  the  general  interests  of  public  justice,  and  for 
the  protection  of  the  lives  and  properties,  the  defence  of 
the    honour    and    character,   of   all    his    fellow-subjects* 
We  should  find  it  hard  indeed  to  distinguish  between  the 
real  injury  done  to  an  equivocal  character  by  self-confes- 
sion, and  that  disgrace  which  is  to  attach  upon  him  whoae 
credit  is  shaken  or  repudiated  by  the  testimony  of  others.— 
The  distinction,  if  uuy,  weighs  in  favour  ot  him,  who,  by 
acknowlHc^inc  his  own  fanUs,  gives  some  hope  of  amend- 
ment, some  shew  at  least  of  veracity.     But,  as  the  means 
of  abashing  and  confonv:  Jing  impudence,  of  breaking  throagk 
the  machinations  of*  design  and  artifice,  of  disconcerting  the 
varnished  talc  ot  fraud,  and  detecting  perjury,  free  cross-exa- 
mination is  an  instrument,  in  the  hands  of  a  skilful  advocate, 
of  whicn  he  caunol  be  deprived  without  taking  from  thelitieant 
parties  that  which  they  have  long  considered  as  one  of  their 
best  safeguardti  for  the  protection  of  their  innocence  and  the 
defence  of  their  rights.    To  examine,  to  weigh  well,  and 
finally  to  detenxiine,  the  different  degrees  of  crcdibiliiy,  ig 
the  peculiar  office,  the  indispensable  duty,  of  a  jury,  to 
whicn  the  knowledge  of  the  character  of  witnesses  is  neces* 
sary  and  essential ;  and  the  best,  at  least  the  readiest,  if  not  the 
only  true  means  of  knowing  that  character,  and  trying  the  cre- 
dibility of  the  witness,  isby  inquiry  ofhimself,  and  if  Uiat  fails, 
by  the  examination  of  others.     Cross-examination  as  to  cba^ 
racter  is  indeed  useful  and  necessary,  in  a  two-fold  view; 
first,  as  .the  means  of  disconcer^ng  the  witness  and  wresting 
the  truth  from  him ;  and  next,  as  it  affords  some  means  of 
judging  of  his  general  veracity.      In  admitting  character 
to    be    impeached    only  in   general    terms,  by    the  testi- 
mony of  others,  one  ot  these  objects  (and  certainly  not  the 
least  important)  is  entirely  lost.     We  hear  the  tale  of  the 
witness;  we  stippose  him  a  man  of  ordinary  veracity;  and 
it  slenls  imperceptibly  upon  our  belief:  and  it  is  not  till 
some  impression  is  made  upon  our  minds,  that  some  one  is 
called  up  to  say,  that,  from  his  character,  he  would  not 
believe  him  upon  his  oath.     He  determines  for  the  jury,  and 
all   the    previous    testimony  is  instantly  to  be  expunged 
from  the  memory.     But  absolute  incrtdihility ^  in  all  cases, 
can  be  attributed  to  no  man,  and  is  certainly  to  be  attached 
tp  no  Tcitncss  who  is  compettnt  Lo  be  received  at  all  in  a  court 
of  jusiice.     Incredibility,  perhaps,  in  strictness,  belongs  to 
things,  and  is  to  be  collected  from  their  moral  improbability, 
their  inconsistency  with  other  facts  ;and  as  it  affects  the 

I 
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muid  of  jaries^  it  results  from  the  deficiency  of  proof  arising 
from  the  doubtful  nature  of  the  circumstances,  and  the 
doubtful  and  bad  character  of  the  witness  by  whom  the^ 
are  supported.  Whether  a  man  is  to  be  believed  upon  his 
oath,  is  therefore  a  question  to  be  decided  solely  by  the  jury 
upon  the  particular  fact^  and  upon  considering  his  whole 
testimony  and  demeanour ;  but  the  question  generally  put 
to  witnesses  to  impeach  character,  supposes  rather  that  it  is 
an  incapacity  which  he  carries  with  him  in  all  circum- 
stances of  his  life,  to  be  affixed  to  a  man  by  dry  general  evi** 
dence,  depriving  him  of  all  credit  at  all  times,  and  which 
ought,  therefore,  like  absolute  incompetency,  whether  from 
interest  in  the  cause,  or  conviction  of  an  infamous  crime,  to 
be  an  objection  in  limine ;  or  else,  if  given  afterwards,  it 
implies  to  a  certain  degree,  taken  to  the  extent  of  its  literal 
meaning,  the  assuming  of  that  office  which  belongs  only  to 
the  jury,  and  determining  the  credit  to  be  given  to  him  in 
a  particular  case.  Cross-examination  as  to  character,  in- 
deed, seems  necessarily  to  imply  some  enquiry  into  particu- 
lar facts,  which  must  tend  to  disgrace  or  discredit  the  wit- 
ness ;  whilst,  if  that  is  to  be  done  by  the  loose  general  testi- 
mony of  otiiers  ^without  some  enquiry  into  particulars,  which 
it  would  be  certainly  very  inconvenient  to  make  except 
from  the  witness  himself,  we  cannot  help  feelmg  that 
an  injury  is  done  to  the  witness  by  permitting  conjec- 
ture to  range  through  the  whole  catalogue  of  crimes 
and  vices,  rather  than  suffer  the  true  sum  of  his  offence 
to  be  made  known.  And  were  this  in  all  cases  to  be 
adopted,  not  in  order  to  supply  the  want  of  confession  upon 
a  cross-examination,  but  as  the  sole  evidence  of  character, 
not  only  would  the  expence  of  trials  be  considerably  in- 
creased by  the  additional  number  of'  witnesses,  but  either 
the  effect  of  such  evidence  would  be  rendered  almost  puga- 
tory,  by  admitting  slight  evidence  in  general,  such  as  that 
tbe  witness  is  of  bad  character,  loose  behaviour,  and  to  be 
believed  with  great  caution  ;  which  would  at  last  have  little 
more  effect  upon  a  testimony  given  under  no  apprehension 
from  the  terrors  of  cross-examination,  than  those  excellent* 
ly  good  characters,  which  the  worst  thieves  find  means  to 
procure  at  tlie  foot  of  the  gallows ;  or,  if  a  strict  rule  were 
adopted,  few  would  be  found  with  courage  to  screw  up  their 
consciences  to  swear  a  man  wholly  unworthy  of  credit,  and 
many  a  notorious  rogue  would  obtain  full  credit  in  a  court 
of  Justice,  who  would  be  known  for  a  liar  by  all  his  neighbour- 
hood. Besides,  it  is  extremely  difficult  to  produce  testimony, 
either  to  general  character  or  particular  facts  of  infamouscon- 
duCty  and  most  difficult,  or  rather  impossible,  where  most 
pecessary ;  as  where  persons  wholly  unknown  are  produced  as 
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witnesses  to  a  transaction  in  which  they  had  really  no  concern, 
and  where  the  adverse  party  must  be  wholly  surprized  by 
their  testimony.  This  indeed^  it  isurged^may  in  civil  cases  be 
helped  by  a  new  trial,  but  the  difficulty  even  of  tracing 
every  low  miscreant  to  his  haunts  of  infamy,  the  additional 
expence  to  the  parties,  and  the  extreme  difficulty  of  de- 
ciding exactly  what  was  the  weight  of  the  other  testimony, 
or  indeed  how  much  the  mere  circumstance  of  character 
might  have  taken  from  the  credit  of  the  witness,  would 
render  this  a  very  precarious,  and  by  no  means  satisfactory 
remedy;  and  either  the  applications  for  new  trials  on  this 
ground  would  be  multiplied  beyond  all  calculation,  or  such 
strict  rules  must  be  adopted  as  would  probably  operate  to 
their  general  if  not  total  exclusion.  In  cases  of  felony, 
however,  even  this  remedy  fails,  since  it  is  a  thing  wholly 
unprecedented  to  apply  for  a  new  trial ;  and  where  the  life 
of  the  party  is  at  stake,  although  it  is  most  desirable  that 
he  should  Jiave  every  assistance  in  establishing  his  inno- 
cence, yet  to  admit  of  new  trials  would  be  almost  to  over- 
turn the  whole  system  of  justice. 

We  can  pursue  this  enquiry  no  farther  at  present.  In  the 
course  of  it  we  have  endeavoured  to  point  out  chiefly  the 
difficulties  which  occur  to  prevent  that  which  we  conceive 
to  be  an  unnecessary  and  impolitic  alteration  of  the  law  of 
evidence;  and  we  must  conclude  with  saying,  that  we  fear 
it  would  greatly  diminish  the  efficacy  of  trial  by  jury;  and 
if  it  did  not  wholly  destroy,  would  tend  considerably  to  les- 
sen the  true  distinction  which  ought  ever  to  subsist  between 
the  character  of  witnesses,  and  make  the  veidict  depend  not 
upon  their  weight  but  their  number?.  But  to  reduce  all 
witnesses  to  one  level  is  the  worstof  equality ;  and  as  incon- 
sistent with  the  real  nature  of  things,  with  the  ends  of  jus- 
tice, and  the  purposes  of  public  trial,  as  equality  of  rank 
and  fortune  in  political  institutions,  or  equality  of  mental 
and  corporeal  endowments,  in  the  natural  constitution  of 
man.  An  equality  which  can  only  be  produced  by  exalt- 
ing the  bad  upon  the  abasement  of  the  good  ;  by  confound- 
ing the  honour  and  independence  of  virtuous  integrity  in 
one  undistinguishable  croud,  with  the  meanness  of  fraii<l 
and  artifice;  not  only  to  spare  the  transient  blushes  of  inge- 
nuous shtime  from  weak  and  faultering  virtue  or  repentant 
error,  but  we  fear  also  to  give  unmerited  security  to  bold 
and  hardened  infamy. 

We  therefore  think  it-w^ould  be  more  safe  to  continue  the 
present  practice  ;  because  all  the  inconveniences  which,  in 
the  pursuit  of  a  public  advantage,  it  occasions  to  a  few  indi- 
viduals, may  be  remedied  by  a  gentle  restraint  upon  the  ex- 
amining counsel ;  which  the  Judge  will  always  know  how  to 
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exercise  with  discretion*  Finally,  in  order  to  try  causes 
with  effect  by  viva  voce  testimony,  we  think  it  indispensa* 
bly  necessary  to  try,  first,  the  credit  of  the  witnesses,  by 
their  own  conduct  and  their  own  concessions.* 

*  That  this  is  not  a  practice  of  novel  invention,  bat  founded  in 
wisdom  and  utility  will  appear,  at  least  as  far  as  the  sanction  of  a 
Roman  lawyer  and  elegant  classic  can  make  it  appear,  from  the 
following  passage  in  Quin4:Ulian*  ;  who,  amongst  other  useful  direc- 
tions which  he  gives  to  the  young  advocate,  well  deserving  the  at- 
tention of  all  studentSf  observes,  **  Extra  cauaam  quoquc  multa  qua 
prosintf  rogari  solent,  de  vita  testium  aliorum,  de  sua  quisque,  si 
turpi tudo,  si  kumilitasy  sramicitla  accusatoris,  ^i  inimicilics  cum  reo; 
in  quihus  aut  dicant  aliqttid^  quod  prosit^  aut  in  mendaciQ  vel  cupi- 
ditate  Ixdendi  deprehendanturJ* 

*  Dc  vuHtuHont  tratorU,    Lib.  ▼.  cap.  vii.      Testium  aaturm  cognoscenda. 
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The    Right  Honourable  Sir  John  Hott,   Knight,   Lord 
Chief  Justice  of  the  Court  of  King's  Bench. 

OlR  John  Holt  was  the  eldest  son  of  Sir  Thomas  Holt, 
^^  knight,  Serjeant  at  law,  in  the  reign  of  king  Charles  11., 
by  Susan  his  wife,  daughter  of  John  Peacock,  of  Chawley, 
near  Comnore,  in  the  county  of  Berks.  He  was  born  on 
the  30th  of  December,  l64f,  17  Charles  I.  at  Thame,  in 
Oxfordshire,  and  educated  in  Abingdon  school,  his  father 
l>eio^  then  recorder  of  that  town.  He  was  afterwards  en- 
tered as  a  gentleman  commoner  of*  Oriel  College,  Oxford, 
noder  the  tuition  of  Mr.  Francis  Barry,  and  m  the  year 
1058,  10  Charles  II.,  before  he  had  taken  any  degree,  was 
enrolled  as  a  student  of  Gray's  Inn  f .  He  there  applied  him- 
self with  exemplary  industry  to  the  study  <»f  the  common 


*   jr^MN^'s  Athens  Oxonienais,  vol.  ii.  c.  S$4(« 
t  Lord  itaymomTi  Rep.  p.  €04. 
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Xwfy  and  was  called  by  that  society  to  the  bar  as  soon  as  he 
had  kept  his  terms. 

That  Mr.  Ilolt  soon  acquired  considerable  eminence  at 
the  bar  is  evident^  for  on  the  impeachment  of  the  earl  of 
Danby,  in  the  year  l678>  by  the  House  of  Commons,  he  was 
appointed  by  the  lords  one  of  the  priHoner*s  counsel  with 
Mr.  Serjeant  Raymond,  (father  of  the  Lord  Chief  Justice), 
and  Mr.  Saunders  (afterwards  Chief  Justice  of  the  King's 
Bench). 

On  the  ISth  of  February,  l6S5,  2d  James  11.,  Mr.  IToit 
was  made  recorder  of  London  *  by  letters  patent,  in  the 
room  of  sir  Thomas  Jenncr,  appointed  one  ot  the  barons  of 
the  exchequer ;  and  he  at  the  same  time  received  the  honour 
of  knighthood. 

After  discharging  the  duties  of  this  office  with  acknow- 
ledged ability  and  general  applause  for  about  a  year  and  a 
half,  be  was  removed  for  not  ^ving  his  consent  to  the  aboli- 
tion of  the  test  laws.  On  this  transaction  it  has  been  justly 
observed  t,  that  ''  thoush  king  James  IL  had  no  other  wars 
but  against  the  laws  and  constitutions  of  the  nation,  yet  he 
would  have  the  act,j:  which  makes  it  felony  without  benefit  of 
clergy,  for  any  soldier  taking  pay  in  the  king's  service  in 
his  wars  beyond  seas,  and  upon  sea,  or  in  Scotland  to  de- 
sert his  officer,  to  extend  to  this  army  thus  raised  by  king 
James  IL,  himself^  in  time  of  peace,  to  enslave  the  nation ; 
and  because  the  recorder  of  London,  Sir  John  Holt,  would 
not  expound  this  law  to  the  king's  desien,  he  was  put  out  of 
his  place;  and  so  was  Sir  Edward  tierbtrt%  from  being 
Chief  Justice  of  the  King's  Bench,  to  make  room  for  Sir 
Robert  Wright  to  han§  a  poorsoldier  upon  this  statute,  and 
afterwards,  indeed,  this  statute  did  the  work  without  any 
further  dispute." 


•  JFooiTs  Ath.  Oxoii.  vol.  ii.  c.  96^,    Show.  Rep.  vol.  ii.  p.  468. 

t  Coke^%  Detection  of  the  Court  and  State  of  England,  vol.  ii. 
lib.  5.  p.  245. 

X  2d  and  3d  Edward  VI.  cap.  2.  sec.  6,  which  was  repealed  €% 
to  the  felony  by  stat.  1  Mary,  sess.  1.  cap.  1.  and  revived  by  star. 
4  and  5  PAiLand  Mary,  cap.  3^  sec.  9. 

§  When  king  James  asked  Sir  James  Herbert  to  vote  for  fhe  re- 
peal  of  the  Test,  he  answered,  he  could  not  do  it  in  honour  or 
conscience;  the  king  said,  he  knew  he  was  a  man  of  honour,  but 
the  rest  of  his  life  did  not  look  like  that  of  a  man  that  had  great  re- 
gard for  conscience,  (for  he  was,  indeed,  abandoned  to  luxury  and 
vice).  Herlert  boldly  replied,  that  he  had  his  faults,  but  they  iiera 
such,  that  other  people,  who  talked  niort  of  conscience,  were  guilty 
•f  the  like. 
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A  short  time  previous  to  Sir  John  HolC%  falling  into  this 
apparent  disgrace  with  the  king,  for  so  honestly  discharging 
his  duty,  he  was  called  to  the  degree  of  serjcant  at  law,* 
his  writ  bearing  date  on  the  £2d  of  Aprii^  Sd  Janus  II. 
1686. 

In  the  year  l6dS,  being  chosen  a  member  ||  in  the  conven- 
tion parliament,  called  by  the  prince  of  Or^Mge^  to  settle  the 
distracted  state  of  the  nation,  I^ing  James  having  withdrawn 
into  France^  he  was  appointed  to  be  one  of  the  managers  for 
the  commons,  at  the  conferences  with  those  appointed  by 
the  Lords,  respecting  the  abdication  and  vacancy  of  the 
throne;  and  this  solemn  occasion  afforded  him  every  oppor- 
tunity tor  displaying  las  great  abilities,  and  profound  know- 
ledge of  the  constitution  and  laws  of  his  country.  To  the 
manner  in  which  he  distinguished  himself  on  this  occasion, 
may  probably  in  a  great  measure  be  attributed  his  speedy- 
advancement:  for  as  soon  as  the  government  was  settled,  and 
king  William  and  queen  Mary  firmly  seated  upon  the  throne, 
he  w^as  appointed  to  the  high  post  of  Lord  Chief  Justice  of 
the  King's  Bench  t;  Sir  William  Dolbeuy  Sir  WilUam  Gre- 
gory,  and  Giks  Eyre,  Esq.  being  at  the  same  time  consti- 
tuted the  three  other  Judges  of  that  court. 

On  the  7th  of  May,  I689>  Sir  John  Holt  was  chosen  one 
of  the  governors  of  the  Charier-house,  in  the  room  of  the 
late  Lord  Chancellor  Jtfferies^  and  on  the  25th  of  4:  August, 
in  the  same  year,  he  was  made  a  member  of  the  privy  coun* 
sel,   and  sworn  at  Hampton-court. 

The  reversion  of  the  place  of  chief  clerk  for  enrolling  pleas 
in  the  court  of  King's  Bench,  having  been  granted  by  king 
Charles  to  the  duke  of  Grafton,  a  vacancy  which  hapuened 
soon  after  the  duke's  decease  produced  a  contest  at  inw^^ 
between  tlie  Chief  Justice  and  the  young  duke  of  Grafton, 


*  Mod.  Rep.  3d  vol.  p.  100.  The  motto  on  his  rings  was  DeaSj 
Rex,  Li'x. 

II  Borer's  Reraarkablcs  of  the  year  1710,  p.  407. 

t  4th  May,  l689,  1  Wiiliam  and  Mary,  Lord  Raymond  Rep. 
vol.  ii.  p.  1309.  Appendix  to  Chronica  Juridicialia,  p.  3.  /^corf's 
AthensB  Oxon.  vol.  ii.  c.  964. — Bishop  Eumet  says,  that  '*  though 
he  was  a  yoong  man  for  so  high  a  post,  yet  he  maintained  it  all  his 
time,  with  an  high  reputation  for  capaciry,  integrity,  courage,  and 
great  dispatch;  so  that  since  the  Lord  Chief  Justice  ifa/e's  time,  that 
beach  had  not  been  so  well  filled  as  it  was  by  him." 

}  Boyer'%  Remarkables  for  17 10.  J^ood  says  he  was  made  a 
Member  of  the  Privy  Council,  on  the  e6tb  of  September,  l682 ;  but 
this  must  be  a  mistake. 

5  SAower's Pari.  Cases,  p.  111. 
VOL,  111.  N®  16.  [q] 
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respecting  the  right  of  nomiDation.  The  matter  was  at 
length  accommodated  by  the  interposition  of  the  king  him** 
sel^  who^  although  the  Lord  Chief  Justice  might  have  en- 
forced his  right ;  stipulated  with  him  to  make  a  handsome 
allowance  out  of  the  profits  to  an  orphan,  who  had  lost  bis 
father  in  the  service  of  the  country.  To  this  his  lordship 
consented,  and  immediately  appomted  bis  brother^  Mr. 
Rowland  Hunt,  who  enjoyed  the  place  with  bis  death. 

On  the  20th  of  June,  in  Trinity  term,  l694>  (6  fVilBam 
and  Mar  If,)  Lord  Chief  Justice  Holt  delivered  his  admimble 
judgment  in  Lord  Banbury's  case*,  upon  the  right  of  that 
nolneman  to  be  tried  bjr  his  peers,  for  the  murder  of  Captida 
Lawson,  who  had  married  his  sister.  Mr.  Serjeant  Skinner, 
speaking  of  this  judgment,  says,  that  it  was  more  explicit 
tnan  that  of  the  other  Judges ;  and  delivered  with  greater 
reason,  courage,  and  authonty  f*  Upon  one  of  the  objec-* 
tions,  that  t^e  judgment  was  said  to  t>e  ffiven  secundum 
legem  parliamenti,  his  lordship  said>  that  **  he  did  not  know 
any  reason  for  this  objection  which  the  king's  counsel  had 
inserted,  if  it  was  not  to  frighten  the  Judges.  But  that,  be 
^aid  be  did  not  regard ;  for  though  be  had  all  respect  and 
deference  for  that  nx>nourabIe  body,  yet  be  sat  there  to  ad- 
minister justice,  according  to  the  law  of  the  land,  and  ac- 
cording to  his  oath  ;  and  that  he  ought  not  to  regard  any 
thing  but  the  discharge  of  his  duty.  As  to  the  law  of  par- 
liament he  did  not  know  of  any  such  law,  and  every  law 
which  binds  the  subjects  of  this  realm,  ought  either  to  be 
the  common  law  and  usa^e  of  the  realm,  or  an  act  of  parlia- 
ment; nee  super  eutn  ibtmm,  nee  tuper  ewn  mittemus,  niti 
per  legale  judicium  parium  suerum,  ant  per  legem  terr^e  ; 
but  if  there  were  any  such  law  and  custom  of  parliament, 
(the  which  Mr.  Attorney  said,  was  inter  arcana  imperii, 
^hicb  is  a  strange  notion  of  a  law,  though  it  may  be  ^ood 
in  politics ;  and  for  which  the  lords  would  not  thank  nim, 
when  they  considered  that  the  law  which  governs  the  inhe- 
ritance of  their  dignity  is  inter-arcana)  it  ought  either  to  be 
recognized  by  act  of  parliament^  and  there  is  no  such  act ; 
or  it  ought  to  be  by  custom,  and  no  more  is  there  any  such 
custom.''  With  the  concurrence  of  the  whole  court,  judg* 
ment  was  given  for  the  defendant. 

The  bofd  and  manly  manner  in  which  the  l«ord  Chief 
Justice  expressed  his  opinion^  upon  some  nice  and  question- 
able points  of  privilege,  arising  in  this  case,  produced  con-' 


*  It  is  reported  in  Lord  Raymond^  Salkeld,  {Jarthew,  Comherkatck^ 
Skinner f  and  the  Modem  Reports, 
t  Skinner's  Rep.  p.  517- 
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iiderable  fennent  in  the  upper  house ;  and  in  Hilary  ierm^ 
16Q7,  be  was  summoDed  by  the  peers  to  give  his  reasons  for 
his  judgment.  A  committee,  of  which  the  Earl  of  Rochester 
was  chairman,  being  appointed  to  hear  and  report  them  to 
the  house.  But  with  that  firmness  which  peculiarly  cha* 
racterized  him,  his  lordship  refused  to  give  them  in  so  ex- 
trajudicial a  manner.  *'  If/'  said  he,  *'  the  record  were  re- 
moved before  the  peers,  by  writ  of  error,  so  that  it  comes 
jadicially  before  them,  I  will  give  my  reasons  very  willingly; 
bat  if  I  give  them  in  this  case,  it  will  be  of  very  prejudicial 
<K>nsequence  to  all  Judges  hereafter,  in  all  cases.''  This 
answer  so  offended  some  of  the  lords,  that  they  pressed  for 
his  committal  to  the  tower;  but  his  decision  and  firmness 
disappointed  all  their  efforts. 

This  hostile  and  illegal  attempt  on  the  part  of  the  House 
of  Lords,  to  intimidate  the  Chief  Justice,  produced  no  ef- 
fect upon  him,  as  an  instance  which  occurred  a  few  years 
afterwards  proves.  The  bishop  of  St.  David's  applied  to  the 
Kind's  Bench  for  a  prohibition,  which  the  Chief  Justice  re- 
fused. This  produced  a  petition  to  Lord  Chancellor  Homers 
for  a  writ  or  error,  upon  this  denial  of  the  prohibition. 
The  writ  being  granted,  and  the  whole  record  brought  by 
the  Chief  Justice  into  Parliament,  the  lords  upon  hearine 
his  reasons  for  the  opinions  he  had  given,  concurred  with 
him  that  a  writ  of  error  could  not  lie  in  this  case.  But  his 
Lordship  told  Lord  Chief  Justice  Raymond  *,  that  even  if 
the  lords  had  been  of  opinion  that  the  vrohibition  ought  to 
have  been  granted,  that  he  never  would  nave  granted  it. 

The  next  important  case  which  occupied  the  attention  of 
Lord  Chief  Justice  Holt,  was  one,  well-known  by  the  name 
of  the  Banker's  Case;  aqd  it  derives  part  of  its  great  inter- 
est from  producing  a  difference  of  opinion  between  the 
Chief  Justice  and  Lord  Chwcellor  Somers,  whose  argument 
in  the  Exchequer  Chamber,  on  the  23d  of  June,  l6g6,  is 
equally  admired  for  the  great  elegance  of  the  style  and  me- 
thod, and  for  its  comprehension  and  learning,  It  is  not 
only  esteemed  one  of  tne  finest  performances  of  the  law, 
but  has  satisfied  very  able  lawyers  of  the  legality  of  his 
judgment  f. 

King  Charles  U.  had  mortgaged  the  whole  revenue  of  the 
crown  to  different  bankers,  tor  an  immense  debt,  and  paid 


*  Lord  Raymond^  vol.  i.  p.  S^S. 

t  It  is  said  that  the  search  of  records  and  precedents  to  enabla 
Lord  Somers  to  give  his  judgment  in  this  case,  cost  him  JOOU 

[o«] 
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them  interest  at  the  rate  of  8  per  cent,  while  those  who  en* 
trnsted  their  property  to  tlie  bankers^  to  enable  the  latter  to 
inake  these  loans  to  the  crown,  received  only  6  percent. 
In  the  year  l678>  the  Exchequer  payments  were  stopped, 
and  multitudes  ruined.  About  five  3'ears  ai'ter^  his  Majesty 
granted  letters  patent  to  all  persons  concerned,  for  the 
payment  of  the  annual  pension  of  6  per  cent,  out  of  the  he- 
reditary excise  given  by  parliament,  instead  of  the  wards 
And  liveries,  upon  the  principal  sums  due  to  them, -on  deli- 
vering up  their  securities,  and  accepting  proportionable  as- 
signments in  satisfaction  of  their  debts.  Toe  payments  were 
made  regularly  by  virtue  of  these  letters  patent,  until  Lady- 
day,  168.3,  atter  which  they  were  stopped  during  the  re- 
mainder of  King  Charleses  reign,  the  whole  reign  of  King 
Jamti  II.  and  for  three  quarters  of  a  year  alter  the  revolu- 
tion. 

In  Hilary  terra,  1  WiUiamS;  Mary,  1689,  a  petition  was 
presented  by  Jouph  Horrtbi/,  to  the  treasurer  and  barons  of 
the  Exchequer,  for  the  allowance  of  the  letters  patent. 
The  attorney-general  demurred  generally,  and  the  court 
gavejudgment  for  the  petitioner  Hornby;  upon  which  the 
attorney  general  hrougnt  a  writ  of  error  in.  the  exchequer 
chamber,  where  Lord  Chief  Justice  Holt,  delivered  his  opi- 
nion in  affirmance  of  judgment,  in  Trinity  term,  I695*. 

The  first  point  in  question  in  tlie  case  was— Whether  the 
grant  under  the  letters  patent  was  good?— Upon  that  Lord 
ChieF  Justice  Holt  argued  in  the  aitirmative,  being  of  opi- 
nion that  the  king  was  seized  of  an  estate  in  fee  of  this  re<r 
venue,  to  which  a  power  of  alienation  was  iucideut. 

The  second  point  wa& — Whether  a  proper  course  of  pro- 
ceeding had  been  adopted  by  the  patentees?  Upon  this 
point  also,  the  Lord  Chief  Justice  held,  that  tlie  petitioners 
nad  taken  a  proper  and  legal  remedy,  and  that  thejudg- 
jiicnl  of  tiie  barons  in  favour  of  the  petitioners  should  be 
affirmed. 

Lord  Chief  Justice  Trcby  differed  in  opinion  with  the 
other  Judges,  and  Lord  Sotners  concurring,  the  judgment 
was  reversed.  The  ground  upon  which  the  Inlter  delivered 
tlie  elaborale  judgment  which  hjis  been  already  noticed,  was 
that  the  patentees  had  not  taken  a  proper  remedy  by  petition 
to  the  barons,  who  have  no  pqwer  or  contropl  over  the 
king's  treasury,  and  that  iheir  only  remedy  was  by  petition 
to  the  king  himself. 


♦  Mod.  Rep.  vol.  v.  p.  29,  CQ.  53. 
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This  decision  occasioned  much  clamour  from  the  exten** 
Wie  and  ruinous  consequences  to  the  persons  concerned, 
but  an  act  which  was  soon  atlerwards  passed^  appeased  their 
dissatisfaction.  By  the  statute  12  &  13  Wm.  111.  c.  12,  the 
revenue  of  the  excise  was  applic^d  as  a  security  for  820,00CX)I. 
and  a  weekly  payment  of  3J00I.  to  the  civil  list;  subject  at 
the  same  time  to  an  annual  payment  of  8  per  cent,  on  the 
irhole  principal  due  to  the  bankers^  from  the  26th  of  Decem- 
ber, 1705,  which  principal  was  made  redeemable  on  pay- 
ment of  a  pioiety. 

Upon  the  resignation  of  Lord  Somen,  on  Saturday,  the 
£7th  of  April,  1700,  after  the  seal  had  remained  for  some 
time  undisposed  of.  King  William  pressed  Lord  Chief 
Justice  Holt  to  accept  of  it* ;  but  he  steadily  refused,  and  at 
last  told  his  majesty,  "  That  he  never  had  but  one  Chancery 
cause  in  his  life,  which  he  lost,  and  consequently  could  not 
think  himselj  qualified  for  so  great  a  trust  f  •  It  being  then 
term  time,  and  much  inconveuience  arising  from  the  va- 
cancy, a  commission  was  issued,  in  which  Sir  John  Holt 
was  named  the  first  commissioner.  Sir  Thomas  Trevor,  mas- 
ter of  the  Rolls,  Sir  George  Trehu,  Chief  Justice  of  the 
Common  Pleas,  and  Sir  Edward  nard.  Lord  Chief  Baron  of 
the  Exchequer,  being  the  other  commissioners.  The  com- 
inission,  however,  was  but  of  short  duration,  the  great  seal 
^hg  in  a  few  days  afterwards  delivered  to  Sir  Nathan 
WriglU. 

Upon  queen  Anrf%  accession  to  the  throne,  notwithstand- 
ing the  act  of  parliament  %,  which  had  been  passed*  in  the 
preceding  reign>  empowering  all  persons  in  offices  of  trust, 
to  act  therein  after  tne  devise  of  the  crown  as  before,  for 
six  months,  unless  displaced  by  the  successor,  and  particu- 
larly in  the  office  of  Chi.ef  Justice  ;  yet  Lord  Chief  Justice 
Holt  held  his  patent  to  be  determined  by  that  event,  and 
therefore  dcchned  executing  the  duties  of  his  office;  upon 
which  the  qaeen  in  council  gave  immediate  orders  to  issue  a 
new  writ  for  him  §. 

It  would  be  an  endle9S  task  to  enumerate  the  various 


•  Friqr^  ill  a  letter  to  the  Earl  i^i Manchester,  dated  at  Hampton- 
court,  2d  May,  170«,  says,  *'  My  Lord  Chief  Justice  Holt^  having 
been  here  to-day,  and  with  the  king  in  private,  has  given  people  oc- 
casion to  say,  that  he  has  refused  the  seals :  if  it  be  so  or  not,  I 
cannot  say,  bat  as  yet  the  seals  are  not  disposed  of." 

+  Bayer's  history  of  queen  Anne,  p.  52. 

X  Stat.  12  &  13  WHUam  111.  c.  2. 

§  Lord  Rcywond  |lpp.  vol.  ii.  p.  747.    Fortescue,  Rep.  389. 
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jiidgmeiits  delivered  by  Lord  Chief  Justice  Holt,  upon 
questions  of  great  public  importance^  and  in  which  his  great 
learning  and  talents  were  particularly  displayed ;  for  be  was 
never  satisfied  with  merely  delivering  an  opinion,  but  la- 
boured to  convice  all  who  heard  him. — Many  of  bis  lu*- 
minous  decisions  contain  a  complete  investigation  of  the 
law,  from  the  earliest  periods,  and  this  observation  particu- 
larly applies  to  his  judgment  in  the  case  of  Coggs  and  Ber^ 
nardf,  in  which  he  illustrated  with  great  ability  the  import- 
ant subject  of  the  la\^  of  bailments. 

In  the  year  1708,  Lord  Chief  Justice  Holt  published  a 
a  volume  of  Reports  of  Cases  in  Pleas  of  the  Crown,  tern-- 
pore  Charles  the  Second,  with  instructions  for  justices  of 
the  peace  and  others,  collected  by  Sir  Jokti  Keybng,  Knt,* 


t  Lord  Raym,  Rep.  vol.  ii.  p.  gOJ). 

*  Sir  John  Keyling  was  of  the  Inner  Temple,  and  called  to  tbe 
degree  of  a  Serjeant  at  Law  in  Michaelnuis  Terra,  IZ  Charles  W. 
16*6*1 ;  on  which  occasion  he  gave  rings  with  this  singular  inscrip- 
tion—^  De*^  CafoLVs  MagnVs:  the  large  letters  (MDCLVV) 
made  the  year  of  the  Restoration,  1660.  He  was  made  one  of  tlie 
Judges  of  the  King's  Bench  the  ISth  of  June,  1663,  in  the  room 
of  Sir  Thomas  MaUet^  who  retired  from  town  to  his  country  seat. 
Laving  first  petitioned  the  King  to  dispense  with  his  attendance,  by 
relkson  of  bis  great  age,  which  the  King  granted,  continuing  to  him 
his  patent  and  salary;  so  there  were  five  Judges,'^although  but  four 
attended.  Sir  John  Keyling  was  constituted  Chief  Justice  on  the 
21st  of  November,  1665,  17  Cat*  IL — In  Michaelmas  term,  I669, 
^1  Charles  2d,  Mr.  Serjeant  Powtft  coming  to  the  King's  Bench  bar, 
who  was  the  junior  of  seventeen  who  had  been  made  a  day  or  two 
l>eforo  in  that  term,  the  Lord  Chief  Justice  told  him  that  be  had 
something  to  say  to  him,  viz.  "  That  the  trings  which  he  and  tbe 
rest  of  the  Serjeants  had  given,  weighed  but  eighteen  shillings 
a-piecc;  whereas  For^e^ctff  in  his  book,  De  Laudibvs  LtgumAngluty 
(cap.  50.  p.  114.)  says  that  the  rings  given  to  tie  Chief  Justice* 
ought  to  weigh  twenty  shillings  a-piece ;  and  that  he  spake  not  this 
expecting  a  recompense,  but  that  it  might  not  be  drawn  into  a 
precedent,  and  that  the  young  gentlemen  there  might  take  notice 
of  it." 

Burnet^  in  tjic  History  of  His  Own  Times,  (p.  184,)  says  that  Chief 
Jn.stiec  Keyling  prepared  the  Act  of  Uniformity.     (Slat*  13  and  14. 
Charles  II.  cap.  4.) 

The  habfy  temper  of  the  Chief  Justice  seems  to  have  subjected 
fiim  to  some  unpleasant  occurrences;  for  in  the  year  1666  be  was 
questioned  in  parliament  for  over-awing  and  putting  a  restraint 
upon  juries:  when  the  house  came  to  several  resolutions  upon  his 
case,  and  ordered  him  to  be  prosecuted ',  but  tbe  house  being  pro* 
rogued,  and  he  himself  not  long  after  dying  in  discontent,  it  does 
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late  Lord  Chief  Justice  of  the  King*s  Beneb,  from  the  ori- 
giaal  MS.  under  his  own  hand ;  to  which  he  added  several 
notes,    and  also  three  modem  cases,  viz.  Armstrong  and 


not  appear  that  any  further  proceedinj^  took  place.  (Triumphs  o£ 
Justice,  fol.  London*  168I.  p.  29.  36.) 

Sider/in  says  the  complaint  was  for  a  misdemeanor  done  in  his 
office,  as  fining  juries,  &c. ;  that  there  was  an  inquiry  made  into 
the  matter,  anid  the  Chief  Justice  appeared  in  person  before  tha 
committee,  and  also  in  the  House  of  Commons,  and  afterwards  he 
was  discharged.     (Rep.  p.  338.  pi.  1.) 

He  was  also  involved  in  a  very  unpleasant  and,  in  the  end,  humi- 
liating affair  with  Denzel  Lord  Holies,  being  obliged  to  make  that 
nobleman  satisfaction  for  an  affront  at  the  trial  of  certain  French 
gentlemen,  for  a  robbery,  in  the  Court  of  King's  Bench,  in  Easter 
term,  I67O.  22  Charles  H. — ^l^he  affront  was,  that  when  Lord 
Hoiks  attempted  to  speak  to  the  characters  of  the  Frenchmen,  the 
Chief  Justice  stopped  him,  saying,  that  he  must  not  interrupt  the 
court;  and  Lord  Hoiks  replying,  that  it  was  neither  to  interrupt  the 
court,  nor  to  do  them  any  wrong,  to  inform  them  as  much  as  pos- 
sible of  all  passages:  upon  which  the  Lord  Chief  Justice  said,  very 
angrily — My  Lord^  you  wrong  not  the  court,  but  you  wrong  your^ 
self]  and  it  is  tiot  the  Jirst  tinte  you  have  been  observed  to  appear  too 
fHuchfor  strangers. — **  So,"  says  Lord  HoUss,  **  I  was  snubbed  and 
set  down  again ;  but  I  must  say  it  was  language  (  had  not  been 
used  to,  nor  I  think  any  of  my  condition,  that  had  the  hono.ir 

to  serve  the  King  in  the  quality  I  do,  of  a  privy  counsellor." 

The  Lord  Chief  Justice  also,  upon  fValroniPs  evidence,  declared, 
(looking  fully  at  Lord  HoUes,  whence  the  whole  court  understood 

it  to  be  meant  of  him,)  that  there  had  been  some  foul  doings. 

Upon  these  indignities,  Lord  Holies  petitioned  the  House  of  Lords, 
wbo  thereupon  made  an  order, "  that  the  Lord  HoUes  having  produced 
biswitnesses,  after  the  hearing  of  which,  the  Lord  Chief  Justice  mader 
his  defence,  and  denied  that  he  intended  any  thing  against  the  Lord 
HMes^^hexi  he  spoke  those  words  at  the  trial;  to  which  defence 
the  Lord  Hoiks  made  a  short  reply,  and  then  voluntarily  withdrew 
himself,  and  the  Lord  Chief  Justice  withdrew  himself  also.  Upon 
which  the  house  took  the  whole  into  serious  consideration,  atui  or- 
dered  that  the  Lord  Chief  Justice  should  be  called  to  his  place  vl^ 
a  Judge;  and  openly  (in  the  presence  of  Lord  Holies)  the  Lord 
Keeper  should  let  him  know  that  the  house  is  not  satisfied  with  his 
carriage  towards  Lord  Holies  in  this  business,  and  therefore  has 
ordered  that  he  should  make  acknowledgment,  to  be  read  by  the 
clerk,  that  he  did  not  mean  it  of  the  Lord  Holies  when  he  spoke 
those  words,  and  that  he  is  sorry  that  by  his  behaviour  or  expres- 
sions he  gave  any  occasion  to  interpret  it  otherwise,  and  asks  the 
pardon  of  the  house  and  the  Lord  HoUes." — Then  the  Lord  Chief 
Justice  being  called  to  his  place,  (and  the  Lord  Holies  being  also 
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LUle,  tke  King  and  Plummcr^  and  the  Queen  and  Mog* 
gridge. 

Lord  Chief  Justice  Holt  sate  in  court  for  the  last  tigie 
on  theStli  of  February,  1709>  and  departed  this  life  on  the 
6tb  day  of  March,  1709»  about  three  o'clock  in  the  after- 
noon, at  his  house  in  Bedford-row,  after  a  long  lingering 
illness,  in  the  6Sth  year  of  his  age.  He  married  Anme, 
daughter  of  Sir  John  Cropley^  of  Clerkenwell,  in  the  county 
of  Middlesex, baronet,  whom  he  left  without  issue.  His  re- 
mains were  interred  in  the  parish  church  of  Redgrave,  in 
the  county  of  Suffolk,  under  a  most  sumptuous  marble  mo- 
nument, upon  which  there  is  a  figure  of  his  Lordship  in  his 
robes  of  Chief  Justice,  sitting  in  a  chur.  Underneath  is 
the  following  inscription : 

M.S. 

D.  JoHANNis  Holt,  Equitis  Aur, 

Totius  An^liae,  in  Banco  Regio, 

Per  xxr.  aimos  continuos, 

CAPITALIS    JUSTICIARII, 

Gulielmo  Re^i,  Annseque  Regius 

Consiliarii  perpetui, 
Libertatis,  ac  L^gum  Anelicafum 
AssERTORis,  Vindicis,  Cuslodis, 

Vigilis,  acris  et  intrepid! ; 

Rolandus  frater  unicus  et  Hoeres^ 

Optime  de  se  merito, 

Posuit. 

Die  Martii  v^.  mdccix.  sublatus  est  ex  oculis  nosltis. 

Natus  XXX  Decembris — ^Anno  mdcxlh. 

Lord  Chief  Justice  HoU  was  one  of  the  most  able  and 
upright  Judges  that  ever  presided  in  a  court  of  justice.  He 
was  a  perfect  master  of  the  common  law,  and  applied  him-* 
self  with  ffreat  assiduity  to  the  functions  of  his  important 
office.  He  possessed  an  uncommon  clearness  of  under* 
standing  and  gre^t  solidity  of  iudmnent ;  and  puch  was  his 
integrity  and  firmness  of  nund,  that  he  could  never  be  in- 
duced to  swerve  from  the  strictest  lines  of  law  and  justice* 
He  was  remarkably  strenuous  in  nobly  asserting  and  as  vi- 
gorously supporting  the  rights  and  liberties  of  we  subject. 


present,)  the  Lord  Keeper  perforiped  the  diroctions  pf  the  housiey 
and  the  Lord  Chief  Justice  read  the  acknowledgment.  (JournaU  of 
the  House,  167I.) -^'^'he  Chief  Justice  died  ia  Easter  term,  23 
Ckark9  II. 
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to  which  he  paid  the  greatest  regard,  and  would  not  suiTer 
aqy  refiectioQs^  tending  to  depreciate  them,  to  pass  un- 
censured. 

There  was  a  remarkable  clearness  and  perspicuity  of  ideas 
in  his  definitions ;  and  a  distinct  arrangement  of  tliem  in 
the  analysis  of  his  arguments,  by  which  the  real  and  natu- 
ral difference  of  things  was  made  most  perceptible  and  ob- 
vioas.  He  seldom  erred  in  his  conclusions;  his  arguments 
were  instructive  and  convincing ;  and  his  integrity  would 
not  suffer  him  to  deviate  from  truth  and  justice,  to  gratify 
persons  of  the  most  exalted  rank,  not  even  in  compliance  to 
the  will  of  his  Prince  or  either  House  of  Parliament. 

He  had  a  just  sense  of  the  extreme  danger  of  calling  in 
the  military  power,  under  the  pretence  of  assisting  the 
civil  magistrate  in  the  execution  of  the  laws ;  and  he  would 
on  ng  occasion  countenance  any  thing  of  the  kind.  Whilst 
he  held  the  ofBceof  Chief  Justice,  a  riot  happened  in  Hoi- 
born,  occasioned  by  a  practice^  in  which  many  persons 
were  then  engaged,  of  decoying  young  people  of  both  sexes 
to  the  Plantations.  The  persons  decoyea  were  kept  pri- 
soners in  a  house  in  that  street  until  an  opportunity  oc- 
carred  of  shipping  them  ofi^,  which  being  discovered,  the 
enraged  populace  were  gojng  to  pull  down  the  house. 
Notice  of  this  being  sent  to  Whitehall,  a  party  of  the  guards 
were  commanded  to  march  to  the  place,  but  they  first  sent 
an  officer  to  Lord  Chief  Justice  Holt,  to  acquaint  him  with 
the  design,  and  to  desire  him  to  send  some  of  his  people  to 
attend  tne  soldiers,  in  order  to  give  more  weight  to  their 
interference.  The  officer  havmg  delivered  his  message, 
the  Chief  Justice  said  to  him,  ^'Suppose  the  populace  should 
not  disperse  at  your  appearance,  what  are  you  to  do  then?" 
'*  Sir,*'  answered  the  officer,  *'  we  have  orders  to  fire  upon 
them."  "  Have  you.  Sir,*'  replied  his  Lordship :  '^  then 
take  notice  of  what  1  say :  if  there  be  one  man  killed,  and 
you  are  tried  before  me,  I  will  take  care  that  you,  and 
every,  soldier  of  your  party,  shall  be  hanged  !  Sir,'*  added 
he,  '^  go  back  to  those  who  sent  you,  and  acquaint  them, 
that  no  officer  of  mine  shall  attend  soldiers;  and  let  them 
know  at  the  same  time,  that  the  laws  of  the  kingdom  are 
iiot  to  be  cxeculed  by  the  sword  :  these  matters  belong  to 
the  civil  power,  and  you  have  nothing  to  do  with  them.'* 
Upon  this  the  Lord  Chief  Justice  ordered  his  tipstaves, 
witli  a  few  constables,  to  attend  him,  and  went  himself 
in  person  to  the  place  where  the  tumult  was ;  expostulated 
with  the  mob,  and  assured  them  that  justice  should  be  done 
upon  the  persons  who  were  the  objects  of  their  indignation : 
upon  which  they  all  quietly  dispersed. 

VOL.  III.  N^.  16.  [  »  ] 


112  Ligat  Biography. 

We  shall  conclude  with  a  well-tneiitecl  eulogiam  tipon  the 
inteffrity  and  uprightness  of  this  great  Judge^  which  Sir 
Bicnara  Steele  has  given  us  in  the  14th  Tatler,  under  the 
character  of  Vervs. 

**  It  would  become  all  men,  as  well  as  me,  to  lay  before 
them  the  noble  character  of  Verus,  the  magistrate,  who 
always  sate  in  triumph  over,  and  in  contempt  of.  Vice.  He 
never  searched  after  it,  nor  spared  it  when  it  came  before 
him :  at  the  same  time  he  could  see  through  the  hypocrisy 
and  disguise  of  those  who  have  no  pretence  to  virtue  them- 
selves but  by  severity  to  the  vicious.  This  same  Verus  was, 
in  times  long  past.  Chief  Justice  (as  we  call  it  amongst  us) 
tit  Felicia,  He  wlis  a  man  of  profound  knowledge  of  the 
laws  of  his  country,  and  ns  iust  an  observer  of  them  in  his 
own  person.  He  consideredf  justice  as  a  cardinal  virtue ; 
not  as  a  trade  for  maintenance.  Wherever  he  was  Judge, 
he  never  forgot  that  he  was.  also  counsel.  The  criminal 
before  him  was  always  sure  he  stood  before  his  country, 
and,  in  a  sort,  the  parent  of  it*  The  prisoner  knew,  that 
though  his  spirit  was  broken  with  guilt,  and  incapable  of 
language  to  clefend  itself,  all  would  be  gathered  from  him 
"which  could  conduce  to  his  safety;  and  that  the  Judge 
would  wrest  no. law  to  destroy  him,  nor  conceal  any  that 
could  save  him." 


BANKEUFl^, 

Declared  in  the  London  Gazette,  from  March  5d  to 
April  2^tk,  inclmive. 

[The  Solicitors'  Names,  and  Dates  of  the  Gazette,  are  preceded 
with  a  Crotchet.] 


Atderton  Christopher,  of  B«f cin,  Suffolk,  |rocer.    [Dtwes,  Angel  cosrt,  Throf«> 

mortoa  street.     March  6. 
Allen  John,  theclder,  of  Jewry  street,  victualler.    [Lewis,  New  square,  Miooriet* 

March  lo. 
Acklam  William,  of  Beverley,  tanner.     [Hall,  Beverley  ;  and  Lowndes  and  Lam* 

bert.  Red  lion  square.     April  14. 
Bectham  Wm.   Simon,  of  Fumival's  inn  court,  Holborn,  printer.      [Beetham, 

Bouverie  street.  Fleet  street, 
tiall  Thomas,  of  Bristol,  brandy  merchant    [Mcllin,  Bristol. 
Beck  John,  of  Workington,  Cumberland,  w.xie  m-:rchant.     [Thompion,  Work- 
ington ;  and  Bacon,  Southampton  street,  Covent  garden.     March  3 
BuIginsW.,  of  Bristol,  printer.     [Hall  and  Jarmin,  Bristol  ^  and  Shaw,  Bridge* 

street,  Blackfriars.     March  3. 
Black  George,  and  Alex.  Stephen,  of  Bush  lane,  Loadoo,  dealers  in  coal.    [Har* 

man,  Wineoffi'<;e  court,  Fleet  street.     March  3. 
Brearl  Robert,,  late  of  Middleton,    Lancaster,  cotton  manufacturer.     [Clarksoo, 

Rochdale,  Lancaster  ;  and  Hurd,  Inner  Temple.    April  17. 
Berry  W.  of  Oakham,  Rutland,  apothecary.     [Latham,  Melton  Mowbray,  Lei- 
cestershire; and  Rigge  and  Merritield,  Carey  street,  London.     M^rch  6. 
B.owersjohn,  of  Halcsworth,  Suffolk,  Shopkeeper.     [Kingsbury,  Bungay  |  and 

Tarrant  and  Moule,  Chancery- lane.     M.*rch  10. 
Bittison  Richard,  and  Samuel  Wade,  of  Manchester,  merchants.    [Barrett,  Man* 

Chester;  and  Messrs.  Willis,  Warn  ford  court.     March  17. 
Bury  Wm.  the  younger,  late  of  Pilton,  Devonshire.     [Drake,  Barnstaple  ;  and 

Luzmore,  Red  lion  square.    [March  17. 
Buckley  Wm.  Saddleworth,  Yorkshire,  merchant.     [Ainley,  SadJleworth  |  ani 

Battyr,  Chancery  lane.     March  31. 
Belfour  J4mrs,  Russell  court>  Diury  lane,  shoemaker.     [Carpenter  and  Guy* 

New  inn.     April  at. 
B^ll  Wm.  Southampton  street,  Covent  garden,  hatter.    [Palmer  and  Tomlinson, 

Throgmpnon  street. 
Bradby  Joseph,    Wtlton,   Wilts,    timber  merchants.     [Hodding,  Salisbury;  ani 

Milieu  and  Son,  Terrace,  Gray's  inn  lane.     April  17. 
Brewer    Thomas,  Chippenham,  Wiltshire,  linen  draper.      [Cook  and  Tanner, 

Bristol;  apd  James, Gray's  inn,     March  31. 
Brooks  William,  of  Bideford,  Devon,  shopkeeper.     [Daniel and  Son,  Bristol ;  and 

Pearson,  Temple.    April  tS. 
Bradley  Samuel,  of  Holborn,  victualler.    [Hebden,  Inner  Temple.     April  at. 
B^actic  William,  of  St.  Paul'a  church  yard,  pocket  book  maker.     [Kichardion, 

Monument  yard.    April  24. 
Cook  William,  Cannon  street  road,  mariner.    [Mind,  Great  Prescot|  street.  Good* 

man's  fields.     Aprilti. 
Crooke  James,  of  Coinr,  Lancashire,  cotton  manufacturer.    [Taylor,  Manchesitri 

and  Ellitff  Curtitor  street.     March  3. 
Curwen  John,  lata  of  Lancaster,  Lancashire,  horse  dtalcr.    [tilKklock ,  Elm  coort* 
Temple;  and  Atkinson  Lancaster.   March  34  • 


Bankrupti. 

CoIliDgs  Tbonas,  of  CredilMi,  Deron,  lergc  mAker*    [Terrell,  Eieter. 
Carlier  Johny  and  Willian  WHkinton,  Stockport,  Cheshire*  muslin  maflufacturer*. 
[T.  C.  and  C.  Jackton,  Walhrook,  London  ;  and  Dicat,  Stockport.     March  14. 
Clarkson  John,  Thomas,  aod  Christopher,  of  Bedale,  Yorkshire,  linen  maoufac- 

turert.     [Morton,  Bedale  ;  and  DTncly  and  Sons,  Gray's  iun.     April  7. 
Clarke  Francis,  Rotherhitbe  itreet,  Rotherhithe,  mariner.     [Niad,  Great  Pretcot 

■:r:et,  Goodman's  fields.     March  %y. 

Chateauneauf  Louis,  Crutchcd  friars.  [Swain  and  Stephens,  Old  Jewry.  March  31. 

Cook  Edward  Millburo,  John  Hallowell,  and  Thomas  Walmtley,  North  Sbielda, 

Northumberland,    ship    builders.      [Atkinson,  Chancery  lane,  London;    ao4 

Wallers  and  Bainbridge,  Newcastle  upon  Tyne. 

Challenor  Thomas,   Liverpool,  Lancaster,  Tictuallcr.    [Spencer,  LiTerpool ;  sad 

Thomas  Windle,  Bartleti's building's,  London.     March  «t. 
Chadwick  Nathaniel,  Bolton;    Lancashire,  innkeeper,      fpoulkes,  Manchester; 

aod  Fouikes,  Bury  place,  Bl'oomsbury.     March  ^1. 
Cooper  Thomas,  ot  Lr atherhead,  Surrey,  corn  chandler.   [Burt,  Epsom.    April  s8» 
Davis  Benjamin,  late  of  Gray's  ion,    money  scrivener.      [Foweli,  Essei  ttreetn 

Strand.     March  3. 
Dunkin  John«  Red  cross  street  London,  rectifier.    [Martin,  Vintoer't  hall.  Up* 

per  Thames  street.     March  to. 
Draper  Richard,  Bishopsgate  street,  London,  grocer.    [James>  Gray's  Inn  place^ 

Cray's  inn.     March  31. 
Dickenson  Thomas,  Manchester,  builder.     [Foulkes,  Manchester;  and  Foulkct, 

Bury  place,  Bloomsbury  square.    April  ai. 
Dalton  Richard,   of  Church  street,  Keusington.     [Edwards,    Red  lion  ffuare. 

April  24. 
Dobson  John,  of  Leeds,  merchant.     [Speight,  Leeds ;  and  Battye,  Chancery  lancw 

April  a8. 
Rdwards  William,  of  New  Bond  street,  goldsmith  and  jeweller.    [Nelson^  Mad* 

dox  street,  Hanover  square. 
Etches  James,  of  Daveatry,  Northampton^   mercer  and  grocer.     [Wiinwright^ 

Hare  court.  Temple.     March  13. 
English  Sarih,  of  Charing  cross,  hosier.     [Hodgson,  Charles  street,  St.  James's* 

March  17. 
Evans  Henry,  ofCalne,  Wiltshire,  clothier.     Mereweather,  Calne ;  and  Sandys 

and  Co.  Crane  court,  Fleet  street.     March  1  j, 
Elliott   Wm.  of  Beverley,   York,  tanner.     [Hail,   BcTcrley  ;  and  Lowndes  and 

Lambert.  Red  lion  square.     April  24. 
Flack  Hamilto  Vancouver,  of  Manchester,  dealer  in  malt.     [Chesshyre  and  Wal- 
ker, Manchester.     March  24. 
Fowkes  John,  late  of  Bush  lane,  London,  wine  and  liquor  merchlnnt.     [Vander- 

com,  bush  lane.  Cannon  strret.     March  24. 
Fowle  Johii,of  Chtppeuham,  Wilu,  clothier.     [Mereweather  Calne. 
Fell  Joseph,  of  Whitby,   York,  rope  maker.    [Frost  aod  Roaser,  Kirby  street. 

Hatton  garden.     March  6. 
Fj»8od  Thomas,  of  bishopsgate  street  within,  pewterer.     [Jones,  Lord  Mayor*a 

Court-ofiice^  Royal  Exchange.     March  17. 
Fletcher  Josiah,  of  Stockport,  Cheshire,  silkman.    [Wapeson,  Barlaw,  and  Groi- 

▼en or,  Austin  friars,  London.     April  7. 
Godfrey    Daniel,    Moorfields,     broker.      [Chester,  Melina    place,    Middlesex. 

March  lO. 
Godfiey  James,  of  High  street.  Shad  well,  slop  seller.]  Ashfield,  High  street,  Shad- 
well.    April  14. 
Cadsden  Jamea,  of  Bishopsgats  street.  Cheesemonger.    [Beaurain,  Union  street, 

Bishopsgate.     April  lOt 
Graham  James,  ot  Piccadilly,    watchmaker.    [Pincro,    Charles  street,  Caven* 

dish  square.     April  10. 
Gill  George,  Charles  street,  Berkeley  square,  saddler.    [Barton  Greenwood,  Man- 
chester street,  Manchester  square.     March  24. 
Gordon  John,  of  Peghouse,  Glouceiter,  clothier.     [Croom  aod  Newman,  Stroud  ; 

and  Constable,  Symonds'  inn.     April  7. 
Greon  Charles  and  Samuel  Marsland,  of  Heaton  Norris,  Lancaster,  cotton  spinnert. 
[Knight,  Manchester ;  ajid  Ellis,  Cursitor  scre.et«    April  1%, 


Bankrupts. 

Gkecn  WillUmt  6f  Romford*  liAcn  draper.    [Atkioioo.    C«itk  street.  Fakea 

•quare.     April  24. 
Harding  Wm.  of  Miidcnballi  Siiff»lk»  thof  keeper,    [Gilct,  Great  Shire  lane,  Lin« 

coin's  inn.     April  lo. 
Hart  Thomas,  ofBriscol^  merebant.    [Easton,  Bristol ;  and  HUI^  Meredith*  aod 

Robins,  Gray's  inn.     April  11. 
Hill,  John,  of  Cateaton  street,  warehouseman.    [MacdougaU  and  Huntery  Lin* 

coin's  inn  square.     April  ti. 
Harrison,  E.  of  Easingwouldy  York,  woollen  draper.    [Munby,  York.     April  3. 
Hayoes  Thomas,    of  Oundle,  Northampton,   nunery  man.     [Bushwcll«  North-. 

ampcon; 
HmUco,  Wiiiiara,  of  Shirbeck  Quarter,  Lincoln,  coal  merchant.    [Tunnard,  and 

RodgersoQ,  Boston  |  and  Ailcnand  Exiey,  Fumival's  inn.     April  17. 
Hcskcth  George  Gaskeil,  of  Manchester,  grocer.     [Kearsley  and  Caldwell,  Man- 
chester ;  andJacksoDS,  Walbrook.     March  3. 
Hindley  Thomas,  and    Samuel  Cooling,   of  Manchester,    calico   maaii&cCBrcra. 

[Hrwitr,  Manchester. 
Hunt  W.  of  Putney,  Surreyi  grocer.    [Locket*  Basinghall  street    March  3. 
Hopwood  Thomas,  of  Rochdale,  Lancaster,  plumber,    Lee^  Leeds ;  and  Battye, 

Chancery  lane.    March  6. 
Harries  John  Owen,  late  of  Swithen'j  lane,  London*  dealer  in  ale  and  porter. 

[Eaton*  Birchen  lane,  Cornhill.     April  3. 
Hagile  Thomas,  of  Caonoo-row,  Westminscer«  money  scrivener.    [Howard*  Hen* 

rietta  street,  Covent  prden.     March  31. 
Hardies  J.  of  Scaibrd,  Suskx,  apothecary.    [Rhodes*  Cook*  and  KaAdlejr*  St. 

James's  walk,  Clerkenwell.     April  14. 
Harris  Robert,  of  Maidstone,  draper.    [Chirkson,  Esa^  street.  Strand.    April  tA. 
Hutchinson  Wm.  of  Wakefield*  York,  hardwareman.    [Scholclield*  Horburyi  and 

Sykes,  and  Knowles,  Boswcllcourt.    April  iS. 
Meawood*  Elisha,  of  Manchester,  and  James  Roberts*  of  StockptocC*  cotton  spinners. 

[Bullivaot,  Bernard  street,  and  Baddely,  ScKkport.    April  sS. 
Johnson  Thomas,  of  Leicester*  carpencer.     [Temple*  Leicester;  and  Taylor, 

Southampton  buildings.  Chancery  lane.    March  d. 
Ires  Chapman*  of  Coltishall,  Norfolk,  brewer.    [Swain  and  Stephens,  Old  Jewry. 

April  17. 
Johnson  Hugh,  of  Newcastle  upon  Tyne,  carpenter.    [Clayton  and  Jk'omell,  New« 
.   castle  upon  Tyne  ;  and  Clayton  and  Scott,  Lincoln's  inn.    April  14. 
jenkinsoo  Richard,  Pocklington,  York,  money  scrivener.     [Newstcad*  York; 

and  Crossfield  and  Moore,  Salisbury  street.  Strand.    March  ao. 
jcfiryesjohn*  of  Clapton  road,  prioueller  and  publisher.    [Anthony*  Earl  street* 

Biackfriars.     March  31. 
Kingsbury  Daniel*  of  Eieter*  factor.    [Turner*  Eaeter ;  and  Flashnmn*  Ely  place. 

March  6th. 
Xing  Jeremiah  Marshall,  of  Bristol,  dealer  and  chapman.    [Clifford^  Bristol ;  and 

Tarrant  and  Moule^  Chancery  lane.     April  a  i. 
Knight  Wn.  of  Tunbridge  wells,  Kent,  banker.    [Jones*  Tunbridge ;  and  Biaod* 

ford  and  Sweet,  Temple.     March  10. 
Keeble  Henry  Ashley,  of  Peckham*  Surrey,  surveyor.    [Smith,  York  buildings, 

Bermondsey.    April  a 8. 
Leemittg  Thomas,  of  Preston*  Lancashire,  John  Myers,  of  Cleckheaton,   York* 
shire,  and  Wm.   Chapman,  of  Preston*  wonted  manufacturers.     [Crosslcy* 
Bradford. 
JJoyd  Thomas,  of  Billiter  square,  merchant.    [Kayll,  Tower  RoyaL 
Liptrap  John,  and  Samuel  Davy  Liptrap,  ot  Whiiechapel,  distillers*     [Dnicf* 

BUliter  square,  Fenchurch  street. 
Leonard  Charles,  West  B;omwich,  Siaffordshixe,  ironmaster.    [Stubbs*  Birming- 
ham 1  >and  Egerton,  Gray's  inn, square. 
Lawsoo  William,  and  William  Byrun,  of  Lincoln*  drapers.    [Bland*  Racquet  court, 

Fkct  street.    March  10. 
Lswion  James,  late  of  Dubcross*  Saddlewortb*.  York*   shopkeeper*     [Aisle/, 

belph*  Saddleworth ;  and  Battye,  Chancery  lane.    March  10. 
Lee  liepry*  Shire  lane,  Temple  bari  ^ictu^er.    [Howard^  Jewry  street*  AUgaie. 
MaKh  ji. 


Bankrupts, 

how  Ralph,  late,  off  Kinderton,    Cheshire*  miller.    [Bcckeity   Kindtrton ;  tnd 

Huxley,  Middle  Temple,  London.     Aprifj. 
Martin  Thomat,  E^rminghaih,  and  Thcmat  NichoIIs,  Stone  Scaffbrd.     QSimcoXy 

Lull  King,  Birmingham. 
Martindaic  john«  New  Bond  atreet,  wine  merchant.     [Dewbery,  Conduit  street. 
Nice  Thomas,  Manchester,  and  Peter  L  :an,    Eccles,  Lancaster,  cilice  manufac- 

turcra.     [Knight,  Manchester;  and  Ellis,  Cursitor  street,  Loudon.     Mar.  to 
Mathews,  Wm.,  lute  of  Long  lane,  Southwark,  vellum  anU  ^  ircnmcnt  nanuUc- 

turer.     [Roche,  Nicholas  lane,  Lombard  street.     £March3. 
Marriott  I'nomas,  K:n^  street,  London,  wine  merchant.     [Cockayne  and  Taylor, 

Coleman  srrerr      March  sy. 
Mc   Cabe  Liw.n-d,  Broad  street,  Bloomsbury,  hat  maker,     [Fothergill  anJ  Sa- 
vage, Old  Bread  street.     MjkS  3. 
Mansergh  Richard,   West  ha: I,  wicnin  Ntwton,  Lancaster,  graxier.    [Troughton» 

Preston  ^  and  Hurd,  Inner  I  emple.     March  so. 
Murray  Samuci,  Russell  court,  Drury  lane,  bookseller.     [Cobb,  Clement's  inn. 

March  17. 
Millburn  Ed4irard  Cook,  John  Haiiowell,  and  7'homas  Walmsley,  of  North  Shields, 

Northumberland,  slitp  builders.     [Atkinson,  Chancery  lane;  Walters  and  Bain* 

bridge,  Newcastle-upon-Tyne.     Msrch  31. 
Mills  Aliry,  Newington  causeway,  Surrey,  cooper.     [Bishop,  Wood  street,  Lon* 

don.     April  St. 
Mort  Thomas,  an^John  Broidhurst,  Manchester,  cotton  spionert.     [Chesshyre 

and  Walker,  Manchester |  and  Ellis,  Cursitor  street.    April  si. 
Afaxweli  Robert,  George  street,  Minories,  ship  broker.     [Hall  and  Bell,   Bow 

lane,  Cheapside.     April  17. 
Milner  John,  Morley>  Yorkshire,  woolstapler.    [Nicholson  and  Upton,  Leeds. 
Makin  J.,  Bolton,  Lancaster,  couon  manufacturer.      [Chesshyre  and  Walker, 

Manchester.     April  1^. 
Metcalfe  Cuthberr,  of  Kighley,  York,  money  scriTener,  and  cotton  manufacturer* 

[Blunt,  Old  Pay  Office,  Broad  street,  London ;    and  Mr.  de  la  Fare,  Kighley. 

April  «4. 
North  William,  Dewsbury  Moor,  York,  coverlid  manufacturer.     [Rylah,  Dewa« 

bury ;  and  Sykes  and  Knowles,  Boswetl  court,  London.     March  6. 
Nash  Isaac,  Bristol,  cooper.     [Morgan,  Bristol;  and  James,  day's  inn  square. 

March  tj. 
No  Need  Bartholomew,  Great  Sutton  street,  Clerkenwell,  Middlesex,  watch  case 

maker.     [Robinson,  Charterhouse  square.     March  24. 
Noble  James,  of  Kensington  Gravel  Pits.     [Pratt,  Gray's  inn  square.     April  24. 
•Newboid  John,  of  Manchester,  draper.      [Foulkes,    Manchester;  and  Fbulkes, 

Bury-place,  B.oomsbury.     March  31. 
Nattrass  J.  St.  Johns  Chapel,  Durham,    innkeeper.     [Bainbridge,   Newcastle^ 

upon-Tyne.  March  21. 
Prince  William,  cotton  spinner,  Stockport,  Chester.     [S.  Edge,  Manchester ;  and 

Edge,  Inner  Temple,  London.     March  3. 
Phillipa  Phillip  Jones,    Oxford   street,    Middlesex,    upholsterer.      [Pearce  and 

Dixon,  Paternoster  row.     April  7. 
Powis  Richard,  veterinary  surgeon,  Grosvenor's  Mews,  Hanover  square.     [Ro- 
binson, Charterlioirse  square.     M^rch  3. 
Powditch  George,  Liverpool,  master  and    mariner.      [Phillips,   Fen  wick*  street, 

•Liverpool;  and  Acbeson,  Austin  Friars,'  London.     March  17. 
Powell  W.,  Broad  street,    St.  Giles's,  linen  draper.     [Swain  and  Stevens,  Old 

Jewry.     March  s7. 
Pink  Wm.,  commonly  called  and  kcown  by  the  name  of  William  Field  and  Jobs 

Rirch,  Charles -stieet,  Grosvenor  square,  tailorf.    [Richardson,  Bury  sireet,  St. 

James's.     April  17. 
Ptarkes  Pbineas,  laie  of  St.  Helens,  Worcester,  Worcestershire,  grocer.  [Price, 

Worcester  ;*  Barker,  Griy's  inn,  London.     March  31. 
Potts    Laurence,    Bristol,    cutler.     [Morgan,    Bristol;    and  James,  Gny's  iton 

square,  Lcnion.'    March  to. 
Parker  J.,  Narrow  wall,  I.ambeth,  victualler.     [Druce,  Billiter  square.  April  s7. 
Privatt   Richard,    Leicester  place,   WestDioster,  tuctioneer.     [Salkeld,   Hattoa 

i^rJeo.     April  11. 


Baukruptt. 

FnctDT  John,   late  of  Beal,   otherwite  Beathall^  York,  corn  factor.    [Bingley« 

Snaith,  York;  and  Wright  and  I'ickering,  Tcmptc.     April  17. 
Pickering  John,  the  younger,  Rumcom,  Cheshire,  miller.    [Aablcy,  Frodtham  ; 

and  Wair.wright,  Hare  court.  Temple.     April  if. 
Pirkbson  George,  of  Deal,  dmggiac.    [Holmes,  Mark  lane.     April  t4. 
Quanan  John,  High  Cattoa,  Ysrkshire,  dealer.    [Brook,   York ;.  and  Hall  aii4 

Bell,  &w  lane,  Cheaptide.     April  11. 
Rutt  Thomas,  Dalstoo,   Middlesex,  stockbroker.     [Wattoo,   Girdler's  hall,  Ba- 

singhall  street. 
Rawiings  Thomas,  Gloucester,  mercer.     [Price,  Gloucester ;  and  James,  Gra/'y 

ino  square.     Mirch  6. 
Richardson  Silvester,  Blackburn,  Lancaster,  grocer.    [Ainsworth,  Blackbury ;  and 

Clarke  and  Richards*  London.     March  10. 
Riley  Samuei,  Saylaod,   Yorkshire,  cotton  spinner.     [Aicaaiider,  Halifax;  and 

Glcadhiil  and  Payne,  Lothbury,  London.     March  17. 
Raven   William,  Colchester,  linen   draper.     [Uaniel,    Colchester;  and  Forbes* 

Ely  place,  Holborn.     April  7. 
Ross  A.,  and  J.  Ogilvte,   late  of  Argyle  street*  Middlesex,  amy  agents.     [ShaW* 

Tudor  street,  Bla:kfriars.     March  ao. 
Robinson   N.,  of  the  Paragon,  Souihwark,  taoi^er.     [Pering,   Lawrence  Poult* 

oty  hill.     March  to. 
Robaru,  Wm.,  Hammersmith,  Middlesex,  coal  merchant.     [Pewtriss,   Holborn 

court,  Gray's  ion.     March  tf 
Rookley  Thomas,  Bridgewater,  Somerset,  baker.     [Boys,  Bridgwater;  and  Blake* 

Cook's  court,  Carey  street.     April  1 7. 
Richardson  Joseph,  of  Penrith,  Cumberland,  Ironmonger.     [IrehnJ,    Staple  inn* 

London;  and  EUwood,  Penrith.     M^rch  24. 
Richardson  Peter,  of  Wakefield,  York,   Woulstapler.    [Allen  and  Exley*  Pur. 

nival 's  Lan;  and  Dawson,  Wakefield.    April  t8« 
Read  Anipiias,  of  AldermaoOury,  warehouseman.     [Hurd,  King's  Eench  Walk* 

Temple.     March  3. 
Shadwick  Nath.*  Bolroo,  Lancashire,  innkeeper.    [Foulkes,  Manchester. 
Stinton  Samuel,  Birmingham*  Warwickshire,  timber  merchant    [Egenon,  Gray*a 

ion,  London;  and  Dixon,  Birmingham.     April  ^ 
Stewart  Robert,  and  William  Stewart,  merchants,  Manchester.     [Kay  and  Rea- 

sbaw,  Manchester. 
Simons  Solomon,  Lynn,  Norfolk*  silversmith  and  jeweller.     [Pearce  and  Dixon* 

Paternoster  row,  London.     April  3. 
Stone  George*  Gotport,  Southampton,  boot  and  shoemaker.     [Minchin  and  Com- 

pigne,  Gosport. 
Speed  George,  Blackman  street*  Newington,  stable  keeper.     [CoIIyer*  Great  East- 
cheap. 
Soowden,  J.,  Plymouth,  draper.     [Dawes*   Angel  court*  Throgmortoo  street. 

Aofil  ti 
Stoiherd  John,  Coningsby,  Lincolnshire*  common  brewer.    [Cope,  Boston ;  and 

Wilson,  Castle  street,  Holborn.    March  3. 
Sergent  Francis,  Wakefield,  York*  innkeeper.     [Lumb*  Wakefield ;  and  Battye* 

Chancery  lane.    April  17. 
Shipley  Thonus,    Walcot,   Somerset*    coach  muter.      [Cheesman*   Bjih ;  and 

Bleasdale  and  Alexander,  New  inn.     March  6 
Smith  Wm.*  West  Bromwtch,  Worcestershire,  butcher.     [Burrlsh,  Birmingham  ; 

and  Devon  and  Took e,  Gray's  inn  square.     April  14. 
Solomons-  Isaac,  Osborn  place,  Whitechapel,  merchant  and  insurance -brcker. 

^Aubcrt,  Symond's  inn.  Chancery  lane.     March  13. 
Smith- John,  and  Robert  Smithies,  Pogl,  Yorkshire,  paper  makers*     [Allen  and 

Ezlcy,  Fumivkl's  inn,  London ;  and  Snaith*  Otlty>     March  S4. 
Schultx  W.  and  P.  Unger,   Great  Winchester  street.  Broad  street,  London*  mer* 

chants.     Fisher,  jun.  Bartlett's  buildings*  Holborn.     March  s4- 
Savory  Thomas,  Scutthorpe,  Norfolk*  miller.     [King,  Great  Dcnham,  Norfolk; 

and  Geldard,  Holborn  court,  Gray's  inn.     March  lo* 
BteiKoton  Archibald,  Margacct  street,  Clvendish  square,  Middlncxy  engine  maker. 

[Bnrgoyoe  and  Fielder*  Dnke  street,  Gfo^enor  square.     April  14* 
Simon  Looit,  Cold  batk  fields*  watckawker.    [Riisaen*  Crews  courti  ALlcn- 

gate  street.    April  a9% 


Bankrupts. 

TbomioB,  Tohny  tilvcnmicb,  Goswell  street.    [Smcdley,  Kldcngtte  street. 
Teudale  Wd.|  cotton  broker,  Mincbetter.     (^Rutbcrford,  Btrtholomew  dofe, 

Lohdon. 
Tanner  Richardf  BinBinghaa,  upboMer.    [Pearce  and  Oizont  Paternoster  row. 

April  17. 
Tbompson  William,  and  Perdival  Barker,  late  of  Dean  street,  Soutbwark,  mer- 

chants.     [Wadeson  and  Co.  Ai|stin  friars. 
Trokc  John,  New  Sarum,  Wiltskire,  cutler.     [Read,  Salisbury  ;  and  Carrutbcrs, 

Clements  inn,  London.     March  s7. 
Thompson  William,  of  Birmingham,  stone  Inason.   [Dolphin,  Birmingham  2  and 

Johnson,  Temple,  London.     April  24. 
Tucker  Ewens,  of  Deptford,  tallow  chandler.    [Dugleby,  Union  street,  Dept- 

ford.     April  a8. 
Varley  Samuel,   of  West  Burton,    York,   hosier.     [Dewhurst,  Preston;    ^ni 

Barretts,  Holbom  coprt,  Grajs  inn,  London.    April  t4. 
Wheeler  Joseph,  late  of  Hampstead,  Tictualler.     [Denton,  Gray's  ion. 
Wardell  Geoige,  Mansell  street,  Goodman's  fields,  mariner.     [Evitt  and  Rixon, 

Haydon  square,  Minories.     March  lo* 
Wilson  John,  Nantwich,  Chester,  timber  merchant.     [Harding,  Betley,  Stafifbrd ; 

and  Wilson,  Crown  office  court.  Temple.     March  13. 
Wilde  James,  Dale,  York,  clothier.     [Ainley,  Delph,  SaddlewQrth ;  and  Batty^ 

Chancery  lane.     March  ij. 
Watmore  William,  New  Windsor,  innkeeper.    [Pearsall,  Windsor;  and  Hurd, 

Temple,     .^pri)  it. 
Walford  Richard,  Chester,  porter  brewer.     [Crump  and  Lodge,  Liverpool ;  and 

Battye,  Chancery  lane.     April  ai. 
Watkina  John,  Northmoor,  Oxford,  butcher.    [Ensham,  Oxford;  and  Edmunds 

and  Son,  Exchequer  office  of  Pleat,  Lincoln's  inn.     March  so. 
Winder  Thomas,   and  William    Jewhurst,   Westminster  bridge,  iron  founders. 

[Bigg,  Hatton  garden.     March  ly. 
Wiogate  T.,  Market  Raisen,  Lincoln,  linen  draper.    [Holloway,  Boston;  an4 

Johnson  and  Gaskell,  Gray's  inn.     April  17. 
Wall  Thomas,  Bristol,  common  brewer.    [Hall  and  Jarman,  Bristol;  Tairant 

and  Moule,  Chancery  lane. '  March  3 1 . 
Walker  Gforge,  of  Braintree,  Essex.     [Luxmore,  Red  Lion  square,     April  14. 
Yend    Henrv,   -now  or  late  of    Upton- upon«Sevem,    H  orcestershire,    currier. 

[Beale,  of   Uptnn-upon-Severn ;   and  Anth.  Watts,    Symond's  inn,  London. 

April  3. 


The  Reports  of  the  King*s  Bench  in  Hilary  term,  extending 
beyond  the  present  Number,  we  have  inserted  some  from  the 
court  of  Chancery,  which  we  sliall  conclude,  together  with  the 
remainder  of  the  Cases  in  the  court  of  King's  Bench  for  Hi^ 
laryterm,  ih  our  next'Numbcr. 

The  Editor  luiving  observed  an  advertisement  in  the 
Monthly  Magazine  under  his  name  and  that  ofMr.fVilliams, 
desires  to  inform  his  Readersthat  it  was  inserted  wholly  without 
his  knowledge ;  he  having  no  share  in  thefrst  or  second  volume, 
and  hdving  written  oydy  a  short  introduction  to  the  opinions 
on  the  Volunteer  Act,  in  the  twelfth  Number,  besides  the 
Reports  in  B.  R.  for  Easier  and  Trinity  terms. 


OMOINAJL  MANUSCRIPT 

OF 

Lord  Chief  Justice  COKE'd  COMMENTARY 

UPOK 

LITTLETON'S  TENURES. 


T\^E  are  bappy  id  being  able  to  announce  to  our  Readers 
a  discovery,  which  we  may  venture  to  predict,  will 
excite  considerable  curiosity  in  the  profession.  It  is  no 
other  than  the  Original  Manuscript  op  Sir  Edward 
Coke's  Commentary  upon  the  Tenures  op  Littleton, 
which,  among  the  prodirious  collection  of  manuscripts  in  the 
BriiiA  Museum,  has  hitherto  remained  unobserved,  notwith-* 
standing  the'laborious  researches  of  the  two  learned  gentlemen 
to  whom  the  profession  is  so  much  indebted  for  the  unwea- 
ried attention  and  singular  ability  with  which  they  have  ex* 
ecuted  the  last  edition  of  this  invaluable  work. 

This  curious  memorial  of  the  industry,  the  research,  and 
the  talents  of  Sir  Eow.  Coke  appears  to  have  been  added  to 
the  Harldan  Collection  by  the  then  intelligent  librarian,  Mr. 
Wanley,  in  17 15,  but  from  whom  it  was  purchased,  or  through 
what  chance  it  became  exposed  to  sale,  he  has  qot  informed 
us ;  but  has  contented  himself  with  describing  it  in  tlie  ca-* 
taWue  merely  as  ^*  a  thick  octavo,  containing  in  print  Lks 
**  Tenures  ae  Monsieur  Littleton,  atmo  1579^  with  the 
'^  original  Observations  and  Enlargements  of  the  Lord  Chirf 
"  Justice  Coke,  tit  his  own  hand-writing,  covered  with  a  rich 
*^  embroidery  wrou^t  by  his  own  daughter.*'  Of  this  rich 
embroidery  little  now  remains.  It  is  an  uncommon] v  thick 
hockf  stronj^ly  bound  up,  and  has  the  appearance  of  having 
been  oiVen  consulted,  as  many  of  the  pages  are  loose,  much 
soiled^  and  the' margins,  in  some  instances  injured*  The 
print^  copy  of  Littleton  is  introduced  about  the  middle  of 
the  volnme,  and  is  interleaved  with  a  mat  many  pages  very 
dosejy  written  upon  both  sides,  as  well  as  much  mannscnpt^ 
both  at  the  beginning  and  conclusion  of  the  voluine«  Th« 
VOL.  III.  N^  17.  [s] 
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printed  pages  of  Xt/^&^oii  are  also  in  general  rnucb  writfeil 
iipon^  and  in  many  instances  even  interlined. 

It  mast  certainWl>e  lamented  that  Mr.  fVanky,  who  wa^ 
so  well  qualified  for  the  task,  did  not  take  some  pains  to 
trace  the  different  hands  through  which  this  manu- 
script had  passed.  Its  authenticity,  however,  we  are  able 
to  ascertain  beyond  all  dispute,  by  a  comparison  with 
other  manuscripts  which  are  undoubtedly  ot  Sir  Edtrard 
Coke's  hand-writing ;  and  one  passage  of  bis  Life  in  the 
Biographia  Britanntca,  may  in  some  degree  account  for 
this  precious  relick  Jiot  being  in  the  possession  of  his  fa- 
mily. Sir  Edward,  after  the  dissolution  of  the  parliament  of 
16^,  retired  to  Stoke,  in'  Bucktnghanuhirey  where  he  re- 
mained until  his  dealh  in  the  year  l6d4.  The  resentment 
of  the  court  was  carried  to  such  a  pitch  against  him,  that 
^hile  he  lay  upon  his  death-bed.  Sir  Francis  Windtbank, 
one  of  the  secretaries  of  state,  by  an  order  of  council,, 
searched  his  Jiouse  for  seditious  and  dangerous  papers,  under 
the  colour  of  which,  he  carried  off ''Aii  Commentary  ufum  lit-' 
tleton,  with  his  Life  prefixed,  written  with  his  own  hand.^ 
His  Commentary  upoa  Magna  Charta ;  his  Pleas  of  the 
Crown,  and  the  Jurisdiction  of  Courts;  bis  11th  and  I2th 
Reports  ,in  manuscript,  and  51  other  manuscripts  ;'*  like* 
wise  his  last  will^  wherein  he  had  been  for  several  years  mak* 
ing  provision  for  his  vouneer  grandchildren.  The  books  and 
papers  were  detained  until  one  of  bis  sons  moved  the  House 
of  Commons,  in  1641,  ''  that  the  books  and  papers  taken 
by  Sir  Rancis  Windebank,  mi^ht  be  delivered  to  Sir  Robtri 
Coke,  beir  to  Sir  Edwapd,  which  the  King,  at  the  request 
of  the  House,  immediately  granted,  and  mcA  o^  them  as 
could  be  found  were  accordingly  delivered  vp,  but  his  Will 
was  never  recovered.*'  In  a  future  stage  ot*  this  Memoitt 
we  shall  investigate  more  closely  wheHher  tbe  Commentary 
wa  asmone  those  given  up. 

Tbe  MS.  which  we  are  now  describing  is  in  faet  almost 
identified  with  the  one  seized  by  Windebank,  from  what  is- 
stated  a»  to  SSr  Edward^9  life  being  prefixed  to  it ;  for  this 
volume  commences  with  an  account  in  Latin  containiog, 
not  indeed  a  regular  narrative,  but,  a  register  of  all  the  stages 
and  occurrences  in  his  chequered  life,  and,  what  is  peiwliarlf 
important  from  the  extreme  inaccuracies  of  all  the  biogra* 


•  In  tbe  Biographia  Britan.  (article  Cokb)  it  is  said  that  JFmh^ 
Monk  carried  of  *  tbe  Cpmrnentary  upon  Uttletmi^  and  the  History 
of  that  lodge's  Life  in  bis  own  hand^writing/  This  is  plainly  i 
take.««-See  Co^r^sDetectioD,  voK  1. 

4 


Cammaddfy  iiptti  LiitkioM.  II J 

jpibers  of  this  greet  mad^  the  dmte«  and  mostninnite  parti- 
colars  of  his  birth,  marriage^  and  rise  in  the  world.  Thxf 
are  not^  howeTer^  in  many  instances,  chronologically  ar- 
ranged. Thi»,  from  its  peculiar  curiosity,  we  shall  present 
lo  onr  Readers  transcribed  verbatim  from  the  original.  We 
must  omit,  however^  from  want  of  room,  the.  particulars  re* 
lative  to  his  children  until  our  next  Number,  when  we  shall 
also  give  an  account  of  all  the  various  Readings  and  other 
particulars  worthy  of  notice  in  the  edition  of  LiuUton^npoiM 
which  Sir  Edward  actually  wrote  his  Commentary.  We  also 
propose  to  collate,  although  it  must  be  a  work  of  great  diffi- 
culty and  labour,  from  the  small  character  of  the  hand-writings 
and  from  the  injury  which  several  of  the  l^ves  have  sas' 
tained,  the  whole  of  the  manuscript  with  the  printed  edi« 
tions,  and  wherever  we  find  ^y  di£ference  with  the  printed 
Commentary,  we  shall  notice  the  original  reading. 

We  shall  also  notice,  as  we  proceed,  the  different  inaccnra- 
ciea  whi&h  appear  in  the  printed  Lives>  when  compared  with 
hbown  indisputably  accurate  account. 


Nativitat  Edw.  Coke. 

Edwardus  Coke,  Primosenitus  filius  Robert!  et  Winifreds 
Coke,  natus  fuit  apud  MiTeham,  in  Com.  Norff.  die  Sabbati. 
videlt.  primo  die  Februarii,  in  festo  seas  Brigettae,  ac  in  Vi- 
gilia  purificationis  beatae  Marise  Virdnis,  Anno  JDom.  1551, 
annoq.  regni  nuper  Regis  Edwardi,  6ti,  5to,  circa  horam 
1 1  ante  Meridiem  ejusdem  diei.  * 

Nuptix  Edw.  Coke. 

Pnedictus  Edwardus  Coke  et  Brigitta  Paston,  filia  et 
Hcares  Jobannis  Paston  Armigeri  defuncti  et  Anne  Uxoris 
ejus,  maritati  iuerunt  apud  Cokeley,  in  Com.  Sussex,  die 
lunsB  videi .  decimo  tertio  die  Augusti,  in  festo  sancti  Hip- 
politi,  annoque  regni  Dominas  EUsabethsft  modo  Regimas 
vicesime-  quarto,  annoque  Domini  1582  f* 


^  It  is  said  in  the  Biographia  Britannica,  vo).  ii.  p.  1378,  that  ha 
was  bom  in  1550. 

t  The  Author  of  Sir  EdxDord  Cokt^s  life,  in  the  Biographia  Bft- 
tamica,sAys,  in  a  note,  ^  it  docs  not  very  cleariyappeal^  when  either 
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4  November  die  Jovis,  l6lS,  Sworne  of  the  PriTic 
Council. 

25  October,  anno  undecimo  Jacobi  regis,  ternnno  Mi- 
chaelis  constitutus  foi  Capitalis  Jasticiarias  Angliae. 

Brigitta  dilectissima  et  praDcharissima  Uxor  roea  diem 
clausit  extremo  die  Lunae  27  dieJunii,  1598,  apud  Ham,  in 
Com.  £ssex,  ct  sepelitur  apud  Litleshale,  in  Cancella  ibim. 
— ben^  et  beat^  vixit,  et  tanqua.  vera  an  cilia  Domini  ob- 
dormivit,  nee  dubio  nunc  vivit  et  regnat  in  Coelo  ♦. 

Admissus  fiii  in  Collegium  sci  Trinitalis  in  Cantabrigia, 
MenseSept.  an'QEIiz.   1567,  et  ibi  remansi  per  S  annos  f. 

Admissus  fui  in  Hospicium  de  Clifford's  Inn,  Hil.  Term, 
posteaqne,  viz\  24  Aprilis,  Anno  Dom.  1572,  Regin  Eliz. 
14.  admissus  ful  in  Hospicium  interioris  Templi,  Term  Pasoh. 
— Vocatus  fui  ad  Barram  exterior.  20  Aprilis,  Anno  X)mi. 
1571,  Reg.  Eliz.  vicesimo,  Term  Pasch.  . 

Electus  fill  Lector  Hospicii  de  Lion's  Inne,  an*  Dmi. 
1579,  Regno  dictae  Reg.  21,  in  primo  die  Solis,  Term 
Pasch  J. 

Electus  fui  Recordator.  Civitet.  Norvici,  2  Apr.  An*  Dm, 
1586,  Regno  diet.  Re^.  28 1|. 

Assignatus  fui  Justiciarius  pacis  in  Com.  NorfF.  Mense 
Aug.  1586,  Regno  dictae  Re^.  28. 

Vocatus  fui  ad  Bancum  dicti  Hospicii  Inter.  Templi,  die 
Sabb.  16  die  Maii,  Anno  Dmi.  1590,  Regni  dict»  Rcginae 
tricesimo  secundo.  Term  Pascb. 

Electus  fui  Recordator  Civitatis  London,  14  die  Octpbris^ 
an*.  Dmi.  1591>  annoq.  regni  Eliz.  33.  sed,  maenfr  impor- 
tunitate et  labore.  Will".  Fletewood  Serviens.  adlegem  mo- 
derni  Recordator.   locum  sustinuit ;  quanqa  electus  fui  una- 


he  married  this  lady  or  when  she  died  ;  but  from  several  concurring 
circumstances,  it  be^m»  pretty  evident  that  his  first  marriage  was 
contracted  about  seven  years  after  he  was  first  called  to  the  bar." — 
P.  1578.    This  is  an  error  of  three  years. 

•Itissaif)  iiitheBiographiaBrUannica(p.l379^  «« Some  short  time 
after  this  (1592)  he  lost  his  wife,  by  whom  he  had  ten  children."—* 
This  appears  to  be  an  error  of  six  years. 

f  '*  He  remained  in  the  Univer&ity  four  years." — Biog.  Brit,  nt 
supra. 

2  **  About  this  time  (1578)  he  was  appointed  Reader  of  Lion's 
Inn,  and  so  continued  for  three  years." — Vide  Biog.  Brit. 

II  This  appointment  is  mentioned  by  several  biographers;  as  if  it 
had  occurred  almost  immediately  after  his  marriage,  whereas  tkere 
appears  19  have  been  an  interval  of  four  years. 
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nimQ  consensu  totiiis  Coriffi  Aldennaiiniorum  s  Bedpo!ftea7 
die  Jan.  Anno  34  Eliz.  annoque  domini  1592,  apud  JEdef 
meas  in  Huntingfield,  recepi  literas  a  Maiore  et  toto  Senata 
de  London^  quod  dictus  W.  Fletewood  sursum  reddidisset 
officium  prssdict.  qaodque  unanimo  consensu,  nollo  contra- 
dicente,  eligerant  me  Recordatorem  Civitatis  prsedict.  et 
postea  14  die  ejusdem  Mensis  coram  Maiore  et  Senatu,  apud 
Goilhaldam  investitus  fui  et  Locum  Recordatoris  accepi ** 

Electus  fui  Lector  Hospicii  interioris  Templi.  termino 
Paacb.  Anno  34  Eliz.  An*.  Dmu  1592,  primo  die  SoUs  eo- 
dem  termino. 

Die  Solifl  undecimo  die  Junii,  anno  34  Regni  Eliz.  an* 
noq  dom.  1592»  serenissma  nostra  Regina^ex  abundant!  8u& 
gratis,  eregit  me  in  officium  Solicitatoris  sui  Generalis,  prout 
patet  per  literas  Dml.  Treasaurarii  Anglise  mihi  in  ea  parte 
direct,  gerent.  dat.  11  die  Junii,  l5S)2,et  postea,  16*.  die 
ejusdem  Mensis  a  Johanne  Puckering,  Milite  Dm*.  C|us* 
tode  Magni  Sigilli  Angliae,  recepi  literas  patentes  doms* 
Regins  mihi  confect**.  de  officio  pnedict.  et  juratus  fui,  et 
post  bac  videl*.  17  die  ejusdem  Mensis  in  Guilhalda  Civitatis 
London,  in  curi&  Maioris  et  Aldermannionim,  sursum  red« 
didi  officium  Recordatoris  Civitatis  predict,  et,  pro  consilio 
meo  impenso,  ex  sui  benevol&  Voluntatedederunt  mibi  Cen* 
turn  Libras, 

Ubi  Lector  Interioris  Templi  composui  septem  Lecturassu- 
perStatutum  de  97  H  StdeUsubus  in  poss.  transfer. etprimua 
dies  praelectionis  fuit  dies  Mercurii,  2  dies  Augusti,  1592,  et 
post  qniuqueiecturas  finem  feci  propter,  pestem-  unde  unus  de 
hospicio  medii  templi  obiit  et  alii  qui  fuerunt  de  Consortio  et 
Societate  famular.  et    Servient,  meorum  similiter  de  peste 


*  It  is  extremely  remarkable  that  Sir  Edward  Cokt*%  appoint* 
ment  to  so  stry  conspicuous  an  office  as  that  of  Recorder  of  London« 
is  not  noticed  by  any  one  of  bis  biographers,  at  least  that  weliave 
met  with :  and  the  pertinacity  with  which  Sergeant  Fletewood  endea- 
voured to  retain  the  place  mighty  one  would  think,  have  attracted 
some  notice. 

t  Thisii  the  only  mention  which  we  have  met  with  that  Sir  Ed* 
ward  Coke  ever  read  upon  the  StahOf  afUees.  Indeed,  it  is  not 
noticed  by  any  of  his  biographers  that  he  ever  was  Reader  of  th* 
latter  Temple,  although  DvgdaU^in  hrs  catalogue  of  the  Readers  of 
the  Inner  Temple,  (Origincs  Judiciales,  p.li>6)  has  this  entry-  **Au* 
tumm,  34  Eliz,  Edwardus  Cttke^  Kecordatof  Civii^tU^  Lond/'  (postea 
Attor.  Doroinse  Regins  generalis;  deinde  Capitalis  Justic.  ad  Plac. 
coram  Rege  tenenda  assignatus.)  We  are  nOt  without  hopes  that 
mt  shall  be  able  to  discover  theae  Readings  on  Uses,  which  SDOSt  be 
very  valuable.  Sir  Edwarifs  Readings  oa  Fines  aT«  the  only  Read* 
ingi  of  his  which  are  published. 
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obienint.  Ad  Lecturas  meas  fnerant  l60  Socii  et  9  de  Banco 
Hoapidi  InteriorisTempIi  40  de  le  Baire  et  alii  Socii  mei  in-> 
terioris  teiupli  associebant  me  usque  ad  Rumfond  in  itinera 
meo  versos  sedcH  meas  apud  Huntingfiekl^inCom*  Suff«f . 

DieSolis  28  Januarii^  ao^.  Regni  Reg.  Eliz.  SDannocj^ 
dmi.  I59^p  nominatus  fui  per  Domiqam  Reginam  et  Conci* 
lium  apud  Hampton  Court  in  officium  Proioqatori^  Parlia- 
meati  apud  Westm.  19  die  Februarii  tenendi. 

Unus  Militum  Comitat  Norff. 

Die  Lane  quinto  die  Februarii^  an*.  Dm.  1592,  R^niq. 
Reg*  Eliz.  S5,  in  pleno  Comitatu  tent,  apud  Castrum  Nor« 
wiciin  Com.  Norftw  electus  fui  et  nominatus  eodem  die  int. 
horam  octavam  et  nonam  ejusdem  diei  in  primo  loco,  fvore 
votts  Militum  Copiitatus  preedict^  pro  praedicto  Farliameuto 
wA  veniendum  pro  eodem  Com.  ad  Parliamentum  il!ud«  per 
70Q0  miUe  et  ultra  inhabitantes  et  residentes  infra  dictum 
Com.  nullo  contradicente  et  Uta  ekctio  fuit  libera  et  sponta* 
nea  nullo  contradiantt  tt  sine  ambitu  $eu  aliqua  tequisitifme 
ez parte  m€a\  et  in  2*.  loco  Nathaniel  Bacon  Ar.  electns  fuit 
PD08  Militum  comitatusprsedict.  proParliamento  praodicto. 

Proloquutor  Parliament^ 

Decimo  die  Februarii,  nn*.  Re^i  dict»  dom.Regina 
95,  annoq.  Dml.  1502,  electus  fui  m  officium  proloquuCoriS 


^  Dvgdah  (Orig.  Jud.  p.  208)  informs  us  tbat  this  was  tbe 
practice.  He  says,  **  Heretofore  the  Reading  continued  by  the 
ftpuce  of  a  month,  but  of  later  times  only  a  fortnight,  beginning  com- 
Monly  ou  the  Monday,  and  ending  the  Friday  se'nnigbt  following : 
M>  which  day  the  Reader  (after  breakfast)  comes  unto  the  cQpboard> 
with  his  assistants,  and  cupboanl  men,  and  there  makes  a  grave 
and  short  speech  to  them,  tending  to  the  excuse  of  his  weakness^ 
with  desire  of  pardon  for  his  errors  committed  :  which  forthwith  is 
answered  by  the  most  ancient  Bencher  then  present,  who  extolleth 
the  Reader's  bounty,  and  learning,  concluding  with  many  thanks 
tinto  him  :  which  ended,  he  taketh  his  usual  place  ;  and  having  put 
Ills  cases  upoo  the  division  of  that  day,  two  of  the  cupboard  men  argue 
^ne  ol those  cases,  and  a  third  desires  to  know  Mr.  Reader's  opinion 
thereon  tbe  next  terra:  whereupon  the  Reader  ariselh  without  making 
any  argument  at  all,  and,  taking  his  lea/eof  the  Society,  retires 
onto  bis chanvber,  and  prepareth  himself  for  his  journey  homewards} 
wherein  the  yow^  itudents  afidmatii^  others  do  vsuallif  accompanj^ 
kirn  for  thai  dafi  journey y  bringing  him  forth  of  the  town  with  great 
state anii  selemmty ;  and  at  night  bestow  a  great  supper  upon  him  in 
his  }nne  at  their  own  charges ;  and  the  next  moniing  part  company* 
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i^arliament],  per  liben]inG>Dsen{ioin  totiire  communis  domus 
Parliamenti ; — £2  die  Februarii  presentatus  fui  serenissimse 
dm»  Regmse'sedcDti  in  regali  solio  in  superiori  domo  Parlia- 
menti et  admissus  fai  regio  a&sensu  et  cum  summa  gratia  et 
favore  (Johe.  Puckeringe  Milite  tunc  Dno  Custode  et  Prolo- 
cutore  superioris  Domus  Parliamenti)  et  parliamentqm  istud 
finivit  et  disaolutum  fuit  10  die  Aprilis  Anno  sup.  dicto  et 
contiouerat  p.  7  Septimanas  et  unum  diem. 

Aitornatus  Gcneralis. 

Die  Soils  24  die'Marcii^  1593,  annoq.  Regni  Reginae  Eliz. 
tricesimo  sext.  Dna  Regina  ex  abundanti  gratia  su&  con- 
stituit  me  Attornatum  suum  Generaleni  apud  Whitehall,  in 
privatlL  Camer&  sua,  circa  unum  quarterium  horae  post  quar- 
tam  in  pomeridiano :  posteaque  scilicet  ix  die  Aprilis  prox- 
ime  sequent,  recepi  Iras  patentes  dmae  Reginae  a  Johe.  Puck- 
eringe Milite  dno.  Custode  Magni  Sigilli  Angliss  et  Sacra- 
menlum  prestiti  coram  eodem  Dmno.  Custode*. 

Et  prsadicto  24  Marcii,  An«.  Dml.  159.'^,  usque  13  diem 
Novembris,  1695,  non  fuit  aliquis  Solicitator  electus,  et  sic 
per  totum  idem  tempus  gavisus  sum  officium  tarn  Solicitato- 
ris  generalis  quam  attornatus  generalis  non  sine  meo  magna 
labore  ;  et  predict  13  die  Novem.  1595,  Thomas  Flemmg 
Serviens  ad  Leeem  constitutus  fuit  Solicitator  General. 

22  April,  lo()3,  Reg.  Jacobus  constituit  me  Attornatum 
Buum  Generalem. 

22  Mail,  1603,  apud  Grenewhich,  in  privata  Camera,  Rex 
Jacobus,  ex  magno  favore,  constituit  me  *  •  ♦  ♦  ♦'^•, 

Ultimo  die  Jnnii,  l6()6,  constitutus  fui  capital.  Justi- 
ciar. Communis  Banci. 

23dieJunii,  I6l4,  die  Jovis  eleclus  fui  Capital.  Sene- 
scball.  Academis  Cantabrigise  communi  consensu  om-* 
aium,  nullo  contradicente,  et  me  nesciente ;  quod  quidem 


•  Dugdakf  in  his  Cbronica  Series.  Orig*  Judic.  p.  99,  dates  Sir 
Edward  Coke  't  patent  in  1594,  10  April,  36  EUz. 

t  The  bottom  of  tbe  page  is  here  so  much  soiled  that  it  is  impos- 
sible to  make  out  the  remainder  of  the  sentence.  It  plainly  refers^ 
however,  to  hi^  being  knighted.  For  we  are  told  in  the  Biographia 
Brit.  (p.  1380)  that  **  upon  the  2^d  of  May,  l60d,  when  the  King 
feasted  the  principal  persons  of  the  kingdom,  on  account  of  his  quiet 
accession,  at  Greenwich,  he  {Coke)  together  with  Robert  Lee,  then 
Lord  Mayor  of  London,  and  Jokn  Crooke^  Esq.  the  Recorder,  re- 
ceiyed  the  honour  of  knighthood. 
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Thomas  Howard,  Comes  Siiff.  Qoper  teoait ;  et  ante  earn 
Robtns,  Gxmes  Satnm. 

Die  Lnose  in  fesl.  Paschse.  Anno  1*  Carol!  Regis  electos 
ibi  ivins  militam  pro  ComitaL  Norff.  ad  Parliamentom^  1* 
Caroli,  sinealiqaa  motione  aot  cogitatione  inde  per  me  ha- 
bitft.  Similiter  electns  fui  unus  Militum  pro  Com.  Norffl  ad 
•ecnndmn  Parliamentmn  et  electas  fiii  unus  Militom  pro 
Com.  Bocks* 

Anno  3**  Caipli  Regis  electus  fui  Milit.  Parliamenti  pro 
dnobas  Comitat.  viz*,  pro  Com.  Buckingham  et  pro  Com. 
Suffolk  :  at  elegi  Com.  Buck,  eo  quod  iblm  residens  fui  et 
per  eundem  Comitat.  prius  electus  fui. — rare  electus  est  ali- 
quia  MDit.  duorom  Comitat. 


[To  he  continued,'} 
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A&Tictft  V. — The  Present  Practice  and  Costs  of  the  Hfgi 
Court  of  Chancery,  with  practical  Directions  and  RemarHs  for 
the  Guidance  of  Solicitors  in  the  conducting  of  a  Cause  from  the 
Commencement  to  its  Close,  And  aUo^  in  other  Proceedings  under 
the  Jliriidiction  of  the  Lord  Chancellor  ;  in  which  the  Practice  of 
the  Court  and  before  the  Master  is  fully  explained :  with  an  Appen* 
diXf  containing  a  valutdtle  Collection  of  modem  Precedents.  By 
Sa  MITEL  Turker,  Solicitor  :  Sd  Edition^  enlarged  and  improved 
ly  Robert  Hinde  Vebiables,  Esq.  of  the  Six  Clerks*  Opice : 
S  Vols.  8vo. — CUirke  and  Sons,  Portugal  street,  JJncMs  Inn.-^ 
pp.  777  and  Ixiv. 

CIR  William  Blackstone,  ia  that  part  of  his  Commentaries 
^  in  which  it  became  necessary  to  treat  of  the  practice  and 
forms  of  the  courts,  deUvered  an  opinion  upon  books  of  prac- 
tice, which  has  been  in  a  great  measure  adopted  with  respect 
to  all  lawbooks  in  general,  viz.  ^*  that  that  which  bears  the 
latest  edition  is  usually  the  best.*"  From  this  sentence,  ttiat 
r«  damns  with  faint  praise/'  he  excepted  Gilberts  History 
and  Practice  of  the  Court  of  Common  Pleas,  which,  he  de- 
scribes'^  as  a  book  of  a  very  different  stamp;  and  which 
(though  like  the  rest  of  his  posthumous  publications)  it  has 
suffered  most  grossly  by  ignorant  or  careless  transcribing,  yet 
it  has  traced  out  the  reason  of  many  parts  of  our  modern 
practice  from  the  feudal  institutions  and  the  primitive  con- 
struction of  our  courts  in  a  most  clear  and  ingeuious  man- 


•fi2ac.Com.  3.  272.  note  (a). 
YOL,  III.  N®.  18.  C  T  ] 
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ncr."  Since  the  time  when  this  passage  was  written,  a  book 
of  practice  of  the  court  of  King's  Be.nchh^s  been  published, 
with  a  precision  and  accuracy  of  statement^  and  with  a  clear* 
iiess  of  arningement  which  would  probably  have  drawn  from 
the  learned  commentator,  a  similar  mark  of  particular  ap- 
probation^ though  it  does  not  attempt  historically  to  elucidate 
the  sources  and  grounds  of  the  practice,  but,  in  general,  i3 
coniincd  to  the  tracing  out  of  the  progress  of  a  suit  from  its 
commencement  to  its  close.  The  approbation  of  the  pro- 
fession has  been  so  universally  bestowed  on  the  work  of  Mr. 
Tidd,  to  which  we  allude,  that  it  might  have  been  expected 
that  some  one  would  have  been  stimulated  by  it  to  undertake 
a  similar  task  as  to  the  court  of  CAancer^,  and  further  to  have 
elucidated  ihe  practice  as  well  by  an  historical  deduction  of 
it  from  its  first  sources,  for  which,  we  presume,  there  are 
many  materials  in  the  printed  and  manuscript  works  of  some 
of  its  founders  and  regulators,  such  as  Lord  EUesmere,  Lord 
Bacon,  Lord  Coventrj/,  Sir  Julius  Casar,  and  others ;  as 
also,  by  a  clear  and  methodical  arrangement  of  the  various 
decided  points  to  be  collected  from  tbe  more  modem  books  of 
reports. 

Without  denying  to  Mr.  Vtnahhs  the  just  credit  which  is 
due  to  him  for  many  useful  and  practical  directions  to  the 
solicitor  and  his  clerks,  in  the  ordinary  routine  of  the  business 
in  a  solicitor's  office,  we  regret  that  he  has  not  attempted  a 
work  on  a  plan  of  a  somewhat  different  nature,  but  has  di- 
rected his  attention  as  much  to  the  art  of  makine  out  bills 
of  costs,  as  to  the  mode  of  conducting  a  suit.  We  by  no 
means  question  the  utility  or  the  correctness  of  these 
tables,  for  they  are  all  taken  from  bills  actuall}'  taxed  before 
the  Master,  though,  we  fear,  that  without  due  discrimination, 
they  may  sometimes  suggest  to  a  young  practitioner  many  a 
three  and  four  pencCy  which  if,  instead  of  making  out  his  bill 
hy precedent  as  he  draws  an  ordinary  notice,  he  had  consulted 
only  his  day-book  of  actual  fees,  disbursements,  and  attend- 
ances, he  would  perhaps  not  {isLve  charged  ;  and  we  cannot 
help  thinking  also,  that  in  addition  to  the  column  intitled 
tax  off.  it  would  have  been  a  great  convenience  to  practicers, 
both  in  toijcn  and  country  ^X.o  have  inserted  another  of  the  fees 
of  agency. 

As  thl^book  has  been  for  some  time  before  tbe  profession 
VCL  two  editions  previous  to  the  present,  and  its  general  me- 
rits are  well  known,  it  is  unnecessary  to  enter  into  a  close 
and  critical  examination  of  it ;  but  for  the  benefit  of  some  of 
our  readers^  and  in  pursuance  of  our  usual  method  of  uo* 
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ticing  books^  we  shall  proceed  shortly  to  slate  the  general 
plan  of  it. 

The  work  commences  with  a  sort  of  analyticaliniroduvtion 
to  the  practice,*  in  which  the  variom  species  of  bills,  the  pro^ 
cess  ofsubpana  and  contempt^  abatement y  afiswers,  exceptions, 
pleas  and  demurrers,  replications,  rejoinders,  examination  of 
witnesses,  hearing  of  the  cause,  decree,  rehearing,  appeal,  in- 
terlocutory proceedings,   such  as  reports,  orders,  certificates, 
paying  into  and  receivitig  money  out  of  court,  injunctions,  nc 
exeat  regno  and  costs,  are  but  shortly  stated.    1  hen  followed 
several  bills  of  costs  to  which  succeed  practical  directions 
and  remarks    applicable   thereto.     The  order  of  them    is 
as  follows  : — First,  a  bill  of  costs  for  the  plaintiffs  in  a  suit 
for  carrying  the  trusts  of  a  will  into  execution — Ditto  for 
the  defendants  in  the  foregoing  cause — Ditto  on  a  petition 
that  an  infant  heir  might  be  directed  to  convey  mortgaged 
premises — Ditto  for  a  plaintiff  where  an  issue  was  directed  on 
the  hearing — Ditto  for  defendant — Ditto  for  a  plaintiff  on 
proceedings  against  a  peer,  plea  and  answer  pub  in,  argument 
of  the  plea,  &c. — Ditto  on  the  rehearing  of  a  cause — Ditto 
on  discharging  an  order  foi'  irregularity — Ditto  on  an  appli- 
cation to  discharge  a  former  solicitor,   8cc. — Ditto  on  the 
foregoing  matter  where  more  than  one-sixth  was  taken  off, 
and  the  solicitor  ordered  to  pay  costs — Ditto  between  soli- 
citor and  client.    On  taxing  the  solicitor's  bill,  and  takii^ 
the  papers  out  of  the  solicitor's  hands  where  the  client  pays 
the  costs  of  taxation,  the  bill  being  under  a  sixth — Ditto  on 
a  petition  that  trust  money  directe<)  to  be  laid  out  in  the  pur- 
chase of  hereditaments  may  be  paid  to  the  person  entitled 
thereto  under  the  entailed  estate  act — Ditto  in  the  case  of  a 
lunatic  petition. 

The  second  volume  is  more  properly  an  appendix  paged  in 
a  regular  and  connected  series  with  the  first,  and  contains 
several  very  useful  precedents  of  practical  forms  and  intro- 
ductory observations  thereupon,  in  matters  incidental  to 
exery  suit  in  the  progress  of  it,  viz.  Affidavits — Certificates^^ 
Charges  and  claims — Discharges — Exceptions — Motions  and 
noticcS'-'Objections—Petitiofis — Proposals — together  with  aa 
index. 


•  This  is  an  improvement  of  the  Solicitor's  Practice  in  the  High 
Court  of  Chancery  epitomized ;  a  usefullittle  book,  which  has  bceu 
often  published. 

[t2] 
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On  the  subject  of  dismissing  a  bill,  a  point  lately  occarredt 
which  we  shall  insert,  as  the  Editor  does  not  seem  to  have 
foreseen  the  distinction,  when  treutmg  of  the  dismiss  ag  of 
hills. 

A  motion  wns  made  on  behalf  of  one  of  the  dtfendants  in  a 
cause  to  dismiss  ihe  bill  wiib  costs  as  against  him,  no  proceed- 
ings having  taken  place  for  three  terms  aUer  bis  answer  was 
£led.  It  was  s^iated  on  the  other  side  that  the  only  mate- 
riiil  difendant  in  the  causr  had  not  put  in  his  answer,  and  that 
\\\e  1  iaintijf  tiad  been  j'i«;cetding  ^.gainst  him  with  all  due 
di^'i^enre  to  sequestration,  i:  '-rdirr  to  have  tbe  bill  taken 
fn:  i'.njesw,  'I  bat  luitil  this  w-is  done  or  an  iinswer  ob- 
it. .;e(i.  iL  was  imposs>riie  for  iUe  plaiiUiJf's  (*ounscl  to  judge 
"wbeti.er  it  would  be  proj/er  to  reply  lo  the  answer  of  tliisa^- 
fendantf  or  b  'W  otherwise  to  proceed.  It  was  insisted  for 
the  dejendanf  u\i\l  tbe  motion  wsis  oi  course;  that  the  i&- 
fendant  who  rad  answered  was  in  all  cases  intitled  to  have 
the  bill  dismissed,  as  w-jainst  him,  in  order  that  he  might 
have  his  costs ;  that  he  was  not  bound  to  wait  for  the  de- 
fault of  ottiers,  aud  that  he  must  be  brought  before  the 
court  again,  it*  it  should  afterwards  appear  necessary.  It 
■was  suhinitU d,  on  the  other  side,  that  this  course  would  only 
harass  tbe  piainiiff,  who  had  b^en  guilty  of  no  laches  ;  and 
that  tt.:&  \Mi:i  not  a  motion  of  course,  but  an  appeal  to  the 
discretion  of  the  court,  whether.  Under  the  circumstances, 
the  bill  snouid  be  dismissed.  The  Lord  Chancbllor  ex- 
pressed great  difficulty  in  adopting  a  rule  which  seemed  so 
contrary  to  all  principle  and  reason,  as  ihe  plaintiff  had  not 
been  guilty  of  any  neglect,  and  asked  the  opinion  of  the  most 
experienced  practitioners  on  the  point.  Mr.  Stanley ^  and 
aeveral  other  gentlemen  answered,  that  the  practise  was  as 
had  been  stated  by  the  counsel  who  made  the  motion,  and 
that  both  Lord  Thurlow  and  Lord  Rosslyn  had  dismissed 
many  bills  under  similar  circumstances.  The  Lord  Chan- 
cellor, upon  this,  made  tbe  order;  but  expressed  himself 
not  at  all  satisfied  on  the  point. 

Mr.  Fenableshas,  we  confess,  made  many  useful  additions, 
particularly  by  noticing  modern  cases,  which  occur  in  the 
Dooks,  but,  we  think,  his  plan  has  considerably  fettered 
his  exertions,  and  we  should  rather  have  seen  them  em- 
ployed in  a  work  raised  upon  a  ground-plot  of  his  own. 
Bills  of  costs  are  really  so  principal  a  feature  in  his  book, 
tbat  we  have  been  sometimes  inclined  to  think  the  title  should 
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more  properly  have  been  instead  of  the  Present  Practice  and 
Costs,  Sec.  The  Present  Costs  and  Practice,  8cc.  wilh  which, 
trifling  alteration  we  may  safely  recommend  this  work  to 
the  early  attention  of  such  of  our  readers  as  are  or  may  be- 
come solicitors  in  the  High  Court  oF  Chnncery,  We  cannot 
conclude  without  noticing  that  the  author  or  his  editor, 
which  ever  he  he^  has  endeavoured  to  gain  the  approbation 
of  another  pan  of  the  profession  by  the  following  friendly 
recommendation,  which,  after  the  new  stamp  regulations, 
will  become  more  important. 

''  The  bill  may  be  drawn  by  the  solicitor;  but  as  great 
care  and  attention  is  generally  required  in  the  framing  of  a 
bill,  it  is  advisable  for  the  solicitor  to  lay  proper  instmc^ 
tionshefore  his  counsel,  who  will  draw  and  sign  a  draft  of  it. 
This  saves  a  great  deal  of  trouble ;  for  though  the  solicitor 
may  have  an  extensive  knowledge  of  the  tneory  as  well  as 
the  practice  of  his  profession,  yet  this  is  very  rarely  the  case, 
and  if  the  bill  should  be  planned  improperly,  the  counsel  will 
experience  equal  difficulty  in  altering  and  settling  as  in  draw- 
ing the  bill  in>m  the  beginning. 

*'  The  bill  must  be  settled  and  signed  by  counsel;  the  fee  to 
him  for  drawing  or  perusing  the  draught  of  a  bill,  as  the 
practice  is  at  present  settled,  depends  upon  the  length  of  it; 
and  in  many  cases,  perhaps,  that  mode  of  ascertaming  the 
fee  is  proper,  but  it  is  certain  that  cases  do  sometimes  occur 
where  the  observance  of  such  a  rule  would  be  manifest  imttS" 
tiee.  Casts  may  happen  where  a  much  larger  fee  ought  to 
be  paid  ;  where  the  brevity  and  conciseness  of  the  bill,  se- 
lected*  from  a  large  mass  of  papers,  demonstrates  the  jndg« 
ment  of  the  draftsman,  and  certainly  is  no  proof  (hat  the 
labour  has  not  been  equally  great,  as  when  for  this  concise- 
Bess  a  loose  and  desultory  statement  of  facts  is  substituted,  in- 
termixed with  argument  and  declamation !'' 


AaTiCL£  VI. — HoRiE  JuRiDicjB  SuBSECivJE:  0  Connected  Se* 
rici  of  Notes,  respecting  the  Geography^  Chronology,  and  Literary 
History  of  the  principal  Codes  ana  original  Documents  of  the  Gre* 
ciany  Romany  Feudal,  and  Canon  Law,  By  Charles  Butler, 
Esq,  of  Uncidn's  Inn. — Brooke  a«<i  Clarke,  BeU-yard^-^fp. 
136  and  xiv, 

TTHOSEwho  are  acquainted  with  Mr.  Butler^s  former 
pubUcationsi  which  may  well  be  presomed^  as  this  is 
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professed  to  be,  the  products  of  leisure  hourly  and  those,  we 
may  add,  exceedingly  well  employed,  will  be  gratified  with 
the  appearance  of  this  very  neat  and  commodious  little  trea- 
tise, which  forms  an  excellent  introduction  to  the  study  of 
the  various  codes  enumerated  in  the  title  page. 

The  subject  of  the  work  is  in  itself  so  extensive,  and  the 
View  of  it  which  the  author  has  given  in  an  introduction  of  a 
few  pages,  is  so  clear  and  succinct  that  we  shall  insert  it  in 
preference  to  any  analysis  of  our  own. 

^'  The  following  sheets  complete  a  very  imperfect  execu- 
tion of  a  design,  which,  almost  in  the  first  moments  of  his 
engaging  in  the  study  of  the  law,  the  writer  formed,  of  com- 
mitting to  paper  a  succinct  Literary  History  of  theprhtcipal 
Codes  t;xtant  of  Sacred  and  Profane  Law,  Such  a  work,  ex- 
ecuted with  abiUty,  would  be  curious,  interesting,  and  in- 
structive :  the  writer's  projecting  it  shews  his  equal  ignorance, 
at  the  time  of  its  nature  and  extent,  and  of  his  inability  to 
execute  it. 

'^It  has  not  however  been  wholly  out  of  his  mind;  so  that, 
for  a  great  number  of  years,  be  has  been  in  the  habit  of  em« 
ploying  his  leisure  hours,  in  the  study  of  these  codes,  and  in 
committing  to  paper  his  observations  on  them. 

''  Encouraged  by  the  reception,  which  a  private  impres- 
sion of  it  had  received  among  his  friends,  he  published,  in 
1799>  something  in  the  nature  of  a  Literary  History  of  the 
Old  and  New  Testaments — (on  many  accounts  the  most  im- 
portant of  all  codes  of  law)--under  the  title  *'  Hone  Bibliat, 
*'  being  a  connected  Series  of  Miscellaiuous  Notes  on  the  ori^ 
*'  ginal  Text,  early  Versions,  and  printed  Editions,  of  the 
^  Old  and  New  Testaments:' 

*'  He  has  since  circulated  amon^  his  friends,  a  private 
impression  of  a  similar  series  of  Notes  on  the  Coran,  the  Zend- 
Avesta,  the  Vedas,  the  Kings,  and  the  Edda,  the  sacred 
Codes  of  the  Mahometans,  the  Parsees,  the  Hindoos,  the 
Chinese,  and  the  Scandinavians. 

''  The  following  sheets,  containing  a  similar  series  of  hit 
Notes  on  the  Grecian,  Roman,  Feudal,  and  Canon  Law^ 
now  solicit  the  reader's  attention. 

*'  As  some  excuse  for  the  imperfections  of  these  compi- 
lations, he  begs  leave  to  mention,  that  he  has  had  little  leisure 
to  bestow  on  them  beyond  occasional  bits  and  scraps  of  time 
which  a  very  laborious  discharge  of  the  unceasing  duties  of 
a  verjr  laborious  profession  has  left  at  his  command,  and 
which  he  has  always  found  it  a  greater  relaxation  to  emplojf 
iu  this  manner  than  in  any  other. 
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What  is  here  said  on  the  Grecian  Law  may  be  found 
tocontaia  some  account  of 
L  The  Geographical  Limits  of  Greece.-- 11.  Of  its  Legis- 

Bifi>rt  Christ.        latlOD. 

.  In  its  Fabulous 

.  Heroic 

.  And  Historical  Age 

or  the  Laws  of  Lycurgus 

Draco 

and  Solon  ' 

And  of  the  Decline  of  the  Laws  of  Athens  and  Lace* 

daemon 

What  is  said  of  the  Roman  Law^  maybe 
found  to  contain  some  account 

I.  Of  the  Degree  of  Credit  due  to  the  Histories  which  have 

reached  us  of  the  Five  First  Ages  of  Rome 

II.  Of  the  Geographical  Limits  of  the  Countries  in  which 

the  Roman  Law  has  prevailed  : 
1.  Italy — 2.  The  Roman  conquests  in  Europe — 3.  And  the 

Roman  conquests  out  of  Europe, 
II L  Of  the  different  Classes  of  Roman  Subjects 

1.  Citizens,  or  those  who  had  Jus  Civitatis     2.  Latins,  or 

those  who  had  Jus  Latii — 3.  Italians,  or  those  who  had 

Jus  Italicum — 4.  And  of  the   Provinciaei  Municipia, 

Praefecturae  &c  Civitates  Foederatae 

IV.  Of  the  Government  and  Form  of  Roman  Legislation. 

1.   As  originally  constituted — 2.  And  as  successively  al- 
tered—3.  Of  the  titles  of  their  laws 

V.  Of  the  History  of  the  Roman  Law 

7SS         1.  Its  First  Period — from  the  Foundation  of  Rome  till 

the  ^ra  of  the  Twelve  Tables 
509    Jus  Chrile  Papyrianum 
453         2.  Second  Period 
451  The  Twelve  Tables 

3.  Third  Period — the  Laws  of  Rome  daring  the  remain- 
ing Period  of  the  Republic 
1 .  Jus  Honorarium — 2.  Actiones  Legis  &  Solemnes  Le* 
gum  Formulas — 3.  Disputationes  Fori  &  Responsa  Pru- 
dentum 
4f Fourth  Period 
4$  Julius  Caesar 

^f^^^'  5.  Fifth  Period— Adrian 
120  Edictum  Perpetuum 

284  Codex  Gregorlanus 

Codex  Hermogenianus 
6.  Sixth  Period 
30$  CoBstantine  the  Great 

5 
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jtfhr  cirUf.  V.  7.  Seventh  Period 
^3  Theodosius  the  Younger 

433  Codex  I'beodosianus 

^Og  Breviariuni  Aniani 

8.  Eighth  Period — Juitinian 
528         1-  Codex  Primee  Praleciionis 
553        2.  Digestuin,  or  Pandects 

3.  Institutiones 
534        4.  Codex  Repetita;  PraelectionU 
566        5.  Novella 
508        6.  Volumen  Authenticum 

7.  Libri  Fcudorum,  and  other  Articles  forming  the  Dcd* 
ma  Collatio 

8.  General  Merit  of  Justinian's  Collection 

g.  Ninth  Period— the  Fate  of  Justinian's  Law. 
753         1.  In  the  Western  Empire 
2.  In  the  Eastern  Empire 
Q06  The  Basilica  .     t^    «    ^    ^ 

1453  The  Extinction  of  the  Roman  Law  in  the  East,  in  con- 

sequence oi'the  taking  of  Constantinople  by  Mahomet 

the  Second  ,     .     ,     «  ,       . 

10.  The  Tenth  Period— Revival  of    the  Roman  Law  in 
the  West,  in  consequence  of  the  Discovery  of  the  Pan- 
dects at  Amalphi— Collations  and  Editions  of  the 
Pandects 
VL  Principal  Schools  of  the  Civil  Law 

1.  School  of  Irnerius 

2. Accursius 

5. . Bartolus  and  Baldus 

4, Cujas  ,      •    .        •  r^i^ 

VIL  Influence  of  the  Civil  Law  on  the  Jurisprudence  of  the 
principal  States  of  Europe 

Wbat  is  said  on  the  Feudal  Law,  may  be 

found  to  contsun  some  account 
L  Of  the  original  Territories  of  the  Nations  by  whom  it 
was  established 
1.  ScYthians-r2.  Celts— 3.  Sarmatians— 4.  Scandinavians 
5.Germans— e.Huns— 7.  Sclavonians 
XL  Of  the  gradual  Extension  and  Dates  of  the  principal 

ConquesU  made  by  them  -  ,     • 

III.  And  of  the  principal  written  Documents  of  the  Learn- 
ing  of  Foreign  Feuds 
1.  Codes  of  Law— 2.  Capitularies— 3.  Customary  Law 

What  is  said  on  the  Canon  Law,  may  be  found 

to  give  some  account 
I.  1.  Of  the  Ancient  Religion  of  Rome— 2.  Of  the  Gods 

worshipped  by  the  Romans— 3-  And  of  tM  CoUejct 

of  Priesu  dedi^ited  to  their  Senic« 
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4/hr  OHsi.  II.   Of  their  Toleration  of  Foreign  Wonhip 

III.  Of  the  Christian  Hierarchy 

IV.  Of  the  General  Materials  of  Canon  Law 

V.  Of  the  History  of  the  Canon  Law 

1.  llie  Ancient  Period  of  the  Canon  Law 

1.  Canons  of  the  General  Church 
The  Apostolic  Constitutions 

2.  Canons  of  particular  Churches 
-Codex  Ecclesiae  Orientalis 

Codex  Exclesiae  Universas 
Nomo-Canon  of  Joannes  Scholasticus 
Synod  in  Trullo 
^Nomo-Canon  of  Photius 
3.  Vetus  Canonum  Latinorum  Editio,  by  Dyonysius  Exi- 
gaiis — 4.  Collection  of  Canons  of  tfa^  African  Church. 
— Church  of  Spain 
S.  The  Middle  Period  of  the  Canon  Law 
760        1.  Isidore  Peccator,  or  Mcrcator's  Collection  of  Decreta 
845  Capitularies  of  Adrian 

906        Collection  of  Rheginon  Abbot  of  Prumia 
1000        Burchardus's  Magnum  Decretorum  seu  Canonum  VqIu* 

men 
1100        Decretum  Canonum,  and  Panomia  of  Ivo 
1150         2.  Decretum  Gratiani — Breviarum  Bernard!  Papiensis 

Collections  of  Johannes  Galensis  and  Peter  Beneven« 
tanus 
1230        Libri  quinque  Decretalium  Gregorii  Noni 
1298         Liber  Sextus  Decretalium 
1313         Liber  Septimus  Decretalium 
1340        Extravagantes  Jobannis  xxii* 
1483         Extravagantes  Communes 
1590        Collection  of  Mattha^i 
Institutiones  Lancellotti 
3.  Of  the  Modern  Period  of  Canon  Law. 
1 .  Transactions  and  Concordats  between  Sovereigns  and 
the  See  of  Rome — 2.  Counsels  of  Basil,  Pisa,  Con- 
stance, and  Trent — 3.  Bullarium — 4.  Regulse  Cancel- 
lariae  Romans — Decrees  and  Ordinances^  of  the  va- 
rious Congregations  of  Cardinals  at  Rome ;  and  the 
Decisions  of  the  RoU — 5.  Legantine  and  Provincial 
Constitutions 
VI.  Auihority.of  the  Canon  Law. 

ApiPBiTDix. — Note  1.  *On  the  Right  of  the  Crown  of  England  to 


*  Thb  is  extracted  from  the  notes  to  Co.  Lttt,  by  Mr.  Butler. 
▼OL«iii.  II M 8,  [u] 
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the  exclusive  Dominion  and  Property  of  the  British  Seas.^—Nottf 
II.  On  the  Geographical  Division  of  the  Alps — Note  III.  On  the 
Praetor's  Judicial  Power,  from  Dr.  Bever's  History  of  the  Legal  Po* 
lity  ol  the  British  State. — Note  IV.  On  the  Modes  of  quoting  the 
Civil  and  Canon  Laws,  from  Dr.  Halifax's  Analysis  of  the  Roman 
Civil  Law. 

As  we  are  well  convinced  that  the  legal  wisdom  which 
draws  after  it  a  high  and  well  deserved  tame,  such  as  that 
which  belongs  to  a  Bacon,  a  Hale,  or  a  Man^cld,  can  only 
be  acquired  by  a  diligent  course  of  study  on  an  extensive 
and  liberal  plan,  stretching  far  beyond  the  narrow  circle  of 
ordinary  practical  information,  we  are  not  surprised  that  Mr. 
Butler  should  indulge  a  thirst  for  general  knowledge  in  the 
occasional  investigation  of  subjects  which  may  be  deemed, 
perhaps,  even  more  remotely  connected  than  these  are,  with 
what  belongs  to  his  immediate  practice.  By  some  they^  may 
indeed  be  thought  to  involve  too  much  of  difficulty  to  be 
fitted  for  the  amusement  of  the  few  hours  that  can  be  spared 
from  the  fatigues  of  a  laborious  profession.  But  there  are, 
in  letters,  as  in  arms,  those  who  burn  with  the  thirst 
of  universal  conciuest,  who  know  no  fatigues  in  the  pursuit 
of  the  object  of  tneir  ambition,  and  make  the  acquisition  of 
one  branch  of  knowledge  only  the  means  of  assisting^in  their 
further  progress  through  the  regions  of  science,  as  the  gain-* 
ing  of  one  province  leads  the  military  enthusiast  to  the  sub^ 
jugation  of  others,  and  supplies  him  with  means  of  carrying 
war  into  more  distant  countries.  This  is  always  the  course 
of  an  ardent  mind,  which  is  never  so  well  satisfied  with 
ample  possessions  as  it  is  stimulated  by  the  desire  of 
constant  acquisition  ;  and  while  the  vicious  ambition  of 
universal  despotism  to  be  won  by  military  conquest,  threa- 
tens nearly  all  Europe,  we  have  here  an  example  of  a  law- 
yer, who,  in  his  peaceful  sphere,  has  projected,  as  it  were,  a 
plan  of  universal  conquest ;  a  course  of  reading  and  reflection 
upon  all  the  remarkable  codes  of  jurisprudence,  divine  and 
human,  from  the  earliest  ages  to  the  present.  This  was  the 
author's  object  in  even  his  earliest  professional  studies,  and 
he  regrets  that  after  mapy  years  be  has  been  enabled  to  exe- 
cute but  imperfectly,  and  not  according  to  his  own  exten- 
sive views,  a  plan,  which  may  be  well  conceived  to  be  too 
great  for  one  man,  when  it  is  considered  that  he  has 
not  been  able  to  bend  the  whole  of  his  powers  to  the 
task.  We  wonder  not  then  that  Mr.  Butler  deems  his 
present  work  but  an  imperfect  sketch  of  that  which  he  would 
nave  wished  to  execute  on  a  more  ample  scale ;  but^  we  be- 
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lieve,  that  his  readers  will  have  cause  to  rejoice  that  he  has 
never  been  wholly  discouraged  in  his  undertaking,  and  will 
consider  that  if  he  has  travelled  through  a  vast  and  difficult 
region  in  the  pursuit  of  intellectual  treasures^  and  has  hoped 
to  collect  a  more  ample  store  than  he  has  had  opportunity  to 
bring  home,  he  has  yet  given  them  such  a  plan  of  the  track 
and  course  which  he  has  himself  pursued  that  others  may 
hav^  less  difficulty  in  following  him,  should  they  be  tempted 
by  the  same  spirit  to  encounter  difficulties  in  the  hopes  of 
further  discoveries ;  and  for  himself,  we  trust,  he  feels  con- 
tented that  he  has  met  only  with  a  common  faie  in  a  par- 
tial failure  of  his  expectations,  which,  we  yet  hope,. will 
never  check  the  future  aspirings  of  youthful  ardour,  or  repress 
the  vigorous  energies  of  enterprismg  genius,  whose  lot  it 
always  id  to  aim  at  great  and  arduous  things.  To  him  then 
we  may  safely  apply  th^  words  in  which  Johnson  expresses 
his  own  feelings  on  an  occasion  somewhat  similar,  when  he 
regrets  the  imuerfections  of  his  dictionary  of  the  English 
language — '^  To  have  attempted  much,  is  always  laudable 
even  wnen  the  enterprise  is  above  the  strength  that  under- 
takes it  :  to  rest  below  his  own  aim  is  incident  to  every  one 
whose  fancy  is  active  and  whose  views  are  comprehensive ; 
nor  18  any  man  satisfied  with  himself  because  he  has  done 
moch,  but  because  he  can  conceive  little." 

We  extract  the  following  passage  as  one  which  will  proba- 
bly be  interesting  to  English  lawyers,  since  it  shews  that  those 
useful  fictions,  which,  to  persons  ignorant  of  the  utility  of 
forms  in  legal  proceedings,  appear  the  ridiculous  inventions 
ofUgalmonks,  nave  been  found  in  all  ages  to  afford  the  most 
convenient  modes  of  obtaining  the  great  ends  of  justice. 

'<  One  mode  of  process  in  use  at  Athens  bears  a  resemblance  to  the 
modern  practice  of  trying  the  title  to  the  freehold  by  ejectment. 
That,  in  its  original  state,  was  an  action  brought  by  a  lessee  for 
years,  to  repair  the  injury  done  him  by  dispossessing  him  of  his  term. 
To  make  it  serve  as  a  legal  process  for  recovering  the  freehold,  the 
law  now  supposes  that  the  party  dispossessed  has  entered  on  the  land ; 
that  he  has  executed  a  lease  of  it ;  iand  that  his  lessee  has  been  dis- 
possessed :  for  this  injury  the  lessee  brings  his  action  of  ejectment  to 
recover  the  term  granted  by  the  lease;  now,  to  maintain  his  title  to 
the  lease,  he  must  shew  a  good  title  in  his  lessor ;  and  thus  inciden* 
tally  and  collaterally  the  title  to  the  freehold  is  brought  before  the 
court.  In  the  jurisprudence  of  Athens,  the  guardian  aiul  ward  were 
so  &r  identified,  that  the  latter  could  not  maintain  an  action  against 
the  former ;  so  that,  for  any  injury  done  to  his  property,  t^e  ward, 
during  the  term  of  pupilagie,  was  without  remedy.     For  his  relief 
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the  law  authorised  tbe  Archon  to  suppose  a  lease  had  been  executed 
by  tbe  ward  to  a  stranger ;  then,  the  stranger,  a  kind  of  next  friend, 
was  to  bring  his. action  against  the  guardian,  for  the  injury  done  to 
his  property,  during  the  term ;  and,  if  he  recovered,  he  became  trus- 
tee of  what  he  recovered  for  the  ward.  Thus,  iu  each  case,  a  ficti- 
tious l^ase  was  used  as  a  legal  process  for  bringing  the  real  merits  of 
the  case  to  trial/' 

In  tbe  following  passage  we  have  a  clear  view  of  the  Ii« 
mited  power  of  aJRonuznpr^f or,  an  officer  who  has  too  fre- 
quently been  supposed  to  possess  a  jurisdiction  armed  with 
a  vigour  beyond  tne  law. 

**  Such  were  his  rank  and  authority  in  Rome,  and  such  the  influence 
of  bib  decisions  on  Roman  jurisprudence,  that  several  writers  on 
the  Roman  law  mention  his  edicts  in  terms,  which  seem  to  import 
that  he  possessed  legislative  as  well  as  judicial  power ;  and  make 
it  difficult  to  describe  with  accuracy,  what  is  to  be  understood   by 
the  Praetor's  edict.     Perhaps  the  following  remarks  on  this  subject 
will  be  found  of  use,  and  shew  an  analogy  between  some  parts  of 
the  law  of  which  the   honorary  law  of  Rome  was  composed,  and 
some  important   branches  of  the  law  of  England. — 1st.   By  the 
Praetor's  edict,  as  those  words  apply  to  the  subject  now  under  con- 
sideration, civilians  do  not  refer  to  a  particular  edict,  but  use  the 
words  to  denote  that  general  body  of  law,  to  which  the  edicts  of 
the  Praetor's  gave  rise. — 2dly.  It  is  to  be  observed,  that  thelegisla^ 
tive  acts  of  any  state  form  a  very  small  proportion  of  its  laws ; 
a  much  greater  proportion  of  them  consists  of  that  explanation  of 
the  general  body  of  the  national  law,  which  is  to  be  collcctci  from 
the  decisions  of  its  courts  of  judicature,  and  which  has,  therefore, 
the  appearance  of  being  framed  by  the  courts.     A  considerable 
part  of  the  law,   distinguished  by  the  name  of  the  Praetor's  edict, 
was  of  tbe  last  kind ;  and,  as  it  was  a  consequence  of  his  decisions, 
received  the  general  name  of  his  kw.     In   this  respect,  the  legal 
policy  of  England  is  not  unlike  that  of  Rome;  for,  voluminous  as 
is  the  statute  book  of  England,  the  mass  of  law  it  contains  bears  i^o 
proportion  to  that  which  lies  scattered  in  the  volumes  of  reports, 
which  fill  the  shelves  of  an  English  lawyer's  library  :   and  perhaps  it 
would  be  difiicult  to  find,  in  any  edict  of  a  Prsetor,   a  more  direct 
contradiction  of  the  established  law  of  the  land,  than  the  decisions 
of  the  English  judges,  which,  in  direct  opposition  to  the  spirit  and 
language  of  the  statute  de  donis,  supported  the  effect  of  common  re- 
coveries in  barring  estates  tail. — 3dly.  Experience  shews,  thai  the 
provisions  of   law,   on  account  of  the    general   terms  in  which 
they  are  expressed,  or  the  generality  of  the  subjects  to  which  they 
are  applicable,  have  frequently  an  injurious  operation  in  particular 
cases,  and  that  circumstances  frequently  arise,  for  which  the  law  has 
jnade  no  provision.    To  remedy  these  inconveniences,  the  courts  of 
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Judicature  of  most  countries  which  have  attained  a  certain  degree 
o4' political  refinement^  have  assumed  to  themselves  a  right  of  admi* 
nisleriiig  justice  in  particular  int^anccs,  by  certain  equitable  princi- 
ples, which  they  think  more  likely  to  answer  the  general  ends  of  jus- 
tice, than  a  rigid  adherence,  to  law  ;  and  where  law  is  silent,  to  sup- 
ply its  defects  by  pmvisions  of  their  own.  These  privileges  wcra 
allowed  the  Praetor  by  the  law  of  Rome  ;  in  virtue  of  them  he  pro- 
nounced decrees,  the  general  object  of  which  had  sometimes  a  cor- 
rective, and  sometimes  a  suppletory  operation  on  the  subsisting  laws. 
They  were  innovations ;  but  it  may  be  questioned,  whether  any  part 
bf  the  Prxtor's  law  was  a  gt-eat'er  innovation  on  the  subsisting  juris- 
prudence of  the  country,  than  the  decisions  of  English  courts  oC 
equity  on  the  statute  of  uses  and  the  statute  of  frauds.— 4- thly.  The 
laws  of  every  country  allow  its  courts  a  considerable  degree  of  power 
and  discretion  in  regulating  the  forms  of  their  proceedings,  and  car- 
rying them  into  effect ;  further  than  this,  the  Prastor's  power  of  pub- 
lishing an  edict,  signifying  the  rules  by  which  be  intended  the  proceed- 
ings of  his  courts  should  be  directed,  does  not  appear  to  have  ex- 
tended. — ^These  observations  may  serve  to  explain  the  nature  of  the 
Praetor's  jurisdiction,  and  to  shew  that  the  exercise  of  his  judicial 
authority  was  not  so  extravagant  or  irregular  as  it  has  sometimes  been 
described,*' 

Speaking  of  the  council  of  Constance,  Mr.  Butler  gires 
a  remarkable  instance  of  that  spirit  of  jealousy  which  has 
ever  distinguished  a  neighbouring  nation  in  all  her  trans- 
actions concerning  this  country.  After  observing  that  a  suc«r 
cinct  and  impartial  history  of  the  Transactions  and  Concor-^ 
dats  between  sovereigns  and  the  See  of  Rome  is  wanting,  and 
that  the  papal  arrangements  with  nonaparte  would  not  be 
the  least  curious  part  of  such  a  work^  he  observes, 

"  Separate  histories  have  been  written  of  the  councils  of  Bofz'f, 
P/ja,  and  Constance^  by  M.  U Enfant,  a  Lutheran  miniiiter  :  that 
of  the  cottncil  of  Constance  is  the  best  written  ;  it  contains  an  ac- 
count of  ^  fact  of  importance  to  the  English  nation,  but  not  gene- 
rally mentioned  by  her  historians — that  the  French  ambassadors 
contended  before  the. council  of  Constance,  that  Christendom  Wat 
divided  into  the  four  great  nations  of  Europe,  Italy^  Germany, 
France,  and  Spain  ;  and  that  all  the  lesser  nations,  among  which 
they  reckoned  England,  were  comprehended  under  one  or  other  of 
them  ;  but  the  English  asserted,  and  their  claim  was  allowed  by  the 
council,  t^at  the  British  islands  should  be  considered  a  fifth  and  co- 
ordinate nation,  and  entitled  to  an  equal  vote  with  the  others.'' 

The  view  which  we  have  given  of  this  work  by  the  above 
extracts  is  sufficient  to  convey  to  qwx  readers  an  idea  of  tb^ 
plan  and  the  execution  of  it^  and  the  aiithorities  cited  in  it 
evince  that  great  labour  and  research  have  been  rec^uired  for 
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its  completion.  It  appears,  iDdeed,  to  be  the  result  of  much 
investigation  and  extensive  reading,  in  books^  some  of 
which  seldom  fall  into  the  hands  of  ordinary  students;  and 
as  Mr.  Butler  neither  aims  to  impose  by  laboured  dignity, 
nor  to  dazzle  by  studied  brilliancy  of  diction,  as  he  avoids 
every  thing  which  savours  of  exquisite  subtlety  or  ostenta-^ 
tious  profundity,  in  the  remarks  which  he  occasionally  in- 
troduces, and  proceeds  right  onward  in  a  clear,  simple^ 
land  concise  style,  without  deviating  into  tedious  inquiries 
and  hypothetical  disquisitions,  we  have  seen  few  books 
that  contain  so  much  information  in  so  small  a  compass. 


ACCOUNT  OP  SIR  EDWARD  COKE's 

ORIGINAL  MANUSCRUT 

OF   HIS 

COMMEm^ARY  upon  LITTLETON, 

(Continued.) 


"pRCEDICTUS  Edwardus  cepit  in  secundam  uxorem  suam 
'''  Dmnam  Elizabeth  Hatton,  iiliam  prenobiliss.  Thomse 
Dmi  Burghley,  die  Martis,  viz.  6  die  Novembris  1593^  apud 
domum  vocat.  Hatton  House,  in  Holborne,  in  Com.  Midd. 
in  prapsentia  praedict.  Tho.  dni.  Bura;hley  (qui  dedit  earn) 
Dm®  DorothsB  uxorisejus,  Willm,  Cecil  arm,  lilii  et  Here- 
dis  apparentis  eiusdem  Tho.  Dm.  Burghley  et  Eliz.  uxoris 
ejus,  Anthonii  Ashley  Militia,  0t  aliorum.  * 


*  This  lady  was  the  relict  of  WiUiam  Hatton^  and,  as  appears 
from  Sir  Edfoard  Cok^i  own  statement,  the  daughter  and  not 
the  ^ister  of  Thomas  Earl  of  Exeter^  as  stated  in  the  Biographia 
Britannica  (Art.  Coke).  This  marriage  was  the  source  of  many 
troubles  and  inconveniences  to  both  parties,  ^nd  the  very  celebration 
of  it  occasioned  no  small  trouble  and  disquiet  by  an  unlucky  accident 
that  attended  iu    There  had  been  the  same  year  (1598)  so  nudi 

notice 
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In  festo  sd  michis  an,  27  die  Decembrig,  an*.  18  Jacob! 
Regis,  conmissus  fui*Turri  London,  et,  B  Aug.  sequent., 
liberatus  inde,  sine  aliqua  justa  suspicione  alicuius  criminis 
et  sine  aliqua  nota  intamisB — Gratias  Deo. — ^Uncie  Poeta. 

•  •••#• 

•  #      •       •      •      • 

#♦♦##•  ^. 


notice  taken  of  irregular  marriages  that  archbishop  JFkitgifi  had 
signified  to  the  bishops  of  his  province,  that  he  expected  they  should 
be  very  diligent  in  causing  all  such  persons  to  be  prosecuted  as  were 
guilty  of  any  irregularity  in  the  celebration  of  marriage  iu  point  of 
time,  form,  or  place*.  Whether  Mr.Cs^e  considered  his  own  and  the 
lady  *s. quality,  and  their  being  married  with  the  consent  of  the  family, 
as  setting  them  above  such  restrictions,  or  whether  he  did  noC 
advert  to  them,  it  is  certain  that  they  were  married  in  a  private 
house  without  either  banns  or  licence,  upon  Which  Mr.  Coke  and 
his  new  married  lady,  Mr.  Henry  Botkwell,  rector  of  Okeover,  in 
the  county  of  Rutland,  Thomas  Lord  Burleigh^  and  several  other 
persons,  were  prosecuted  in  the  archbishop's  court,  but  upon  their 
submission  by  their  proxies,  were  absolved  from  the  greater  ex* 
communications,  and  the  consequent  penalties,  which  they  had 
incurred,  by  overlooking  the  authority  of  the  church,  because,  says 
the  recordfy  they  had  offended  not  out  of  contumacy,  but  throu|^ 
ignorance  of  the  law  in  that  point. 

*  On  the  27th  December^  Sir  Edward  Coke  was  committed  to 
the  tower,  and  his  chambers  in  the  temple  being  broken  open,  his 
papers  were  delivered  to  Sir  Robert  Cotton  and  Mr.  Wilson  to 
examine§.  On  the  £th  of  January  he  was  charged  befoie  the  council 
with  having  concealed  some  true  examinations  in  the  great  cause 
of  the  Earl  of  Somerset^  and  of  obtruding  false  onesi  He  was, 
however,  released  without  these  charges  being  at  all  prosecuted, 
receiving  at  the  same  time  some  very  high  but  unjust  marks  of 
resentment  from  the  king,  for  he  was  a  second  time  turned  out  of 
the  privy  council,  the  king  saying  that  he  was  the  fittest  instrument 
for  a  tyrant  that  ever  was  in  England.  But  these  harsh  exj^essioos 
from  King  James  need  not  excite  much  wonder  when  we  advert 
to  the  circumstance  of  Sir  Edward  Coke's  having,  in  parliament, 
called  the  royal  prerogative  a  great  monster  J. 

f  We  have  in  vain  attempted  to  decypher  the  four  lioes  whid^ 
follow  in  the  MS. 

•  St^l^M  Life  of  Archbishap  Whitgin^  p,  5tt. 
f  R^st.  HHut^,  p,3,  fo.  108. 
§Cam4en  Anoal.  Jac  p.  77. 

t  WiU0n'»  Ufc  and  Death  of  Kiag  /mmi. 

4 


13«  Or^^t  MS,  of  CokeU 

l6Nov^  14,  Jaopbi  regis^  lfll6.  Sir  George 
Gerke  of  the  Crown,  brought  aod  deKvered  to  me  a  writ  ct 
discharg.  of  my  office  of  Chief  Justice*,  which  I  readiog,  and 
finding  it  to  be  granted  generally,  pro  diverris  catftts«  &.c< 
said,  here  is  no  cause  whatever.  After,  1  explained,  no 
cause  quidquid  in  the  writ  f  • 

Mem.  Die  Jovis  the  iii  of  May  1639,  riding  in  the  mom-^ 
ing  in  Stoke,  between  B  and  9  of  the  clocke,  to  take  the 
aire,  my  horse  under  me  had  a  strance  tumble  backward,  and 
fell  upon  me  (being  about  80  years  old),  when  my  head  lighted 
neare  to  sharpe  shrubbes  and  the  horse  upon  me.  Yet,  by 
the  providence  of  Almighty  God,  thoughe  I  was  in  the 
greatest  danger,  yet  I  h^  not  the  least  hurt ;  nay^  no  hurt 
at  all,  for  Almighty  God  saith  by  his  prophet  tlavid,  the 
Aneel  of  the  Lord  tarrieth  round  about  them  that  feare  him 
and  deli vereth  them — £tnomen  dei  benedictum,  foritwa» 
hU  doinge, 

Nativiias  Edw.  JiUL 

1.  Edw.  Coke,  primogenit.  proles  praedictorum  Edw.  et 
Brigitte,  natus  fmt,  apud  Huntinfffield,  in  Com.  SufF.,  die 
Mercurii,  viz*,  vicesimo  septimo  die  Novembris,  in  festo 
Agricolie  Anno  Dm.  158^,  annoq.  regni  Dominae  Regin® 
Elizabeths  vicesimo  sexto,  post  horfim  sextam  pomeridianam 
Yix  unum  quartarium  horae  post  sextum  gusdem  diei,  (luna 
ad  tunc  in  libra  existent.)  Susceptores  sui  ad  fontem  fuerunt 
Rogerus  Touneshend  de  Reynham,  Edwardus  Paston  Armi- 
ger,  et  AnnH  Bedingfield,  Avia  dicti  Edwardi  Coke  filii,  et 


•  From  his  office  of  Lord  Chief  Justice  of  the  King's  Bench. 

t  It  is  stated  in  the  Biographia  Britaniiica  and  in  Coke*s  Detec- 
tion (voL],p.92)  that  there  was  no  truth  in  the  reason  alleged  by 
Lord  Chancellor  £/fe*mfrc  forSir  Edward  Coke's  removal,  vis.  that 
he  was  too  popular;  but  that  the  real  cause  was  bis  refusal  to  com- 
ply with  the  wish  of  the  King's  favourite,  Lord  Viscount  VilUers 
who  wanted  to  be  admitted  patentee  for  life  of  the  green  wax  office 
in  the  Kin^s  Bench  ;  and  it  is  evident  from  good  authority  that 
Sir  Edioard  might  have  been  restored  if  he  would  have  gjiven  a 
bribe,  but  he  nobly  replied,  That  as  a  judge  ought  not  to  take, 
to  neither  might  he  to  give  a  bribe.  It  appears  that  he  was  suspended 
from  his  ofike  on  the  30lh  of  June^  and  was  succeeded  by  Sir  Henry 
Mot^ague,  on  the  15th  of  November^  l6i6. 
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baptizatus  fuit  apud  Hantingfield  pnedict.^  die  Joris,  yii** 
quiDto  die  Decembris  Anno  supradicto  ^. 

NativitUs  Anna. 

2.  Anna  Coke^  primbgenita  filiii  praedictortim  Edw.  M 
Brigittde^  nata  fuit  apiid  HiintiDgfielo  in  Com.  Soff.^  di^ 
lunac,  vlz^  primo  die  Marcii^  in  iesto  sancti  Daridid  EpisA 
Anno  Dom  lo84,  in  mane^  viz^  per  unam  quartarium^  bo^ 
rae  ante  horam  septimam  ante  meridiem  (luna  adtunc  ia 
Cancer,  existent.)  Ejus  susceptores  fuerunt  Jobuines  Clip« 
pesby,  Ar.  Dna.  Anna  Hoydon  et  Dna.  Anna  Gresham  f. 

4.  Robertus  Coke,  secundus  filius  prdcdict.  Edw.  et  Bri- 
gitt£&,  natus  fuit  apud  Huntingfield,  predict.  27^  Sebtemb. 
exist,  die  Mercurii  An^.  Dmi.  1587,  regniq.  Elizab.  K^sins 
29  ih  festo  •  •  •  •  inter  U  et  12  horam  dicta^  meridiei  (Luna 
adiunc  existent  in  Sagitt.)baptizat.  4*  Octobris,  susceptores 
ejus  Milo  Corbet  Armigei'  et  Johannes  Wentwdrth^  gen.  et 
KathermaRous. 

3.  Elizabeth  Coke,  2«*  filiaprsdict.  Edw.  et  Brfgitta  liata 
fuit  apud  Huntingfield  prsBdict.  die  Jovis  circa  horam  dao* 
deciman  ejusdem  diei  iti  ttocte  in  festo  •  •  •  •  die  Octok 
bris  Anno  Dmi  1586,  iKegniq.  Reginas  Eliz.  38,  baptizata 
in  eadem  nocte  et  paulo  post  obiit.  Sed  nativitas  istiiis  fili» 
scribi  debet  ante  nativitatem  prsbdict.  Roberti. 

6.  Arthurius  Coke-  3  filius  praed.  Edw.  et  Brigittsa  tiattis 
fbit  apud  Huntingfield  prsedict.  die  Jovis  in  vigilia  sci  Hmo^ 
thei  circa  horam  duodecimam  in  nocte  ejiisdem  diei  22  die 
Augbsti  Anno  Dmi.  1588,  Regniq.  Reg.  EHz.  SO  (Luna  iH 
Cap.  exist.)  Baptizatus  apud  Huntingfield  praedict.  27  di^ 
sequent.  Suscept.  ejus  Arthurius  Heveninffham  Miles,  Fran* 
ciscus  Colby  Armiger  et  Jo.  Maplizden  Archdiaconus  SnS. 
et  Anna  Uxor  Anttionii  Winefield  Ar.  §. 

6.  Johes  Coke  4  filius  prsaiqt.  Edw.  et  Brigittae  natus  fuit 

apud  Huntingfield  praedict.  die  nono  Maii,  viz.  die  Sabbat. 

An*.  Dom.  1580,  Regniq.  Eliz.  32^.  circa  horam  quartamia 

Aurora  (Luna  in  Seorp  exist.)  Baptizatus  apud  Huntingfield 

ejusdem  Mensis.    Susceptores  ejus  Reginaldaa 


*  This  son  died  an  infaat* 

t  This  daughter  was  married  to  Ralph  SadliTf  Esq.  son  andheit 
to  Sir  Tkamas  Sa^n 

§  Arthur  married  EUzabath^  daughter  and  heiress  of  Sir  Otorgt 
Waldgravef  by  whom  he  had  four  dauditers« 

TOL«  III.  »••  18.  [  X  J 


IM  Original  MS.  of  Coke's 

Rons  Ar.  tti  Nicholaus  Bohun  et  uxor 

LanyGen.*. 

7.  Henricus  Coke,  5  filius  prsdicl.  Edw.  etBrigitt.  nalus 
fttit  apud  Huntingfieid  praedict.  £7  die  Augusti,  viz\  die 
Veneris  1591  An*.  Reg.  Reginse  Eliz.  33,  unum  quartarium 
horse  et  quiddain  am plius  post  septinaam  ante  Meridiem  in 
festo  Rafini  Martiris  (fjima  in  Arie  exist.)  Baptizatus  apad 
Huntingfield  ultimo  August.  Susceptores  ejus  Henricu» 
Gawdj  Ar.  Georgius  Knightley  Ar.  et  Eliz.  Godsalve  Vi- 
rfuaf. 

8.  Clemens  Coke  6  filius  praedict.  Edw.  et  Brigitt.  natus 
fnit  apud  Huntingfield,  die  Jo  vis  19  die  Septenibris  1^94, 
annoq.  Regni  Reg.  Eliz.  36  circa  dimid.  horse  post  tertiam 
in  Aurora  in  Vigilia  sci   Eustacii,  et  Baptizatus  fuit  ^£  die 

?'usdem  Mensis.    Susceptores  sui  Clemens   Paston,  Johes 
ouneshend  Robertus  Gawdy  et  uxor  Robti  Foorth 

Arm.tf. 

9.  Brigitta  Coke,  3  filia  et  nona  proles  prsdict.  Edw.  et 
Brigitt.  nata  fuit  apud  Osterley  in  parocnia  de  Hestoa  in 
Com.  Middlesex  die  luns  circa  dimidium  bors  aitte  primani 
tti  nocte  i^  die  Decembria  Anno  Reeni  Reginae  Eliz.  39# 
annoq  Dom.  1596,  in  feslo  sci  Jonis  et  baptizatus  fuit 
apud  Osterley  in  Capella  ibim  quarto  die  Januarii :  Suscep- 
tores eius  Nichus  Hare  Ar.  Domna.  Jana  Touneshend 
felicta  Kogefi  Touneshend  Mtlitis  et  Anna  Reade  desponsata 
Mich.  Stanhope  Ar. 

10.  Thomas  Septimus  filius  et  decim.  proles  prcedictor. 
Edw.  et  Brigittas  natus  fuit  apud  Upton  in  parochia  de 
Ham  in  Com.  Essex  et  instanter  post  partum  obiit,  <;ujus 
Anima  Fequlescit  in  pace,  et  Corpus  sepelitur  in  Ecclia 


*  John  resided  at  Holkham,  and  married  Meriel^  the  daughter 
$>f  Anthony  WheatUy^  Esq.  by  whom  he  had  seven' sons  and  as  many 
daughters ;  but  the  inbentance  descending  to  John^  the  youngest  hA 
them,  and  he  dying  unmarried,  the  estate  came  to  the  heirs  of  Henry 
Coke. 

t  Henry  resided  at  Thurrington^  in  St^blk,  and  married 
Margaret f  daughter  and  heiress  or  Edward  Lovelace,  Esq.  left  issue 
Richard  Coke,  Esq^  vho,  by  Mary^  daughter  of  Sir  John  RouSf 
Bart,  left  Robert  Coke^  Esq.  who,  by  the  death  of  John  Coke^  of 
Holkham^  became  possessed  of  thai  seat,  and  of  the  greatest  part  of 
the  Lord  Chief  Justice's  fortune. 

II  Clement  Cokcy  Esq.  married  Sarah^  daughter  of  Alexmnder 
Reduh^  Esq*  of  an  ancient  family  in  Lanauhire^  by  whom  he  had 
two  sons  and  two  daughten  >  but  his  posterity  beoune  cattincl  ia 
1727. 
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Ae  Ham  in  Com.  Essex.  Natus  autem  fiiit  die  Martis 
30  die  Jaauarii  an*.  Dmi.  1597  Regniq.  Reginae  Elix. 
40  circa  horam  quartam  in  Aurora. 

Robertus  Coke  Miles  fiiius  hoeres  apparens-Edw.  Cote 
Militis  oepit  in  uxorem  Tbeophilam  fiham  unicam  Thomas 
Berkely  militis  soli  filii  Henrici  dom.  Berkeley  die  Jovis 
12  Augusti  in  festo  sanct.  Olave  Anno  Dom.  IdlS  apud 
ecciesiam  in  Berkeley  prope  Castruoi  de  Berkeley.  Domnus 
Berkeley  dedit  illam*. 

Brigitta  Coke  cepit  in  Virum  Willm  Berney  ar.  in  feslo 
*  ♦  •  •iGlS  apud  Standon   Com.  Hertford  f 

1  Elizabeth  primogenita  filla  predict.  Edward  et  £Um-> 
beth.  nata  fuit  apud  Hatton  House  in  Holborne  in  Com* 
Middlesex  sext.  die  Augusti  paulo  ante  borani  nonam  ante 
Meridiem  an*,  dmi  I5\j9  regniq.  Regiox  Eliz.  41  in  festo 
transfigurationis  Domini ;{:, 

Nota.  Robertus  Coke  Armiger  de  Banco  Hospicii  Lin- 
colnes  Inne  obiit  in  eodem  hospicio  <26  Nov.  anno  Dom. 
Ii6l  Anno  4  Regni  Eliz.  et  sepelitur  in  Cancella  Ecclesisb 
Sci  Andres  in  nolborne  ubi  instrumenta  vocat.  Organu 
noper  stabant.  Vide  the  church  booke  of  the  same  parrisb% 
in  Doec  verba  Anno  Dmi.  Ia6l,  Robt.  Coke^of  Lincolne*8 
Inne^  was  buried  the  25th  of  November^  being  a  Gentleman 
of  lincolne's  Inne  §. 

Anna  Bedingiield  charissima  malef  dilectae  Uxoris  mer 
obiit  apud  Hunting  field  die  Veneris  20  die  Junii  Ann^.  Dmi. 
\595,  et  sepelitur  apud  Huntingfield. 

Robtus.  Coke  fiiius  et  hxrcs  apparens  dicti  Edw.  creatus 
fuit  in  militem  apud  Whitehall  die  Dominico^  20  Decemb. 
l601,  in  festo  sci  Julii  circa  horam  duodecimam,  Rege  re- 
deunte  de  Capella. 

Brigitta  primogenita  filia  Arthurii  Cokenata  fuit  apud 
Hatcham  in  Com.  Sufil  \q^:  Maii  An*.  Dm.  l606,  die  Lu- 
nae  circa  horam  10  ante  meridiem. 


*  Robert  left  no  issue  by  this  wife,  dying  Ju/y  19/  l6S%  aged 

67. 

t  It  is  stated  in  ColUiu^  Peerage  (vol.  4,  p.  355)  that  Bridget  was 
married  XoWiUiam  Skinner^  Esq.  son  and  heir  of  Sir  Vincent  Skin-' 
mer.    This  must  be  a  mistake  unless  jt  was  a  second  marriage. 

}  By  his  second  marriage  with  the  Lady  Elizabeth  Hatton,  Sir 
Edward  Coke  had  two  daughters.     Elizabeth,  the  eldest,  died  un* 


S  This  Kobert  Coke  was  the  father  of  Sir  Edward,  and  died  wlula 
ihe  latter  wasat  Norai€h  school.  He  was  a  barrister  of  (real  prac* 
tice,  and  a  bencher  of  Lincoln's  Iim. 

[XfJ 
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10  Die  Sepfeemb.  Anno  Dmi.  1590>  Regniqne  Re^inv 
Eliz«  38  Edwardas  filius  mens  primogenitus  adcnissus  fuit  in 
C!pllegiam  tc«  trinilatis  in  Alma  Academia  CantabrigiaB ; 
tutor  ejus  — ^— -  Palmer  aaciv  Theologian  Bachalarius«  et 
ego  et  Uxor  meatradidimpscarissimumDrimogenit.  nostrum 
cnstodiv  ei  Curae  Tntoris  sqi. 

Edwardus  primogenitus  tilius  Henrici  Coke  et  Margaret tae 
Uzoris  ejus  (nli^  et  Ha^redis  apparentis.Kic.  Lovelace  Arm.) 
natos  fuit  apud  Stoke  die  Jovis  S^.  die  Angusti  paululuni 
jmte  gin  nocte  ejasdem diei  Anno  Dm.  1620^  et  regni  Jacobi 
18  et  baptizatus  fait  apad  Stoke  die.  Jovis  17  August!^ 
ansoeptores  ejus  Edvr.  Coke  avus  suus  et  Marmaducus 
Dayrel  miles  et  Comitissa  de  Derby  nup  Uxor  Cancellarii 
Angliae.  benedicat  ei  Dmnus.f. 


We  haTe  now  concluded  the  whole  of  Sir  Edward  Coke'9 
register^  but  on  a  leaf  a  little  farther  in  the  Yolume,  we  find 
a  sort  of  title  page  to  the  Commentary,  which  also  contains 
some  notices  relative  to  his  promotions,  with  some  Latip 
"rerses,  which  seem  to  have  a  peculiar  reference  to  the  ob- 
ject of  his  labours*  We  have  literally  transcribed  it^  as  fol^ 
Ws;— 

EowAKBB  Coke. 
Serve  God. 

Ubi  Me],  ibi  Muscat, 
Ubi  Uber,.  ibi  tubert 

Nee  Prece 
Mec  pretio. 

Invigilate  Viri,  tacito  nam  tenipora  gressq 
Diffugiunt,  nuUoque  sono  convertitur  annus. 

Dum  Vires  annique  sinunt,  tolerate  laboreni 
Jam  veniet  tacito  curva  Senecta  pede, 


dl  die  Januarii  An^  Dmi.  1571,  I  came  to  London  first, 
gndwas  admitted  into  Clifforde's  Inne.— Admitted  into  the 


t  This  16ft  most  have  ditd  without  issnei  for  Rkhri  inherited 
Us  iaCher's  estates. 
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Temple  94  April  An""  U  Eliz^  --Called  to  the  Bar  SO  April 
An».  21  Eli****. 

In  le  p<un  Sonday  del  Ea^erTerm  Ad*. 21  Elizabelh^  An*. 
Pmi.  lo7M  elie  Reiider  de  Lien's  looe. 

£d.  Apiil  1586  elie  Recorder  de  Norwiche. 

Aosiist  1566  miss,  in  Commissi  de  Peace. 

23  Mali  Anno  1613,  Dooiinus  Kexex  nnagno  fiatvore  sn0 
admisit  me  de  privatil  Camer4  su&,  ombus.  aliis  qui  non  soot 
de  privato  Consilioinhibitis  iutroire  in  eandemCameram. 

dO.Jannary  Anno  l6o6  pfectus.  fui  ad  Statnm  et  Gradnat 
aervientisad  Legem  et  eoa.  die  coastitutas  fui  CapitalisJua- 
ticiariufl  de  Communi  Banco, 


Before  we  proceed  to  point  out  the  Tarious  new  readinn 
in  this  edition  of  Liiileton,  it  is  necessary  that  we  abouTd 
state  from  Mr.  Hargrave^s  address^  what  he  has  observed 
of  the  editions  which  be  made  use  of  ia  the  execution  of  tos 
laborious  undertaking.    And  we  must  here  correct  an  error 
into  which  we  were  very  uninlentionallyladin  our  last  Num- 
ber.    We  there  stated  that  this  MS.  had  escaped  the  obser« 
vation  *'  of  the  tw6  learned  gentlemen  to  whom  theprofes^ 
sion  is  so  much  indebted  for  the  unwearied  attention  and 
singular  ability  nith  which  they  executed  the  last  edition  of 
this  invaluable  work.''    We  were  led  into  this  mistake  from 
seeing  no  notice  taken  in  the  prefaces  of  either  Mr.  Har* 
grave,  or  Mr.  ButUr,  of  the  original  MS.  being  in  existence: 
and  we  are  happy  in  now  having  it  in  our  power  to  apolo* 

f'ize  to  those  gentlemen  for  this  unintentional  mis-statement, 
he  former  g^ntleman^  in  a  note  which  we  have  recdved 
from  him,  says  'Mt  so  happens,  that  many  years  ago,  when 
he  was  in  the  habit  of  occasionally  going  to  the  Britisk 
Musntm,  Mr.  H.  inspected  the  very  volume  which  hM  very 
properly  tdtracted  attention.  The  difficalty  of  reading  die 
manuscript  discouraged  Mr.  JEf.  from  attempting  ta  derive 
advantage  from  it.  But  what  is  already  published  from  if, 
namely.  Lord  CoAe's  own  accbunt  in  Latin  of  his  birth  and 
promotions^  and  other  particulars  concerning  himself,  ii 
enough  to  shew,  that  the  manuscript  should  have  beenmoie 
attended  to  by  Mr.  /f." 

Mr.  BuiUr  has  al^  persooallv  informed  the  author  of  the 
accoant  in  tf  formet  Number,  that  several  years  ago  he  bad 
the  ver^  MS.  in  his  hands;  but,  from  some  doubts  of  its  an* 
thenticity,  arinng  from  the  cause  staled  in  Mr.  HargrM^t 
wM^  h€  w«»  i&duced  tof  ay  litde  •Ue&lira  lo  it. 
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Mr.  Hargrove  states  in  his  addxess^  that^^  Litileion's  Te* 
nures^  and  Sir  Edw.Coke*sCommerktaLTy,  will  be  printed  from 
the  second  edition^  that  being  generally  esteemed  the  most 
correct  one  of  the  Commentary :  but  it  will  be  occoHonalljf 
compared  with  tlie  first  and  other  editions  (t.  e,  of  the  Com- 
mentary) all  of  which  have  been  procured  for  that  purpose. 
The  text  of  Littleton  will  be  compared  with  the  Rohan  edi- 
tion*^ which  was  that  preferred  by  Sir  Edward  Coke^X  and  a 
still  earlier  one  by  Lettou  and  MrcA/inia,  H  which  was 
printed  in  the  life-time  of  Uttleton,  or  within  a  year  after 
nis  death,  and  hasneiveryet  been  made  use  of  in  any  editioii 
of  the  Commentary.  The  editor  is  also  provided  with  the 
curious  editions  of  Littleton  by  Fynson  and  Redmanjf  which 
are  the  next  in  date  to  the  Rohan  edition.  He  is  possessed 
too  of  an  edition  in  1534,  by  Rastell,  and  of  most  of  the 
other  editions  of  Littleton.'^  Mr.  Hargrove  thfrn  proposes 
to  give  the  various  readings  of  four  orfive-  ofthtearHtMi  edi* 
iions  of  Littleton,  which  has  never  been  attempted  before. 

In  his  preface,  Mr.  Butler  observes,  ''  It  has  not  yet  been 
fettled,  and  perhaps  cannot  now  be  settled  with  any  degree 
Qf  precision,  when  the  first  edijtion  of  Littleton*^  work  was 
printed.  Sir  Edward  Coke's  mistakes  are  pointed  out  in  a 
note  taken  from  the  12th  edition  to  that  part  of  his  preface.  § 


^  Suppo9Bd  by  Lord  Cake  to  have  been  revised  by  the  author,  isnd 
conBequentiy  .esteemed  the  most  correct. 

There  is  no  date  to  this  edition ;  but  ray  Lord  Coke  appears  to 
be  mistaken  in  supposing  it  the  first  edition. 

I  It  would  appear  otherwise  from  his  having  actually  used  the 
edition  of  157%  and  interleaved  it  with  his  Coromeotary, 

II  This  edition  has  no  date,  but  is  supposed  to  have  been  printed 
in  1481.  Dr.  Middleton  supposes  this  to  have  been  the  first  edition, 
api  Co  have  been  put  to  press  by  the  author,  who  died  in  I4Si .  It 
is  described  in  JmeSf  v.  1,  p.  112. 

't  PyHson  and  Redman  pablished  editions  of  Littleton  in  l525f 
16t6.  and  1540. 

^  Sir  Edward  Coke  supposes  the  edition  of  Zittletont  printed  at 
Mokam  by  WHUam  de  TaiUery  at  the  instance  of  Richard  Fhwm^  the 

Innter  of  King  Henry  VI It.  to  have  been  the  first,  and  consequently 
bat  the  work  was  first  published  in  the  34tk  year  of  Henry  VII|. 
9ut  Mr.  Bntter  has  proved  this  to  be  a  mistake,  for  it  was  twice 
■ffioM  at  Lwdm  in  l$Wf  once  fay  Richard  Pinson^  and  again  by 
JEUM  Bedmi^/ne,  and  that  wastthe  1^  of  Hanry  VIU.  and  from 
Other  cif cavstances  it  may  cectwl|]r  bit  (coiicladcd  ihat  itiras  printed 
some  years  bffocf  lil7» 
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17i'.  Middleton,  ifi  his  account  of  printing  in  England,  con-' 
jecturcs  the  edition  by  J.  Lettou  and  fV.  Machhnia,  to  have 
been  printed  in  1481,  and  that  it  is  the  first  edition.    Tliis 
makes  the  printin»*of  the  book  to  have  been  within  six  or 
seven  3'ears  after  Carton's  introduction  of  the  art  into\E/ig« 
iand,  and  within  twenty-four  years  after  the  first  invention 
of  it.     Dr.  Middltton's  conjecture  is  supported  by  the  con- 
current circumstance  of  the  time  when  those  printers  appear 
to  have  been  in  partnership;  and  no  other  edition  bears  evi- 
dence of  a  prior  title  to  antiquity.   Another  edition  of  nearly 
equal  pretensions*  to  precedence  with  the  Lettou  uud  Mneih 
iinia  edition,  has  lately  appeared  from  the  library  of  the  late 
William  £ayn/ii»,' Esq.     It  has  remained   hitherto  unde* 
scribed^  and  was  probably  unknown  to  all  wholiave  under- 
taken to  notice  the  several  editions  of  this  book.     At  the  end, 
it  is  said  to  be  printed  by  MacJdinia  alone,  then  living  near 
Fleet  Bridge;  from   which,  and  other  circumstances^  it  i« 
clearly  diataDguishable  from  the  former  edidon.    The.  lettcgr 
used  in  printing  it  is  less  rude  than  the  letter  used  in  the 
jcrint  edition  of  Lettou  and  Machlinia,  and  the  abbreviatiouf 
are  much  less  numerous.    These  circumstances  afford  some, 
though  but  a  faint  ground,  to  stmpose  it  posterior  in  date  to 
the  former.     Many  editions  of  Littleton,    in   French  and 
English  only,  have  been  published  in  snlall  octavo,  twelves, 
sixieens,  and  twenty-fours.    They  are  all  verv  inaccurate. 
The  French  edition  in  1585,  is  the  first  in  whicn  the  sections 
are  numbered.  An  edition,  in  French  and  EngKsh,  in  double 
columns,  with  a  table  of  the  principal*  matters,  wbs  printed 
in  duodecimo  in  I67 1  •    Considering  the  estimation  in  which 
Littleton's  work  is  held,  and  that  it  generally  is  the  first  wdrk 
put  into  a  student^s  hand,  it  is  very  singular  that  since  the 
editions  by  Lettou  and  MachUma,  and  the  Rohan  edition, 
no  correct  edition  of  it,  without  the  Commentary,  has  yet 
been  published.    The  reader  will  hear  with  pleasure  that 
Mr.  Hargrove  has  it  in  contemplation  to  favour  the  public 
with  such  an  edition,  and  to  print  it  in  such  a  manner  as  to 
make  it  a  typographical  curiosity.'^ 

We  have  been  induced  to  make  these  extracts  from  Mx» 
Hargrove's  address,  and  Mr.  Butkr^s  preface,  as  intro^ 
ductory  to  the  short  and,  we  fear,  imperfect  account,  which 
we  shall  attempt  to  give  of  the  editionof  Xi^f/r^oii  by  Tottill, 
in  1572,  principalty  on  accouift  of  what  is  stated  ^  to  Mr. 
Sarrrtnefik  intention  to  publish  k  ne^  edition  of  Ib^  tfcpXiftf 
LUtietOH^  MB.we\\  as.  because  we  bav^  sofaie  rtami  td  liope 
that  his  learned  successor^  in  the  last  edition  of  the  Cbm« 
5 
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ilientanr^  will  6blige  the  professioa  with  such  a  moik,  in  caM^ 
Mr.  Hargravt  should  relinquish  his  intentioD ;  and  we  should 
be  extremely  proud  if  any  collation  of  this  edition  in  1572 
ihould  in  the  least  degree  facilitate  the  object  of  either  of 
those  learned  gentlemen^  It  will  be  observed  that  the  edi-' 
tion  in  question  is  not  particularly  noticed  either  by  Mr. 
Hargrove  or  Mr.  Butltr. 


We  shall  now  proceed  to  give  our  readers  some  accotnrt  of 
every  thing  which  appears  to  us  worthy  of  remark  in  this 
curious  MS.  The  first  is,  the  interleaved  edition  of  Little- 
ion,  which  Sir  Edward  Coke  useci  when  writing  his  Com- 
ntentary.  This  is  entitled  to  notice  from  the  statement  io 
the  title  pajge  (which  we  have  transcribed)  because  it  peinta 
out  the  various  interpolations  and  additions  which  have  been 
1^  di&rent  times  made  to  the  original  text  of  Idtileton. 

Les 

Tenuees  de  Mon- 
sieur LITTLETON,  ouesauc 
certein  cases  per  autres  ae 
jndsfie  temps^  queux  cases  trouceres 
szgnes  ouesque  cest  signe  «^: .  al  com^ 
mencement  et  aljine  dc  chescun  deux, 
aufine  que  ne  poyes  eut  misprew- 
derpour  les  cases  de  Monsieur 
Littleton :  pur  quel  incon-^ 
Tenicnce,  ils  fuerent 
derniermcnt  tol- 
les  de  cest 
liver, 
cy  un  foytz  plus  admote^ 
al  requeste  des  gentil 
hommes  students 
en  le  ley  D-en- 
gleterre 

(:::) 
Cum  privilegio  1572 
Imprinted  at  London  in  Flete  Strete,  within  Temple  barre« 
at  the  signe  of  the  Hand  and  Starre,  by  RYCHiinn  Tot- 

TIU. 
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The  tiextparticolarity  in  this  edition  which  we  find  worthy 
of  remark  is  the  Figure  of  the  Divinion  of  Possessions ;  which, 
being  different  from  the  one  published  in  Mr.  Hargrove  and 
Mr.  Butkr*s  edition,  and  containing  a  note  of  Sir  Edward 
Coke*s  we  have  also  transcribed.  The  note  is  printed  in 
italics. 

A  Fioui^B  of  the  Division  of  Possessions. 

ffs  simple  fGenerU 
Estst  d'inheri-    1  |  EspeciU 

J  J  Apspossib. 

(foe  tail      I  iTiMa  ex* 
-  I     time. 

Seloii  la  ^  t 

Comole  J  r  Curteiie  4 'engL 

franc.  teiMiiiea- ^  Dower 
turn  J  Term  lie  Vie 

(feimd'aatreVia 

Selon  Costome  i  qui  poet  eitse  divide  en  metme  !• 
manavcome  franc  tenement  alcomon  ley 


Foesessioh 
de 


franc, 
tenements 


Chatel    S 


rReal 
frediaU  ;  car  npt  C9nth^  t^itm  ret  mMles,  fol,  35.*) 


Personal,  Bient  moTealilea 


^  *  Thb  short  note  u  an  additional  proof  of  Coke*$  great  attention  to  •ccwacy 
m  die  dannition  of  terms. 

\To  be  continued."] 

We  are  much  oblig^  to  Studens  for  his  reference  to  Lord 
Bacon'%  Reading  on  t/s«,(p.  20,  ed.  1785,)  in  which  he  seemg 
to  advert  to  Sir  Edward  Coke's  reading  on  the  same  sub- 
ject. We  have  not  been  yet  able  to  discover  whether  Sir 
Edward's  Readings  have  been  published  or  not.  If  they  were, 
it  is  at  least  very  singular  that  no  notice  is  taken  of  them  ia 
iheBibliotheca  Legum ,  and  that  there  is  not  a  copy  in  the 
British  Muuum;  at  the  same  time,  we  think,  there  is  much 
ingenuity  in  the  remark  made  by  Studens,  that  by  using  the 
phrase ''  Coke  in  his  reading  doth  say  well,"  Lord  Bacon  may 
be  supposed  to  allude  to  a  published  work,  thou^^U  it  does 
not,  indeed,  necessarily  follow  that  it  was  in  print  But  we 
have  not  yet  been  able  to  examine  Sir  EdwarSs  Reading 
on  fines,  so  as  to  say  with  certainty  that  Lord  Bacon  may  not 
allude  to  some  passage  in  that  work,  incidentiy  applicable 
to  the  subject  or  the  statute  of  uses. 

vot.  in.  N*.  18.  T 


COMMUNICATION. 


CASE,  with  the  Opinion  of  Mr.  (afterwards  Lord 
Chief  Baron)  Comyns. 

Whether  a  Tint  for  Amission  be  due  to  a  Lord  of  a  Manor 
where  the  eldest  Son  and  Heir  ^fthe  deceased  Tenant  died 
before  hit  Admittance. 

Edmund  Glenister,  Esq.  /lied  seised  in  fee  of  a  copyhold 
estate  held  under  the  manor  of  Kingston,  and  the  same  de- 
scended upon  his  eldest  son^  John,  a  minor^  who  died  before 
any  court  was  holden  for  the  said  manor,  or  before  be  at- 
tained the  age  of  twenty-one  years ;  and,  on  his  decease^ 
Edmund,  the  second  son,  claims  the  estate  by  descent,  and 
being  now  of  age^  is  ready  to  take  admittance  to  the  same. 

Qu.  If  a  fine  be  due  to  the  lord  of  the  said  manor  for 
John,  the  eldest  son^  who  so  died  a  minor. 

I  am  of  opinion  that  a  fine  is  due  to  the  lord  of  the  manor 
for  every  alteration  of  his  tenant;  but  in  this  case,  John, 
the  son,  dyine  before  he  was  or  could  be  admitted  tenant^ 
although  by  the  descent  of  the  copyhold  upon  iiim,  he  was 
entitled  to  have  been  admitted,  yet  since  it  was  not  through 
any  default  of  his  that  he  failed  of  being  admitted,  he  never 
was  tenant  to  the  lord,  so  that  the  lord  could  charge  him 
with  a  fine  for  want  of  admittance  :  but  the  lord  losing  his 
fine  for  John's  admittance^  may  insist  more  strictly  on  a  full 
fine  for  the  admittance  of  the  second  son. 

JOHK  COMTNS, 

April  9,  1720. 


BANKmUFIB, 

Declared  in  the  London  Gazette,  from^  Majf  itf    to 
June  SOth,  inclusive. 

[The  Solicitors'  Names,  and  Dates  of  the  Gazette,  are  preceded 
by  a  Crotchet.] 


Arrowsmith  Jimet,  now  or  lite  of  Stockport^  Chcahiref  baker.    [BulUrtnti  Bcr* 

lurd  street,  Bruoiwick  square  ;  and  Mr.  Baddeley,  Stockpoit.     May  c. 
Ashby  Wm.  of  Hog  lane,   Sboredicch,  currier.     [Bent on.  Swan  yard,  Blackman 

street.  South wark.     May  gS. 
Ayscough  James,    of  Leeds,  woolstapler*     [Lee,  Leeds;  Sykes  and   Knowlet, 

Boswell  court.     May  19. 
Ayscough  George,  ot  Gervaux,  in  tke  parish  of  East  Whiton,  York,  woolstapler. 

[Lee,  Leeds ;  and  Sykes  and  K.nowle«,  Boswell  court.    M«y  29. 

Blind  — — »,  late  of  Isleham,  Cambridge.    [Evans,  Ely  ;  and  BrOwn  ind  Goto- 

bed,   Norfolk  street.  Strand.    April  18. 
Brown  Henry  Wilson,  of  Cannon  street,  shoe  manufacturer.     [  Warrand,  Arundel 

street.  Strand.     May  8. 
Black  John  Sunley,  of  Lamb's  street  Spiul  fields,  London.     [Store,  Garlick  hill. 

May  xa. 
Brain  Stephen,  of  Pile  Marsh,    Gloucestershire,   coal  miner.     [Blandford  and 

Sweet,  Inner  Temple;  and  Charles  Mellin,  All  Saints  lane,  Bristol.    May  n. 
Bluck  John  Henry,  of  Lamb  street,  Spital  fields,  oil  and  colourman.    [Hoare,  Gar« 

lick  hill,  Cheapside.     May  15. 
BuahellWau  of  Cannon  street  grocer.     [Lee,  Three  Crown  court,  Svuthwatk. 

May  10. 
Bunting  John,  of  the  whale  Fishery,  Little  Hermitage  street,  Wapping,  victualler* 

[Robinson.  Prospect  row,  Bermondsey.    Mav  19. 
Briggs  Henry,  of  Belvidcre  place,  St.  George's  fields,  horse  dealer.   [Benton,  Swaa 

yard,  Blackman  street.    June  5. 
Bally  Stephen,  of  Bristol,  Uylor.     TBoord  and  Ridpath,  Bath.     June  9. 
Birkett  George,   Kendal,  Westmoreland,  brandy  merchant.     [Wright  and  Bovil, 

Chancery  lane.     June  9, 
Bicknell  John,  Little  Maddox  street,  Hanover  square,  dealer  in  artificial  flowers. 

('Davis,  Warwick  street.  Golden  square.    June  9. 
cher  John,  of  Lamb's  Conduit  street,  merchant.     [Falcon,  Elm  court,  Tenu 
pie.     June  it. 
Burgess  James,  now  or  late  of  Coventry  street,  Haymarkct,  miliury  hatter.    [Rot- 

ser.  King's  street,  Holborn.     June  16. 
Beddjne  David,  of  the  Back  lane,  in  the  parish  of  St.  George  in  the  East,  Middle* 

•ex,  upholder.     [Urwin,  High  street,  Shad  well.    June  a  6. 
Bttckstone  Wm.   late  of  Bishopsgate  street,   London,'  haberdasher   and  hosier. 
Roiter,  No.  3 a,  King  street,  Holborn.    June  a6. 

€orbetc  Thonufa  of  Friday  ttrctt,  waxthouicinan.    [Walker,   Coleman  street. 
April  at. 


CooinW,  Wnu  of  Quceo  ftrcet.  Cheapti4c,  waithooitaua.    [PvUeat  F«fft  ttnc^ 

Cripplegate.     April  18. 
Cannan  MichaeU  of  Liitte  Cheaptiie,  Sua  aCrKt,  Middlctei^  cbcetemoDier.  [Ed* 

muadt.  Hat  ton  garden.     May  5* 
Carriet  Edward,  of  Louth,  Lincolnshire,  stdlcr.     [Dyaelej  and  Soot,  ^tiy't  Ina* 

May  1 
Corbya  Thomat,  of  Chtapside^  draper.     [Scott,  Sc  Mildred's  coort,    Poshrx* 

May  11. 
Coulstiing  Thomas,  late  of  Bristol,  qrder  acrchaat.    [Blandford  and  Sweet,  la* 

n^r  Temple  ;  ana  Stephens,  Briscol.     May  19. 
Coot.  Thop^.s.  ot  Noiwich,  ironmonger.    [Milkr,  Yarmouth^   or  Swaine  and 

Steven;,  C    J.  «ry.    June  5. 
CbipptndaieTAoin4S,  of  St.  Martin's  lane.  Upholsterer.     Buigest,  Curson  ttrect^  i 

May  fair,     fjune  9.  \ 

Cwhr-r.  Eiwif,  of  Margate,   hoyman.     Lee,  Sandwich,  Kent;  and  Mawley,  j 

T  ...    h^m  s:reet,  F>'sro';  •'•tuar^.     June  ja.  ' 

Colviii*  Thomas,  and  James  tiolmes,  of  Liverpool,  merchant.     ^Staiostreet  and 

Eden,  Lrigh  st.eet,    Lircrpool ;    and  Windie,   Banleti's  buildings,   Holborn. 

June  x6.  i 

Colisoa  John,  of  Hit  bin,   Hertford,   merchant    [Eade,  Hiuhift,  HerU  ;  aa4 

Towosead,  Staples  Ija.    June  26* 

Dairy mple  John,  of  Russel  streer,  Bermondsey,   Surrey,  corn  dealer  and  lighter* 

man      TBroad,  Union  street,  Sojthwark.     May  sa.  ! 

P}m''ke  Koberr,  of  Temple  Miiis,  near  Stratford,  Essex,  calico  printer.    [Hnjn* 

I  h-rys,  Tokeohrute  yi-rd.     May:  a. 
Drimmy  Robert,  of  Great  George  street,  Minories,  taylor.     [Burt,  Gould  aqaare, 

Crutched  Friars      May  la. 
Dodzsoo  Joseph,  of  MiUhorpe,  in  Che  parish  of  Sandal  Magna,  YorkshtrVy  hone 

d'.'.tr.    [CLirkson,  Essex  street,  Strand  i  and  Clarksooy  Wakefield.     May  15. 
Dut'.on  Tohn,  or  Catherine  court.  Tower  hill,  ship  broker,    [Ward,  DennettSt 

and  Greaves.     My  19. 
Debreir  Johr,   of  Piccadilly,  bookseller.    [Dawson,    Warwick  street.   Golden 

square.     May  so. 
Oe  ia  Charmttrr  Francis  David,  of  Laytonstone,   Essex,  and  of  Leadenhall  street* 

London,  merchant.    [Gregso0|  Angel  court,  Throgmorton  street.    June  i6* 

Edwards  John,  and  John  Manvcll,  of  Caie  Coch,  Flint,  manufacturers  of  earth- 
enware.    [Howard,  Hejirietta  street,  CoTcnt  garden.     May  8. 
East  Elward,  late  of  St  George's  Cresceht,  St.  George's  htlds^    Surrey,  coach 

maker.     [Cockayne  and  Taylor,  Lyon's  Inn,  Temple  Bar.     May  sa. 
Esthill  David,  of  Kiugston  upon  Hull,  draper.     [Scott,  St  M'ddred's  conrr,  PooU 

try.     June  9. 
Ellis  Beoj^nvin,  late  of  Liverpool,  liquor  merchant     [Griffith,  Lord  street,  Livei^ 

pool ;  and  Windie,  Bartlett's  huildings,  Holborn.    June  23. 
Elliott  Wm.  late  of  Newington  Cau^way,  Surrey,  haberdaiher.     [Glutton,  Uoioa 

sticst,  Borough.     June  23. 
Ellis  Benjamin,    of   Holt,   Nbrfolk,    vintner.     [Reynolds,   Great  Yarmouth. 

June  23. 
Evans  George,   Hatfield  place,    Christ  Church,    Surrey,    builder.      {GodaioQ* 

Crescent,  New  Bridge  street,  Blackfiriars.    June  i6* 

Finniagley  Edward,  of  Thome,  York,  miller.    [Benson,  ^home;  and  Rottert 

Kirby  street,  Hatton  garden.  April  at. 
Figgios  Thomas  of  Stockport.  Cheshire,   upholsterer.     [Swale,  New  Beewell 

court;  and  Nabb,  Manchester.  MayS. 
FJdtcher  John,  late  of  Warrington,  Lancaster,  and  John  Lodge,  Hnbbeftty,  late  of 

Lincoln's  Inn,  London,  cotton  spinners.    [Blackstock,  Temple  {  and  Raw* 

i^^ion^  LiverpooL    May  a9. 


Bmkruptt* 

ffeM1olu^  «r  WtCfbi^  HeitB^  Milkr.    Tlitt,  fOttgH  Bcndi  Wilk,  Temple, 

meU  Cmi|c^  of  Old  Swan  Sairt*  U^per  Thamca  tCreet,  itfchant;    [WilUi^ 

Waralbffd  court*  Tkrogmofton  •troeC.    Jii«e  it. 
Fnlclicr  HcDfy»  of  Shoe  lafie»  Tktualler.    [Laog ley,  Pluakree  tticc^  Blooau« 

hMij,    Jnoe  %$• 
TMk  Thomat,  of  Roth  well*    York,  luwker  aad  pedlar.    [Lee*  Loeda  {  Battjrev 

Chaaceiy  laoey  Loodoa*    Jane  26. 

Owyas  John,  of  Albonie*  Wilts,  fattiao  maker.    [Berry  aod  Riogy  Mead'e  atitet, 

Soho»  London  ;  aad  Hally  Hangcrfordy  Berkt.     April  aS- 
Creeiliam  Simon,  ofBedale,  Yorkihire,  abopke^per.    [Djneleyand  Sont,  Gray'f 

Inn  I  and  Morcton,  Bcd^lc.     May  5. 
Cover  John,  and  James  Hardrum,  of  Rocherhithe»  Surr^y^  patent  po  carriage 

makcca.     [Wooa,  Sr.  BarsholoflKw'f  HotpitaL    May  ta* 
Cloaaop  Benjamm,  Jate  of  Repnam,  LincQln»  heait  jobber.    [Foulket,  Bnry  place, 

BlooiBtbury  Muare.     May  19. 
Cedge  Wm.  of  Lciceitcriquare«  linen  draper.    [Cannon,  Lciceater  place»  Leiceater 

Of oare.    Jnne  a. 
Cood  John,  of  Samm,  Wilca,  linen  draper.    [Jamet«  Gray'a  Inn  iquarei   and 

Cooae,  Briatol. 
CrinterThomaa,  ofNeirBonditrcettattctioiieer.    [Harper,  Vine  street,  Picca- 

dUly.    June  16. 

HillSamael,  of  Addle  street,  merchant.    [Sellers,  Crovm  Office  row,    Templei 

April  aS. 
Hewlett  Wm.  Vile,  of  High  strcer.  Borough.    [Vandercomc,  Buih  lane,  Cannoa 

atrcet.    April  i8* 
Molmedeo^  Sarah,  of  Seven  Oakf,Kein,  miller.    [Pool^.  S-rieaot'i  loo,  Chaa« 

eery  lane}  ai^ Hutch  ns  and  Hilder,  Seven  Oaks,  K".       May  5 
Hayes  John,   of  Maidcstone,  Kent,    psper  maker.    [Dcou.y  ant!    Cope,    Paper 

bttildiogs  Yemple ;  and  Roffe  and  ScuJamore,  Maidstone.     May  5. 
Hartley  George,  of  Colne,   Lancaster,  calico  mauufacterer.    [Linghani,   Gray'a 

Inn  square;  and  Manchnelr,  Colne.     May  8. 
HatAill  Jamet,  of  Butcher  row,  Dcptford,  Kentp  saaith.    [Evitt  and  Rixon,  Hay* 

don  aquart,  Minories.    May  11. 
Hutchinson  Wm.  of  Litde  Beat  Cheap,  merchant    [Ward,  Dennetts,  and  Greaves, 

Hcnrietfea  street.     May  ig. 
Haidcaatle  John,  of  Knottingley,  Yorkshire,  mercers*    [Evaos,  Thaives  Inn  { 

and  Beaver,  Wakefield.    May  15. 
Hatgrave  Wm.  of  Kirton  in  Liniey,  Lincoln,   stone  mason.    [Harvey  and  Ro« 

hiaaon,  Lincoln's  Inn ;  and  Atkinson,  Lincoln.     May  19. 
Hammond  George,  of  Canterbury,  Upholsterer.     [Kibbiewiiice,  Gray's  Inn  place. 

May  tfl. 
Henricks  Ulsrick  Anthony,  of  JcBries  square,  merchant    [Dnice,  Billitcr  square^ 

Feochurch  street    May  t«- 
Harre  Wok  and  Henry  Suthmier,  of  Denmark  street,  Ratdiffe  Highway,  sugar  re- 

finerSL    [Kay  11,  Tower  Royal,  London.    May  ^9. 
Holmca  Joseph  Whiting,   of  Porttea,    Southampton,    ironmong^sr.      [Callaway, 

Portsmouth,  Hants.    June  19. 
Hall  John,  late  of  Wappiug  High  stnet,  taylor.    [Aliston,  Swan  street,  Minories, 

June  16. 
Henderson  Robeit,  of  Bridgcwater  square,  Cripplegate,  pocket  book  maker.    [Sher* 

win,  Gredt  James  street,  Bedford  row.    June  16. 

Janes  Isaac,  now  or  late  of  Westbury  t^on  Trym,  Gloucestenhire,  victualler* 
(Frankea,  Small  street,  Bristol  ;  and  Kiuderley,  Long,  andlnee,  Symond*s  Inn, 
Chancery  lane.    May  8* 

Jvkson  Edward^  ef  Edmonton,  plomher.  [Reardoo,  Coibctt  court,  Graccchwcli 
street    Mey  ii. 


Bankrupts. 

J«Mt  Richtrd  (todgsdn,  of  Scourliriilfe,  Worcester,  clothier.    [Hunt,  ftouitridge  ; 

and  Edmonds,  Bithopsgate  lereet  Without.     May  a6. 
Jirrat:  John*  the  youogeri  of  Water  laoe,  Tower  arreet,  broker.    {Palmer  and 

Tomiioson,  Warnford  court,  Throgmortoa  street.    June  a6. 

Knipe  Bateman,  of  New  Bond  street,  wig  maker.    [Dixon,  Naflau  atreet,  Sobo. 

May  IB. 
Kemp  John  Rice,  late  of  Haslemere,  Surrey,  Tictuallcr.    [Uecter,  Petersfield  ; 

and  Wilsheo,  Gray'i  Ion  square.     May  26. 
Key  Thomas,  of  Bury  St.   Edmund's,  Suffolk,  linen  draper.     [Nichqllt  aad  Net- 

tlcship.  Queen  street,  Cheapside.     Juoe  s. 
Knight,  Thomas,  of  Canterlniry,  shopkeeptr.     [Swain  and  Stevens,  Old  Jcwryi 

June  16* 

Levi  Henry,  late  of  Ramsgate,  Kent,  dealer,  but  now  of  the  King's'  Bench  prison. 

[Cockayne  and  Taylor,  Lion's  Inn,  Temple  Bar.     May  5. 
Lewis  Lewis,  lateofOiford  street,  grocer.     [Lane,  Red  Lion  square.     May  i%» 
Leese  Cieugh,  of  Leopard's  court,    Bild win's  gardens,    leather  laoe,    chemisu 

[Gregsoo,  Angel  court,  Throgmorton  street.     May  is. 
Lee  Paul,  late  of  South  Shields,  Durham,   druggiit.     [Young,  Newcastle ;  and 

Nelson,  Maddoz  street,  Kanover  square.     May  19. 
LttdJow  Wm.  the  younger,  late  of  Andovrr,  Southampton,  wine  merchant.     [Bird, 

Andover;   and  Johnson  and  Caskell,  Gray's  llin.     May  19. 
Ludlow  Wm.  Arnold,  late  of  Arnold,  Southampton,  grocer.    [Todd,  Andover  | 

and  Bremridg?,  Inner  Temple.     May  19. 
Lvdlow  Wm.  now  or  late  of  Kil worth,  Wifts,  wine  merchant.     [King,  Newbery, 

May  a6 
Lewis  John,  of  Tynddol,  in  the  parish  of  L^infrothan,    Meriqpeth,  droser.     [Ed* 

moiids  and  Son,  Lincoln's  Inn  ;   and  Williami,Carnarvon.     June  5. 
Levington  Thomas,  St  Catherine's,  slop  seller.     [Hurd,  King's  Beock  Walks, 

Temple.    June  i6* 

Mackensie  Matthew,  of  Fleet  street,  vintner.     [Harman,  Wine  office  court.  Fleet 

atreet.     Juoe  !• 
Macauley  Alexander,  of  London,  merchant     [Williams  and  RawUasoo,  ChAham 

place,  Blackfriars.     June  a. 
MonkWm.   late  of  the  Strand,  truss  maker.     [Atkinson,  Castle  street.  Falcon 

square.     June  5. 
Maclean  Charles,  Beaufort  buildings,  St.  Martin  in  the  Fields,  merchant.    [Davis, 

Essea  street.  Strand.    June  16- 

Naime  Thomas,    of  Wapping  street,  bread  and  biscuit  baker.      [Bart,  Gould 

square,  Crutched  Friars.     May  la. 
N.cholls  Samuel,  the  younger,  of  Bath,  Somerset,  upholsterer.    [Peirsoos,  Pump 

court,  Tempk  ;  and  Taylor  and  English,  Bath.    June  16. 

Oppenheim  Laiarus,  late  of  tienage  lane,  near  Bevis  Marks,  merchant.     Howaii, 

Jewry  street.     May  a  a. 
Pgie  John,  of  Pickwick,  Wilts,  Esq.  and  Walton  William,    of  Liverpool,  mer« 

chant,     [Griffith,   Lord  street,  Liverpool  :    and  Windle,  Bartlett's  Buildings. 

June  23. 

Pitts  Wm.  of  Boston,  Lincoln,  .sacking  manufacturer.     [Tunnard  and  Rogerson, 

Boston  ;  and  Allen  and  Ezley,  Furoival's  Inn.     .^pril  aS. 
Parish  James«  Thonus  Parish,  James  Staffi)rd,  and  Thomas  Hardwicke,  of  HaU 

loway's  End,  Stafford,  glass  manufacturers.    [Taylor,  Southampton  Buildings, 

Chancery  lane ,  and  Ravcnhill,  Wolverhampton.    May  it. 


Bankrupts* 

FollardWm,  Thonus.  of  AldenhaiB»  Hertfordi  ftrmef.  THurle,  Cloik  lant. 
Mav  tt. 

Page  John,  lite  of  Sc.  Clement,  Worcester,  hop  merchant.  [Ptatt,  Bride  couiCy 
Bridge  street ;  and  Wellcsi  Worcester.     June  a. 

Percital  John,  a  prisoner  in  the  King's  Bench  prison,  stable  keeper.  [Bortt 
Gould  square,  Crutched  Friars.     June  5. 

Plumleigh  ThomaSf  of  Bristol^  grocer.  [[Cinderley  and  Co.  Symond's  Inn,  Chan- 
cery lane;  andFrankis,  Small  street,  Bristol. 

Parrott  John,  late  of  Ratcliffe  Highway,  victualler.  [Holloway,  Chancery  lane* 
June  la. 

PJckcmell  Jonathan,  of  Sundeiland,  Durham,  dealer.  [Parker  Sunderland  ;  and 
Atkinson  and  Morgan^  Austin  Friars.    June  it. 

Rankiu  Richard,  late  of  Leftwick,  Chester,  and  Wm.  Okel,  late  of  Liverpool, 

merchants.     [Ainsworth,  Middlewich  $  and  Huxley,  Temple.     April  28. 
Riding  Grace,  and  Wm.  Ridingy  of  Andover,  Souihampton,  linen  drapers.    [Fleet, 

Andover;  and  Kinderley  and  Ince,  Symond's  Inn,   Chancery  lane.     May  8. 
Robinson  James,  of  Liverpool,  silversmith.     [Kearsey,  Hare  court,  Temple  ;  and 

Hanley,  Liverpool.     May  15. 
Reynolds  Charles,  of  Norwichf  woollen  draper.     [Steward,  Norwich.     May  Tg. 
Rowe  Mark,  of  Truro,  Cornwall,  Shopkeeper.     [James,  Gray's  Inn  square,  Loa« 

don  ;   and  Cornish,  Bristol.     May  2Z. 
Riley  Richard,  now  or  late  of  Mansfield,  Nottingham.     [Robins,  Gray's  Ina 

place;  and  Vtckers  and  Woodcock,  Mansfield.     May  26. 
Rimmer  Wm.  of  Ormskirk,  Lancaster,  innkeeper.    [Broad,  Souihwark  j  and 

Wallworth,  Liverpool.     May  29. 
Robertt  Richard,  of  St.  Paul's  Church  yard,  victualler.     [UoUoway,  Chancerf 

lane.    June  2. 

Sandback  Wm.  of  Northwich)  Cheshire,  shopkeeper.    [Chesshyre  and  Walker, 

Manchester.     May..5. 
Scott  John  and  Charles  Stewart  Bisset,  of  Liverpool,  liquor  merchants.    [Lace  and 

Hassal,  Liverpool.    May  15. 
Sanderson  Robert,.-^.  Palsgrave  place,  money  scrivener.     [Constable^  Symond's 

Inn,  Chantery'laoe.     May  19. 
Savton  John  Thacker^  late  of  Chesterfield,  Derby,  printer.     [Thomas,  Chester- 
field.    May  26. 
Southcote  John  Henry,  late  of  Stoke  Fleming,  Devon,  lime  merchant    [Taunton^ 

Temple ;  and  Prideauz,  Knightsbridge,  Devon.     May  a6. 
Stockley  Wm.  of  the  Haymarkct,  shoeing  smith.  [Evittand  Rixon,  Haydon  square, 

Mioories.    June  a. 
Smith  Robert,   of  Timberland,    Lincoln,  grocer.     [Luckett,  Basioghall  street^ 

June  9. 
Strange  Edward  Hilder,  of  Frant,  Sussex,  grocer.     [Blandford  and  Sweet,  King's 

Bench  Walks,  Temple,  and  Jones,  Tunbridge  Wells,    June  is. 
Smith  John,  of  Poland  street,  Westminster,,  merchant.     [Rice,  Dufonr's  place. 

Broad  street,  Golden  square. 
Staymaker  Richard,  now  or  latcof  Abingdon,  Berks,  carrier.     [Morland,  Abing* 

(ton  {  and  Blagrave,  Salisbury  street,  Strand.    June  26. 

Tod  George,  of  King's  Road,  Sloane  square,  surveyor.     [Richardson.    April  t8« 
Twycross  Robert  Harcourt,   of  Brook  street,   Holborn,   jeweller.      [Mayhew. 

May  It. 
Thompson  Robert,  of  South  Shields,  Durham,  mast  maker.     [Hall  and  Bell,  Bow 

lane,  Cheapside  )  and  Bainbridge,  South  Shields.     June  9. 

hreadgold  John,  of  Portsea,  Southampton,  cabinet  maker.     [Tilbury  and  Bed  ^ 

ford,  Bedford  row.    June  30. 

WiUner  Mackett  Wlllett,  of  Rushforth  hall,  near  Bingley,  Yorkshirer  cotton  spin- 
ner.   Chesshyre  and  Walker,  Maachesur  i  and  Ellis,  Cunicor  street.     May  5. 


W«iciMCIarlii»  «rftiiA,  tMMWtHliirt,  BilliiMr.    t^mttfidl,  Wcil|ilB  MU« 


iofi,  Bath.    Ms7  a. 
Wicbcrii^tMi,  «(  Kioti»  Hef«iiwAshii%  Viaca^.    [JtflW^  Gfiy*t  Ina  tfiiite  |  toi 

Tanner*  Bristol.    May  8. 
While  JaAph  Smiitb.  Itta  •#  Widiatt,  EittXi  Billar.    [Ltwnuitc,  MaUcn,  Btics  % 

and  Tvrrell  and  f rancit,  GuiMIiall.    May  I5. 
Webb  J*^  A  aii4  ThMMt  Webh,  of  Coreniry  ttreet,  lilk  dy«n«    f  Fovlkct*  Bwy 

place*  BlooHitbutyioiiare*    May  St. 
Winder  Jariiiafc,  of  Choclty^  Lancaacer,  timbcf  mtrdMOt.    [BUckatock^  Tte* 

pie  I  and  RewUflionf  LWcfpooi.     May  a6. 
Warner  Jokn«  of  Elaiden,  Etiei,    abopkeepcr.    fCiittinf*   Bartidtt*a  bnildinfa, 

Holboro ;  and  Walton,  Saflfren  Waldrn,  EtKS.     May  s6. 
Wren  Robert^  late  of  Pcitnfield,  Sotfthampton^  fellmonger.    [Hector,  Pctmfidd  | 

and  W Jibew,  Cray'a  Inn  square.    May  t9« 
WuWeil  Jolin,  of  Long  Acre,  cotchnuker,     [Kii«,    Mead  street,   Soho  %  and 

Hyatt  and  Maakell,  Sheptoo  Mallet.    May  19. 
Watson  SaMoct,  of  Blakcaey,  Noriblk,  com  merchant.   [Wright  and  Boirill,  Chan* 

eery  lane,     lane  5. 
Williamson  Robert,  of  Roek  hill,  York,  farawr.    [Dyncley  aaC  Sons,  Giay'a 

Inn  ;  and  Morton,  Bodall.     luac  ta. 
Williams  Thomas  Smith,  of  Miacinglaac^  ship  hmkcr.    [Saraiac  an4  Sctvent, 

Old  Jewry.    June  it. 
Wood  Thooias,  of  Manchester,  aad  Jackson  l^Ham,  of  Bastio|#oM,  Tork,  coctoa 

•piaaen.    [fluid,  Kio|fs  Benck  Walk,  Temple  i   aad  Fartiag^  Maachetlcr. 

Joae  1). 
Walker  Edmund,  of  Kidderminster,  Worcester,  gsocer.    [Batten  aad  Maitia, 

FomiTal'alani  and  Usaer,  Kiddenninstor.    Juno  13. 
While  John«  of  Great  Russel  street,  Covent  girdcn,  place  #ork«t.    piaitia, 

Viataer'a  Hall,  Upper  Thamea  sutct.  Juae  9» 
WendoverNicholss,  of  Spsoa^  Walton  WaL  and  a|Ie  John,  vMr  Ogle. 
Walen  James,  of  Soath  Ead,  Lawisham,  Ktat,  victualler.    [Poolo^  fieijcani^a 

Inn,  Chancery  lane  I  and  Hutchias  and  Hildcr,  Scveo  Oaks,  Kent,     lano  16. 
Wood  Thomas,   Rose,  HenJiDffdshirH  WMlstapln.    [Harrcy,  ftaet;    aad  HIM, 

Mcfodith,  aad  Robins,  Gray^  Ina.    Jane  a6. 
Wright  John,  Itle  af  Sauihy  Brobk»  Lancaster,  earner*    fDewhan^  FftMtvs 
**  ,  Mew  aiHalboni wart, Gi^'tlmiMtd,    Jaataft. 
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OF 
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WITH  OCCASIONAL  REMARKS* 


Article  VIIL — ^i^  Covpendium  of  the  Statute  Laws  and 
Regulations  o/'^Ae  Court  o/*  Admiralty,  relaihe  to  Skips 
of  JFar,  Privateers f  Prizes^  Re-captures^  and  Prizt  Money.  With 
an  Appendix  of  Notes,  Precedents,  Spc.  By  Thomas  Hartwell 
HoRNE. — ^\V.  Clarke  and  Sons,  Portugal  Street,  1803. — 
l2mo.  pp.  168. 

'VfR.  HORNE  infonns  us,  ia  his  preface,  that  his  object 
'*'  is  to  exhibit  a  concise  view  of  the  existing  statutes,  lawsj 
and  regulations  of  the  court  of  Admiraltj,  concerning  ships 
of  war,  privateers,  prizes,  and  other  matters  connected  with 
that  subject.  And  *'  although  the  elaborate  works  of  Mr.  Lee^ 
the  earl  of  liverpooly  M.  Ir Martens,  and  Mr.  (Dr,  we  believe) 
Browne  might  seem  to  render  any  farther  work  on  this  head 
unnecessary ;  yet  as  they  are  too  intimately  blended  with  the 
law  of  nations  to  contain  a  conipendium  of  British  prize 
law,  the  editor  was  induced  to  arrange  the  sheets  here  sub- 
mitted to  the  public,  in  order  to  supply  the  deficiency/' 
Mr.  Home  adds  that  ''perspicuity  and  brevity,  are  the  objects 
he  has  chiefly  kept  in  view  that  he  might  be  enabled  to  com* 
prize  all  the  operative  words  of  the  laws  and  regulations  now 
m  force  respecting  prizes." 

The  work  commences  with  a  disquisition  on  the  origin  of 
letters  of  marque,  after  which  the  author  proceeds  to  consi- 
der the  conduct  of  ships  of  war  and  privateers  at  sea,  as  well 
before  as  after  capture,  recaptures,  legal  proceedings,  fees  of 
office,  appeals.  See.  The  regulations  concerning  agents  and 
pri^-money,  prize-vessels,  and  prize-goods,  and,  finally,  the 
rewards  of  ships  of  war  and  privateer^.  Aq  appendix  is  added 
containing  several  necessary  forms  and  notes  of  decided  cases 
illustrative  of  positions  advanced  in  thebody  of  the  work. 

Mr.  Home  appears  to  ua,  to  have  very  accurately  executed 
what  he  professed,  and  we  have  no  doubt  that  this  Con^cfk' 
dium  will  be  found  useful  by  those  who  practise  in  the  court 
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of  admiralty^  and  also  by  those  who  are  concerDed  in  the  cap* 
ture  of  prizes. 

The  subject  is  indeed  of  great  importance  to  those  whom 
it  concerns,  and  Mr*  //oniehas,  we  think,  rendered  them  the 
more  service  by  preparing  his  Compendium  in  a  size  and  form 
so  convenient  that  all  who  are  concerned  in  shipping  may  rea- 
dily acquire  information  upon  the  points  most  useful  to  be 
known  concerning  the  law  of  prize  in  British  courts  of 
admiralty.  We  have  only  to  add,  that  this  work  was  printed 
before  the  late  decision,  in  the  cases  of  Lord  Nelson  t. 
Tucker  and  Lord  Keith  v.  Pringle^  concerning  the  chief 
flag  officers'  right  to  the  one-eighth  share  of  prize  taken  by  his 
squadron  which  has  been  held  to  belong  to  the  effective  pre- 
sent  acting  flag  officer  on  the  station  under  the  fourth  article 
of  the  king's  proclamation  1797t  ^^^  not  lo  the  superior  offi- 
cer nominally  on  the  station  returning  home  and  leaving  the 
ships  behind  to  act  under  another  comipand,  notwithstanding 
the  prizes  then  in  question  were  taken  by  an  officer  dis- 
patched from  the  fleet,  by  orders  of  the  admi  ral  returning  home> 
^nd  before  that  officer  could  receive  orders  from  the  admiral 
l^ft  behind,  and  while  the  former  continued  to  retain  the  title 
pf  admiral  on  that  station  with  the  pay  table^  money^  &c. 


•  Vide  Law  Journal^  vol.  iii.  p.  111. 
t  Home's  Compendium^  p.  82.  85. 


Sir  Edward  Cokeys  Reading  on  the  Statute  of  Uses. 


Wft  are  now  enabled  to  state  from  tlie  best  antbority  that 
it  is  mostprobable  that  this  reading  has  never  yet  been  pub- 
lished. The  expression  in  Lord  Bacon's  Reading  alluded 
to  by  Studens  and  from  which  he  inferred  that  it  had  been 
pobhsbed^  we  are  now  convinced^  upon  a  full  examination 
of  that  excellent  work,  is  merely  accidental,  and  does  not 
warrant  the  inference  which  be  has  drawn  from  it.  In  an- 
olber  place*  Lord  Bacon  notices  the  reading  of  Sir  Edward 
Coke,  in  the  past  tense,  as  follows :  "  master  attorney"  (evi- 
dently meaning  Coke)  "  who  read  upon  this  statute,  said  well: 
80  that  it  seems  the  authority  of  Lora  Bacon  is  perfectly  indif- 
ferent, as  CO  the  publication  of  the  reading,  tnough  it  is  de- 
cisive as  to  the  tact  of  Coke's  having  read  upon  the  statute 
of  uses.  In  addition  to  this  we  have  since  been  informed, 
that  amongst  the  collections  belonging  to  Mr.  Hargrove, 
who  has  several  volumes  of  manuscript  readings,  there  is 
a  note  of  some  part  of  Lord  Coke's  Reading  on  the  Statute  of 
Usest  but  we  are  also  informed,  and  it  must  be  mutter  of  regret 
to  all,  that  it  is  but  a  mere  scrap  too  imperfect'  to  satisfy  the 
wishes  of  those  who  know  how  to  value  the  labours  of  such 
men  as  Bacon  and  Coke.  We  are  sorry  also  to  add  that 
Mr.  Hargrove  has  never  seen  a  complete  copy  of  Coke's 
Readings  on  Uses,  and  we  have  not  as  yet  been  able  to  ascer- 
tain that  it  exists  at  present  in  any  of  the  public  libraries,  or 
private  collecUons  of  manuscripts.f 


♦  P.  5,  edit.  1785. 

t  Wc  shall  be  happy  to  receive  information  from  any  of  our  intelli- 
gent correspondents,  concerning  such  remains  in  MS.  of  the  un- 
published works  of  eminent  lawyers,  or  curious  tracts,  as  may  be 
within  their  knowledge.  It  is  a  part  of  the  plan  of  this  work  to 
afford  an  opportunity  for  the  publication  of  those  things  which 
thou«>h  curious  and  interesting  it  would  be  hazardous  and  unprofitable 
to  publish  in  another  form. 


Bankruptt. 


Hemus  WUlianitofMerthyr  Tydvil,  Glimor|ansliiret  1»rickmiker.     [JcnkiiuaaA 

Co.  New  Ino  ;  and  Wiikint,  Merthyr  Tydvill.    July  7. 
Holmet  J  W.  of  Portscat  Southampcoo,  Ironmonger.    [Callawayy  PoitBinoatli. 

July  so. 
Hinder    William,    of  Hallinf,    Kent,    victualler.     [Nelmn,    Palagnvc  place. 

Temple  bir.     July  lo* 
Haho  Jonas  Charlesson,  of  Cnitched  frian»  Londoo»  ihip  and  iniurance  broker. 

[EvanSy  Birchin  lane,  London.     July  i^ 
Harrey  J.  of  Birmingham, wine  merchant.    [Johnaon*  Inner  Temple,   Londo*. 

Home,  P.  and  P.  Hunter,  of  Throgmoiton  tticet,  merchants.     [Willia,  Waodfoid 

court,  Throgmorton  street,  July   17. 
Heck  A.  of  Cravesend,  carpenter.    [Lange,  Gieat  Present  street,  Goodman's  fields, 

London.     July  a8. 
Holbrow  J.  and  W.  Holbrow,  Avening,  Gloucestershire,  dealers.     [Chinnf  Min- 

chinhampton,  and  Bennet,  Dean's  court,  St.   Paul's.    August  3. 
Hill  W.  Liverpool,  ship  builder,     [Blackstock,  St.  Mildred's  court.  Poultry  ;  and 

Murrow,   Liverpool.     August  3. 
Hodgson  John,  of  Birmingham,  merchant      [Egerton*  Cray's  Inn,    London  s 

and  Spurrier,  Birmingham.     August  7. 
Hilton  William,  of  Birchin  lane,  London,    druggist  and  chemist.     [Oakley,  New 

London  street,  Frnc^urch  street.     August  7. 
Haw  Thomas,    of  Stockioo,    Durham,    ship   boilder.      [Raisbech,    Stockton. 

August  18. 
Hallifield  John,  of  Klessinghsim,  Lincolnshire,    beast  jobber.     [Fowler,  Ashby, 

Lincolnshire.     August  21. 
Harman  James,  of  Crrat  Russel  street|Bloomsbury,  haberdasher.     [Farrar,  Scead« 

man,  and  Wall,  Bread  street  hill.    August  I5. 
Hancock  Charles,  of  Horncastle,  Lincolnshire,  Tailor.     [Walker,  Spilsby  |  EUis, 

Cursicor  street,  Loudon.     August  31. 
Hatchings  Henry,  the  younger,  of  High  Holbom  ;  baker.     [Flaahman,  Ely  place 

Holbonu    August  31. 


Jarritt  J.  of  Bristol,  cabinet  maker.    [Bennet,    Dean's  court,  St.  Paul's,  London. 

July  10. 
Jones  R.  of  Manchester,  rictualler.     [Hurd,  Temple.    July  24. 

K 

Kershaw  James  and  Williim|Cershaw,  of  Halifax,  Yorkshire,  merchants.  [Allea 
and  Co.  Fornival's  Inn ;  and  Howarth  and  Co.  Ripponden,  Yorkshire* 
July  7. 

Keeoe  D.  Aldersgitcst«cty  cabinet  maksr.  [Flashman,  Ely  place,  Holbom,  Loa« 
don.    July  s8. 


Licligary  Samoel,  and  Matthew  Dunsford,  of  Baslnghall  street,  London,  dealers.. 

[Walton,  Girdlers'  hall.     July  14. 
Lawrence  R.  of  New  Windsor,  Berks,  brickhyer.    [Bartun,  Symmond's  Ina,  Loa* 

don.     July  17. 
Linley  Joseph,  of  Ozfoid  street,  hosier.    [Stokes,  Upper  Jamea  street,   Goldea 

square.     August  25. 


Bankrupts. 

Leiihton  W.  of  Newcude  upon  Tyne,  innkeeper*    [Wortham  and  Stephenton, 

Cude  strccty  Hotborn.   July  iS. 
Uwlcy  W.  of  Cteobury  Mortimer,  Salop*  timber  merchant.     [Griffiths,  Great 

James  street,  London.     August  1 1 . 
Lcetoo  T.  of  Packwood,  Warwickshire,  mercer.    [Smart  and  Thomas,  Suple 

Inn,  London.     August  18. 
Lardner  John,  of  Oxford  street,  Marylebonc, ironmonger.  [Richardson,  Monument 

yard.     August  25. 

M 

Manh  Roberti  of  the  Old  Bailey^  oilman.  [Smith  and  Co.  Chapter -house,  St. 
Paul's  Church  yard,  London.     July  7. 

Metford  William,  of  Temple  street,  Bristol,  butcher.  [Blandford  and  Co.  Tem- 
ple ;  and  Mellin,  Bristol.    July  7. 

Mills  James,  of  Portseay  Southampton,  grocer.  [Lowe,  James  street,  Portsea, 
and  Willsheoy  Salisbury  street,  Strand,  London*  July  14. 

Mount  Richardy  of  Canterbury,  bop  merchant.  [Reynolds^  Folkslone,  Kent. 
August  25. 

N 

Newton  R.  of  Maachestery  cotton  manufacturer.    [Ellis^  Cursitor  street,  London. 

July  10. 
NodinJ.of  Water  lane,  merchant  and  broker.    [Gregson,  Angel  court,  Threg* 

jBorton  street.    August  tt. 


Owen  Thomas,  ofWalsal,  Stafibrdshire.  [Price,  Worcester  $  and  Barker,  Gray's 

Inn,  London.     August  14. 
Osborne  James,  of  Oxford,  sadler.    [Walsh,  Oxford ;    and  Townsend,    Suple 

Inn,  London.     August  14. 
Owen  Edward,  of  Cumming,  Plymouth  dock|   shopkeeper.    [Morgan,  Bristol* 

August  a^. 


Price  Thonias,  pf  Redcrosi  street,  Southwark,  upholsterer  And  cabinet  maker* 

t Berry,  Walbrook.    July  14. 
Pryer  William,  Hackney,    stock  broker.     [Bugg,  Mew  Broad  street,    London.* 

July  i I. 
Pugh  Edward,  Franklin's  yard,  near  the  Circus,  Surrey,  oilman     [Dawes,  Angel 

court,  Throgmorton  street     August  3. 
Porter  W,  of  Great  Driffield,  Yorkshire^   grocer  and  draper.     [Ellis,  Cursitor 

atreet,  London.     August  11. 
Palmer  F.  P.  of  Worcester,  money  scrivener.     [Sourt  and  Thomas,  Staple  Inuj; 

London.    August  ii. 
Price  M.  of  Hereford,  milliner  and  haberdasher.     [DaTies,  Lothbury,  London* 

August  18. 


Raddifie  K.  of  Oldham,  Lancashire,  cotton  spinner.  [Ellis,  cunitor  street,  Lon- 
don.    July  aS. 

Riley  E.  Strand^  dealer  In  music  and  musical  instruments.  [Orrel,  WinHey 
street,  Oxford  street,  London.  July  31. 

Row  Thomas,  Bath,  Butcher.  [Sheppard  and  Co.  Bedford  row  and  Shepparda 
Bath.      August  3. 


s 

Sianforth  George,  of  Beverley,  Yorkshire,  dNpec    [Eilit,  CuiiIlor  street,  Loa4 

don.     July  lo. 
Shan*  John,  of  Newgate  tivAt,   Lmidpa,  Uaea  draper*     ['Alderson,  North  ttrect» 

City  road,    London.     July  14. 
SuoDoff  S.  of  ApoUo  buiUings,    Wajwoith,  merchant.     [Willett  and  Annesleyi 

Finsbtiry  square.     July   2S. 
Sayert  Joseph,  Charles  street,  cavendish  square,  shoe  maker,    [Orrel,   Winsley 

street,  Oxtord  street.     A.ugust  3. 
Scougall  George,  01  Biackheath,  Kent,  merchant    fGregsoo,.  Angel  court,  Throg- 

mortoo  street,  London.     August  11. 
Smith  James,'  of  Pcinbenon,    Lauc^shlre^  bleacher.     [Bretberton,   Wigan  $  and 

Biackstock,  St.  M'dtVrd's  court.  Poultry,  London.     August  14. 
Stork  John,  Thomas  Whit>y,-aiid  Matthew. Bouerill,  of  Great  Driffield,  Yorkshire* 

merchants.     [.Abbot,  (.)ld  Hroad  st:'c<.t.     Aygi«stsi- 
^cphvnson  Charles,  of  Para«mcni street,   Weatminster,  stationer.  [Hulme,  Branio 

wick  squire.     August  25. 
Smith   Kobert,  o£  Wiiliton,  Somejrs^t.     [Clyke,  Chard, and  Kiqgy  Took's  courts 

Chancery  lane.     August  3  4. 


Turner  Thomaiy  of -Blfi^bghtmy  button  maker.    [Eg^ctoni  Gny't  I  fib   s^uir^ 

Lopdon.     July  10. 
Thompson    Hobert,   Sheftek),   Yorks&icei,  .cuikc     [Bigg,  Hatcan  garden;  uA 

Rodgers,  Shettield.     August  3. 
Tripp  Henry,   of  Bristol,  taylor.    (James,   Cray's   Inn,    London  5  and  Kfartin. 

Brinol.     August  7. 
Towne  W.  of  Depitord,  Surrey,  clerk,  schooimatter,  aiid  bookseller.     [Drew, 

B.'rmondsey  street,  Southwack.     iVngust  la. 
Teas2ale  T.  of  Penrith,  Cumbeil'and,  inbkeeper.     [Lowndes  and  Lambert*    Red 

Lion  square,   Lonjlon.     August  t8 
Tatoo  }.  and  J.  W^rwidc;  of  Leedy,  merchant*,     [ttmbert,  Hatton  garden,  Loo* 

dyn*     Augus^JiS. 
Thoinas  Thomas,   and    Henry   QiiAer&n,    of  Birtni^fgham,  factdft.     [Burnish', 

Birmingham.     August  15. 

w 

Wain  J.  and  T.  Agp,  of  Bjsinghall  street,  clolh'iers.     [AldersoQ*  hforth  strcelj,  City 

road,   London,     July  10 
Whiiilc  Thumjs,  of  ^Vhcelfoh,   Lancashire,  muslin  manufacturer.     [Duck^rorth, 

apd  Chippendaii,  Manchester.  .  juL^    14. 
Whittlhgham  Cof  VVarteington  forj;c,  Cheshire,  ironmaster.     [Hiirlej,   Temple. 

July  24. 
Wells  J.  and  -T.  Smi|h,   of  Lcadenhall  street,   hatters.     [WiUiantf^  U|^f  John 

5ir?et,  Fitzroy  square,  Londoiv     July  28. 
Wilson  W.  late  of  the  Coal  £xchani$e,  coal  factor,    [Raine,  Ncu  ftS,  .Mark  lane» 

Loudon.     Juiy-aS. 
War)ter.s  p.  of  Cdrnhill,  merter.  [Barrow,  l^orbes,  and  Hancock,  Bastqghail  ttrect^ 

Loudon.     July  a8. 
Worthington  George,  of  Chorlton  row,  Manchester,  porter  brewer.     [Ellii,  Cur- 

sitor  streitt ;  and  Hewitt,  Manchester.     August  3. 
Wheatlcy  L.  sen.   of  Bed  worth,  Warwickshire,   butcher.      [Nicholli,   TaTtttock 

I'lr.ce,  Tavistock  square,  London,     ^vgiist  ti. 
Wail  D.  of  Bristol,  cordwaincr.     [James,  Gray*s  Tnn  square,  London.     Am|c*  iw 
Whitwortb  James,  of  A^^o^d,  Lincolnshire,  brandy  m«£rchaaC.      [AUen  and  Eilk^y 

>uruivars  Inn,   London.     Auguit  25. 
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A&ticlrIX. — ^2^  DioesTBB  Index  to  the  KfoDEkN  Reports 
tf  the  Courts  o/*  Common  Law,  previous  to  the  commencement  of 
the  Term  reports^  including  Win.  Blackstone,  Burro w«  Cowper^ 
Douglas,  Lctfftt  Lord  Raymond,  Salkeld,  Strange,  Willis,  and 
Wilson,  fiy  John  Ildekton  BtTKN,  Esq. — Buttekworth, 
FUef-etreet.  IbM.  I  volufne  Octavo. 

n^HE  nature  of  this  work  will  suflficieiktly  app<e&r  from  the 
foUowiDg  account  of  it  given  by  the  author,  in  the  Ad- 
vertisement which  he  has  prefixed  to  it  by  V^ay  of  pre- 
face. 

'^  The  following  pages  comprise,  in  a  comparatively  small 
compass,  the  substance  of  twenty-four  volum'es  of  reports. 
But  the  nature  of  the  undertaking  will  best  evince  the  la- 
bour that  has  been  necessary  to  complete  it. 

*^  The  cases  are  arranged  on  a  plan  similar  to  that  of 
Mr.  Tomlim'  Digest  of  the  Te}rm  tUports,  wilh  distinct  re- 
ferences to  the  reporters:  for  many  of  them  are  reported  by 
two  or  three  diiferent  authors.  Under  each  head,  therefore, 
may  be  found  by  a  very  short  and  easy  reference,  the  whole 
of  the  cases  that  hav<e  been  reported  for  nearly  a  century 
past,  oa  that  particular  subject;  so  that  the  labour  of  the 
student  may  thus  be  much  shortened,  at  the  same  timej^  that 
it  will  be  rendered  mOxte  certain  of  attaining  the  object  in 
view. 

"  So  many  reporters,  and  each  pursuing  a  different  mode 
of  arrangement,  however  judicious  separately  considered, 
were  sure  to  perplex  the  mind  of  any  one  who  bad  occasion 
to  consult  many  of  them  at  a  time.  It  is  presumed  tliat  the 
arrangement  of  the  whole,  upon  one  systematic  plan,  will 
Qbviate  much  of  that  perplexity. 

''  This  Digest  offers  the  latter  advantages;  and  itishopedj^ 
with  tolerab^  correctness,  particularly  in  the  references. 

TOL.  lU.    N^C!0.  [a  a  J 
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^*  A  person  consulting  a  work  of  this  nfttore^  can  scarcely 
be  supposed  to  do  so,  without  referring  also  from  it  to  tfie 
reports  at  large ;  therefore,  in  case  there  should  be  a  defec- 
tive abridgment  of  any  of  them  (which  the  Editor  is  not 
aware  of,)  no  great  evil  would  ensue.  This  is  not  meant  to 
apologize  for  inaccuracies,  or  avert  a  just.criticism  oo  his 
book,  but  more  fully  to  satisfy  those  who  consult  it.  His 
aim  has  been  to  give  the  leading  point  in  each  case  cor- 
rectly; when  more  than  one  point  of  law  has  arisen^  they 
are  referred  to  in  different  parts  of  the  work,  nnder  corre- 
spondent titles* 

''  In  so  large  an  undertakings  often  necessarily  inter- 
rupted by  professional  duties,  some  errors  may  be  expected, 
notwithstanding  all  the  care  taken  to  avoid  them*  The  £dt-. 
tor,  therefore,  solicits*  the  indulgence  of  his  readers^  for 
such  as  may  have  escaped  his  notice;  and  submits  his  labours 
to  their  candour  and  liberaUty/' 

As  this  is  a  fair  statement  of  the  nature  of  the  work,  wc 
feel  neither  able  nor  inclined  to  offer  any  further  criticism 
upon  it,  iban  to  say  that  we  think  such  a  compilfition  is  use- 
ful, and  that  having  had  some  occasion  to  use  it,  we  have 
found  the  references  sufficiently  correct.  If  the  points,  as 
stated  by  Mr.  Burn^  are  not  always  so  precise  and  satisfac- 
tory B»  those  of  Mr.  TomlMs  Index,  it  should  be  con- 
sidered that  tlie  latter  gentleman,  extracted  them  from  the 
margin  of  the  Term  Reportt,  and  that  the  marginal  re- 
ferences to  tlie  previous  reporters  are  not  always  so  full  or 
so  accurate  and  precise,  and  it  can  scarcely  be  expected  that 
in  such  a  work  Mr.  Burn,  at  all  times  consulted  the  report, 
and  extracted  the  point  himself.* 


A&TiCLxX.^ — ^i^  Treatise  of  tAe  Law  relative  to  MxmcRAHT 
SnJFsand  Seamen  ;  in  four  parts :  L  0/the  Choners  of  Merciant 
Ships ;  II.  Of  the  Persons  employed  in  the  Navigation  thereof^; 
III.  Of  the  Carriage  of  goods  therein ;  IV.  Of  the  Wages  of  Mer* 
duait  Seamen.  By  Charles  Abbott,  of  the  Inner  TempU^ 
Barrister  at  Law,  The  second  Edition^  with  additions. — Brooke 
ffffrf Clarke,  BelUyard^  Temple  Bar;  and}.  Buttsrwortu, 
Fleet-street.  1804.  1  tolume  Octavo. 

THE  maritime  commerce  of  this  country,  is  in  every  point 
of  view  an  object  of  the  greatest  importance.    From  it 
the  nation  chiefly  draws  that  wealth,  which  not  only  supplier 

*  We  wish  Mr.  Bum  bad  included  Espina^s,  Peak,  Anstruihgr 
«nd  Forrest. 
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ils  government  with  the  means  of  supporting  its'  high  rank 
as  a  maritime  power^  but  which  also^  from  the  natural  ten- 
dency of  commercial  competition  to  run  into  various  chan- 
nels and  preserve  a  sort  of  equilibrium^  is  more  generally 
diffused  amongst  the  people  at  large^  and  displays  itself  in 
producing  mm-e  universal  ease  and  affluence^  than  is  to  be 
found  in  most  other  nations  of  superior  natural  wealth,  but 
of  less  commercial  enterprize.  Commerce  also,  by  intro* 
ducing  new  sources  of  wealth,  and  new  relations  of  property, 
differing  materially  from  those  which  formed  the  great  objects, 
of  the  care  of  the  legislature  under  the  feudal  system/  has 
^ven  rise  to  new  legislative  regulations  concernmgit;  and 
It  is  observable  that,  being  framed  upon  a  view  of  trans- 
actions, in  which  other  nations  have  a  mutual  interest  and  a 
mutual  intercourse,  there  is  more  of  similarit}*  in  the  com- 
mercial laws  of  the  different  nations  of  Europe,  than  is  to  be 
found  either  among  their  criminal  codes,  or  their  rulesof  pro- 

?srty  concerning  land  and  the  rights  to  immoveable  things, 
bis  similarity  is  the  more  close,  as  a  great  part  of  what  may 
be^called  our  maritime  law  is  not  the  arbitrary  institution 
of  legislaitive  authority,  but  is  more  often  fixed  by  the  judg- 
ment of  courts  of  law,  founded  upon  a  fair  consideration  of 
the  nature  of  certain  general  contracts,  customary  amongst 
all  commercial  nations,,  and,  therefore,  necessarily  bearing  a 
strong  analogy  to  each  other.  Hence  it  is  that  the  laws  of 
Europe,  concerning  bills  of  exchange,  insurance,  bottomry, 
and  respondentia,  freight,  and  other  contracts  between  mas- 
ters, mariners,  owners  of  9hips,  and  merchants,  may  be  con- 
sidered as  one  grand  code  of  customary  and  public  law, 
differine  only  in  particulars,  but  still  being  in  general  prin- 
ciples the  same. 

We  have  made  these  observations  on  commercial  law  in 
general,  in  order  to  iutroduoe  a  remark,  with  respect  to  the 
nature  of  the  present  work,  which  we  hope  will  be  felt  by 
its  author,  as  a  further  incitement  to  his  laudable  exertion, 
in  the  occasional  correction  of  it,  and  the  biinging  it  to  that 
perfection  at  which  he  aims ;  namely,  that,  from  the  nature 
of  the  subject,  it  is  probable  it  may  not  only  be  usefnl  to 
the  merchants  as  well  as  the  lawyers  of  this  country,  but 
together  with  the  Treatises  of  Mr.  Pari,  and  Seijeant  Mar^ 
shall  on  insurance,  ma^  be  consulted  by  foreign  merchants 
and  foreign  jurists,  for  infornution  concerning  the  laws  of 
this  country,  in  mutters  of  the  highest  impoitance  to  them- 
selves. For  this  reason,  amongst  others,,  we  highly  approve 
of  the  plan  of  the  work,  whicn,  instead  of  being  a  dry  un- 
interesting digest  of  statutes  and  cases,  cut  out  and  pasted 

£  A  A  2] 
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together,  firom  old  abridgments,  and  the  indexes  und  margl- 
Xial  notes  of  reporters,  is  to  say  the  >east,  a  fair  attempt  b% 
something  Irke  a  regular  and  weli  written  Treatise,  which 
may  be  read  without  fatigue  and  disgast.  An  attempt  which 
we  alwaysL  view  with  pleasure,  aiid  on  which  wc  shall  be 
always  ready  to  bestow  our  due  share  of  praise,  even  thongU 
it  shouMbe  less  successful  than  in  the  pesent  instance,  since, 
as  the  author  justly  says,  **  he  wonra  have  spared  himself 
much  both  of  time  and  labour,  if  he  had  copied  more,  and 
abridged  less.''  Concernmg  this  work  in  particular,  it  is 
hardly  necessary  that  we  should  give  an  opinion,  since  the 
public  ha9  sanctioned  it,  by  requiring  a  second  edition 
in  a  short  time,  but  we  are  ready  to  jpm  our  approbation 
amongst  the  rest,  by  saying,  that  it  is  highly  creditable  to 
Mr.  AbhotC-H  abilities,  and  evinces  great  marks  of  profes- 
sional judgment  and  accuracy  of  discrimination. 

The  work  is  arranged  under  the  following  heads  •  Part  the 
riHST,  Of  the  owners  of  merchants  shim ;   of  the  otrners  of 
sJiips   in  general-;    of  propert*/  in    British  ships ;   of  part^ 
owners.    Fart  the  i^eCon  d.  Of  the  persons  emptoj^ea  in  the 
navigation  of  merchant  ships;  of  the  qualifications    of  the 
master  and  mariners ;  of  the  authority  of  the  master  nnt^ 
regard  to  the  employment  of  the  ship ;  of  the  authority  of  the 
master  tcith  regatd  to  repairs,  and  other  necessaries  furnish- 
ed  to  the  ship ;  of  tlie  bthqviour  of  the  master  and   mari- 
ners;  of' pilots.     Part    the   thiro^    Qf  the  earriagt    <if 
goods  tu  merchant  ships;  of  the  contract  of  ajfreightment 
bif  charter-party ;  of  the  contract  for  conveyance  of  iiurchan- 
4iize  in  a  general  ship ;  of  the  general  duties  of  the  master 
and  owners;,   of  tlm  causes  which  excuse  the  masters  and 
owners;  of  the  limitation  of  tlie  responsibility  of  the  owners ; 
of  the  general  duties  of  the  merchant;  of  the  payment  of  the 
jreight;  of  general  or  gross  average ;  of  stoppage  in  transi- 
tu ;   of  sakage ;    of  the    dissolution  of  contracts  for  the 
carriage  of  goods  in  merchant  ships.     Wet  the  fourth, 
()f  the  wages  of  merchant  seamen ;  of  the  hiring  of  seamen; 
of  the  earning  and  payment  of  wages ;  of  the  loss  and  for- 
feiture of  wages ;  qf  proceedings  to  obtain   the  payment  of 
wages.    Appendix,  The  form  of  a  bottomry  bond;  thefvrm^ 
of  a  bottomry  bill;   the  form  of  a  respondentia  bond  9  on  a 
'ooyage  to  the  East  Indies;  the  form  of  an  instrument  of 
hypothecation  of  cargo  and  ship ;    t/ie  form  of  articles  of 
agreement  between  the  master  and  mariners. 

In  the  addenda,  Mr.  Abbott  has  given  two  shor;  reports 
of  ttic  udgnicnt  in  the  cases  of  heale  v.  Thompson,  and 
JiexDman  v.  halters,  as  taken  by  himscHj   no  other  Reports 
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being  Inr  print  at  the  time  of  the  publication  of.  his  work. 
The  report  of  the  former  is  remarkable  for  its  conciseness^ 
at  the  same  time  that  it  omits  nothing  materiaL  It 
ireminds  us  of  the  jptrAtitfss'aDd  brevity  of  some  ot  the  old 
reports^  which  of  late^  have  perhaps  been  too  liltle  imitated. 

*'  The  recent  determinations,  that  have  taken  place  in 
the  courts  at  WMminUtty^  says  Mr.  Jbbott^  in  his  ad* 
vertisement  to  this  edition^ ''together  with  a  few  decisions  at 
WW  priuM^  and  such  of  the  judgments  of  the  courts  of 
admiralty,  as  have  been  reported  since  the  first  publication 
of  this  book,  relating  to  the  subjects  here  treated  of,  are  in^ 
troduced  into  the  present  volume.  These  additions  have  un- 
avoidably disturbed  the  order  of  the  paging,  and  it  was 
fbnnd  impossible  to  preserve  the  numeration  of  the  first  edi- 
tion, with  marginal  references,  without  great  confusion.  But 
the  nomeration  of  the  chapters  and  sections  remain  unchang- 
ed ;  aqd  by  referring  to  them,  the  corresponding  parts  of 
both  editions  may  easily  be  found;  when  a  new  section  is 
introduced  into  the  body  of  a  chapter,  it  is  dislingnished  by 
the  additioo  of  a  letter,  to  the  number  of  the  preceding 
aectioB.'* 

Mr.  u^iio/f,  has  taken  great  pains  to  acquire  the  proper 
information  concerning  the  maritime  codes  of  other  nations 
in  Europe ;  and  oq  the  French  law  often  quotes  Fatin  and 
Poihier,  with  the  highest  encomiums  upon  their  talents.  In 
this  be  will  doubtless  be  joined  by  all  who  have  studied  their 
yvorksi  bat  when  speaking  of  the  laws  of  France,  we  have 
been  rather  surprised  to  find  our  lawyers,  of  late,  recurring 
to  authorities  under  the  ancient  monarchy,  without  much 
attention  to  the  changes  which  have  occurred,  during  the 
various  revolutions  of  modern  times.  It  must  be  confessed^ 
liowever,  th^  the  changes  of  the  government  have  left  many 
of  their  laws  unaltered,  or  have  brought  them  back,  afler 
iomc  revolutions^ nearly  to  their  former  state;  but  we  have 
jnet  with  a  digest  drawn  up  by  the  direction,  and  under  the 
consular  authority  of  iJoitaparIf,  entitled  Code  Convncrdalt^ 
which  ^ives  the  most  recent  information  on  several  impor- 
fant  pomts  discussed  in  the  work  before  us,  besides  that  it 
eontains  a  complete  sketch  of  a  system  of  law  on  bills  of 
exchange,  partnership,  insurance,  and  aifreightmeut.*    This 


*  We  shall  be  glad  to  be  informed  by  aiiy  of  our  reaHers,  if  this  code^ 
Of  any  other  in  its  ste^uii  has  received  the  sanction  of  the  existing 
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Code  Mr.  Jbhott  does  not  mention  that  he  -has  seen^  but 
probably  it  will  in  future  deserve  bis  attention. 

We  shall  conclude  by  extracting  a  passage,  which  we 
have  selected,  because,  while  it  shews  considerable  accuracy 
jii  the  statement  of  the  decisions  of  the  court,  in  an  abridged 
and  connected  form  of  narrative,  it  contains  also  one  of  those 
jtudied  elegancies  of  style,  of  which  there  are  but  very  iew, 
but  which  perhaps  some  friendly  Aristarchus  may  advise  him 
to  throw  aside  as  faha  ornamenta,  meretricious  decorations 
not  strictly  becoming  the  simplicity  of  a  writer  on  sabiects 
of  law,  and  ill  suiting  with  tlie  general  tenor  of  our  author's 
work. 

''  The  bill  of  lading,  in  all  its  usual  forms,  contains  the 
word  assigns,  and  as  in  point  of  practice  it  frequently  hap- 
pens that  the  consignee,  having  received  the  bills  of  lading, 
before  the  arrival  of  the  goods,  sells  the  goods  upon  the  sea, 
and  assigns  the  bill  of  lading  for  a  valuable  cooside ration, 
to  a  third  person,  who  is  wholly  ignorant  of  the  nature  or  terms 
of  the  consignment,  and  does  not  know  that  the  consignee 
is  not  absolutely  entitled  to  receive  or  dispose  of  the  goods, 
a  very  important  question  of  law  has  arisen  upon  the  right 
of  the  consignor  to  countermand  the  delivery,  under  such 
circumstances,  as  between  him  and  the  assignee  of  the  bill 
of  lading.  This  question  depends  upon  another,  namely, 
whether  a  bill  of  lading  is,  by  law,  an  instrument  assignable 
und  negotiable  in  the  same  manner  as  a  bill  of  excnange^ 
which  is  by  tiie  custom  of  merchants,  adopted  into  and 
made  part  of  the  common  law,  or  as  a  promissory  note, 
which  i&  made  so  by  statute;  and  of  each  of  which^an  as- 
8ij:>;nment  fairly  made,  and  for  a  valuabk'  consideration,  gives 
to  the  assignee  the  power  to  enforce  performance,  in  many 
cases  in  wnich  the  assignor  himself  could  not  enforce  it» 
Of  the  frequency  of  the  practice  to  assign  bills  of  lading 
among  merchants,  and  the  conveniency  of  the  practice, 
there  is, no  doubt;  but  not  every  mercantile  practice  of  fire- 
X|uent  use,  and  even  of  general  convenience,  is  or  ought  to 
become  in  all  its  consequences  a  part  of  the  law  of  the  land; 


government;  whether  it  is  yet  become  the  kw  of  frqnrfor  boT 
$he  circumstance  of  its  being  drawn  up  .by  a  commitX'ie^, consisting 
of  her  roost  able  i  11  ri'its,  and  under  the  direction  of  the  First  Con- 
sul, now  the  Hrit  fliftperor^  rcjidcrs  it  an  object  of  great  impor- 
tance to  \te  cujisuhed  by  those  who  desire  to  be  acqviainteri  with 
commercial  law,  us  it  may,  at  ^^^asl,  tend  to  elucidate  some  {Soints. 
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&>r]f  such  anile  were  adopted,  the  law  must  in  many  cases, 
depart  from  its  own  principles,  jGuid  rary  with   the  varying 
fashions  of  the  times;  nevertheless  the  law  does  adopt  inta 
Hi  own  bosom  many  of  the  ancient  customs  and  usages*  of 
merchants,  and  &trctch  forth  iU  arm  to  asurt  and  mainiaim 
them,  when  thcf  art  jQUfkd  coraonant  to  legal  reason  mcf 
Icgai  wisdom,  ajid  most  especially  when  they  are  calculated 
to  promote  honesty  and  prevent  fraud.  And  upon  the  suhjecl^ 
now  under  consideration,  ihe  question  is^  what  extent  of  lego! 
ri^ht,  the  fact  of  assignment  confers  upon  the  assignee'' 
The  earliest  mention  of  this  subject  in  our  law  books,  is  in  th« 
case  of  Evans  v.  Marlett/^  in  which  Holt,  C.  J.  said,  '*  the 
consignee  of  a  bill  of  lading,  has  such  a  property  that  he 
may  assien  it  over."     Mr.  Abbott  then  proceeds  very  ably 
to  fttatethe  ca^e^  and  afler  noticing  Lidk&irrov  v.  Masons  f 
apd  Solomons  v.  Nissen,%  says/'  the  second  writ  of  error  in  the 
fyrmet  case  was  abandoned^  and  it  is  now  the  general  opinioiy 
among  lawyers,  that  such  an  assignment  does  giv«  an  abso-^ 
lute  right,  and  property  to  the  assignee^  indefeasible  by  any 
claim  on  the  part  of  the  consignor.    At  the  second  trial  of 
this  cause^  it  was  the  opinion  of  the  jury^  and  was  stated-  U^ 
be  so- in  th^  verdict,  that  by  tlic  custom  of  merchant^  bills 
of  lading,  expressing  goods  to  have  been  shipped  by  any 
peradh,  to  be  delivered  to  order  or  assigns,  are,  before  i\\& 
ship9  arrivat,  negotiable  and  transferrable  by  him  to  anc' 
other  person,  by  nis  indorsing  his  name,  and  delivering  or 
transmitting  the  same  saindorsed,  to  such  other  person;  anrt 
that  by  such  indorsement,  delivery,  and  transmisition  ta  «ucU- 
other  person,  the  property  is  transferred  ta  such  other  \yev-- 
son.    And  evidence  to  the  same  efiect  was  given,  at  atrial 
in  a  subsequent  case."  jl  p.  S4^,  &c.  f 

We  4iave  great  respect  for  the  opinions  of  Mr.  Abbott\ 
nndf  where  ne  does  not  involve  himself  in  the  obscurity  ol' 
figurative  expressions,  that  is,  where  we  are  certain  that  wc 
uliderstaud  him^  we  shall  most  probably  concur  with  him. 


*  Lord  Raymond,  271.  12  Mod.  156.  3  Salk.  290;  but  ihc 
rep9rt  in  Salkeld  does  not  contain  this  ciictum. 

t   1  Hau  Blac.  357.         J  2  Term  Rep.  674. 

II  HaiUt  V.  Smith,  1  Bos,  and  P«//.  563. 

if  \ikCox€  y.  Hardfn,  antis  p.  23.  Reports  4-4  Geo.  III.  Lnrfl 
£iUn6oFOugh  acceded  to  the  opinion  of  the  K.  B*  in  Lickharnr..- 
V,. Mason;  but  be  added,  that  though  there  is  some  analogy  bc'twei-i; 
bills  oferclta9grnnAifilis.of  lading,  it  is  by  no  mcau&Mrict  and  pcc« 
imct  in  all  respects^ 
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But  Ire  fear  lest  those  who  have  not  well  considered  the  fbree 
6f  oucieni  cvstom  as  nei-essarily  tnoking  law,  ma}  be  mis^ 
led  by  the  ideau  of  pavtial  adoption  into  the  besom  of  ikt 
law,  and  of  «tretchiuff  forth  arms  with  fondness,  to  aturi 
and  maintain  those  children  of  adoption,  from  motives  of 
coMOfiaticy  to  legal  reason.  Sec.     We  thinks  the  Common  law 
kiiows  no  choice  of  any  kind,  and  has  no  power  6f  iidop* 
iion.    To  us  it  seems  that  the  courts  of  law   whicb  ex^ 
pound  it,  take  things  t^s  thej  are,  according  to  common  rea^ 
son,  and  decide  upon  the  contracts  of  mea,  considering  them 
as  influenced  by  ancient  ctf-^^o;7i,  because,  where  the  contrary 
is  not  expressed,  the  contracts  of  all  men  are  made  with  st 
view  to    well    known  ancient  cnstomS;,    ^hich  are  tacitlj 
implied  in  those  contracts, and  whichgivemeamitgf  to.tbe  very 
words  in  which  tbey  are  expressed.  Qucm  penes  arbiiriymjui 
est  et  norma  loquendi.    Considered  upon  this  principle,  whicli 
we  believe  to  be  the  only  true  one,  tlie  negotiability  of  si 
bill  of  exchange  by  indorsements .  stands  upon  the  saine 
foundation  as  the  incapacity  of  being  assigned,  or  being 
negotiable  by  transferring  a  right  of  action,  as  well  as  a 
right  of  interest,  which  is  attributed  to  other  chases  in  uctiani, 
Each  alike  rests  upon  ancient  usage,  and  there  is  no  depar* 
ture  from  principle  in  either  case.*    He  who  gives  a  bond 
to  pay  money  to  another,  or  his  certain  attorney,  his  ktirs^ 
executors,  administrators,  and  assigns,  knows^  that  by  an- 
cient custom,  the  assignment  of  it  does  not  pass  the  right 
of  bringing  an  action,  in  the  name  of  the  assignee>    but 
that  it  must  be  brought  in  the  name  of  the  obligee,  dr  his 
legal  representative,  and  that  whenever  be  is  sued  upoa  it^ 

*  It  is  the  opinion  of  Biackstone,  that  all  the  common  law  depends 
upon  custom,  and  he  thinks  it  a  pccular  mark  of  British  hberty. 
Judge  IVibnot  once  said^  that  the  common  law  was  made  up  of  tLo 
relics  of  ancient  statutes  now  lost ;  and  Lord' Bale  thought  that  part 
of  it,  at  leasty  was  so.  The  latter  opinion  seems  the  best  as  a  medium, 
but  we  should  settle  rather  nearer  to  Biaclistone  than  to  Judge 
Wilmoty  for  a  little  acquaintance  with  the  early  writers,  will  evince 
that  much  of  it  is  laid  down  in  the  very  words  of  the  Ropnan  law, 
and,  therefore,  evidently  not  introduced  by  legislative  enactment, 
but  gradually  deduced  by  the  decisions  of  the  courts,  from  reason^ 
convenience,  and  the  general  opinion  of  all  mankind  concerning 
right  and  wroiig.  Judge  iWfcr,  in  Edie  v.  The  EMt  India  Com* 
pany,  2  Burr.  1226.  says  the  at^tom  of'  merchants  is  a  part  of  the 
common  law  of  the  land ;  and  adds  that  a  sufficient  distinctioa  is 
not  made  between  general  customs,  which  are  a  part  of  the  com* 
roon  law,  and  particular  customs  which  are  not  so ;  but  arc  in  truth 
exceptions* 


Htw  law  Book$.  157 

he  CM  set  off  any  thing  which  is  dae  to  him  from  the 
obligee.     He  therefore  inanage!i  his  affairs  accordingly,  and 
deals  with  the  obli,a:ee,  in  future  transactions,  with  a  view  to 
this  right  of  set-off.    The  acceptor  of  a  bill  of  exchange 
payable  to  order,  knows  that  he  is  liable  to  be  sued  by  the 
assignee^  called  the  indorsee,  and  is  not  entitled  to  the  like 
aet-off.    The  ancient  usage  in  each  ciise  constitutes   the 
difference,  and  explains  the  meaning  of  the  terms  '^  pa^^able, 
to  Older/'  and"  payable' to  his  certnin  attorney  and  assigns;'* 
between  which  grammarians  and  lexicographers  would  be  at 
a  loss  to  make  any  essential  distinction.    Courts  of  justice 
know  this,  and  would  not  do  justice  if  they  did  not  regard 
it.     We  conceive,  therefore,  that  if  a  bill  of  lading  t)e  as- 
signable to  any  certain  extent,  in  a  similar  manner,  it  is  so  for 
the  same  reason,  namely,  because  it  has  been  so  immemo- 
riaHy  used  by  all  those   who  have  been  concerned  in  the 
making  and  transferring  of  bills  of  lading,  and  the  statute 
law  contains  no  enactment  to  the  contrary.     If  we  are  not 
miataken,  the  custom  of  merchants  is  the  law  of  merchants,* 
and  the  law  of  the  land  in  mercantile  transactions,  becanse 
that  custom  is  presumed  to  be  had  in  view  by  all  parties  in 
the  coarse  of  tneir  contracts,  and  the  universality  and  an- 
tiquity of  an  usage  may  well  warrant  courts  of  justice  in 
considering  it  as  an  implied  term  with  both  by  the  con- 
tracting parlies.     Mete  frequency  of  practice,  in  /ate  thneSf 
is  not  sutneient  evidence  for  this  purpose;  and  it  is  at  best 
questionable  whether  even  the  universality  of  a  practice  is  or 
ought  to  be  so,  if  it  is  not  at  the  same  time  of  ancient  origin. 
The  consofiancy  to  legal  reason,  which  we  cannot  distinguish> 
from  common  reason,  is,  we  presume,  not  a  necesi>ary  part 
of  the  law  of  merchants,  because  we  may  be  assured,  that  in 
matters  of  contract,  nothing  will  he  universal  and  perpetual 
vhicli  is  wholly  absurd  and  incoavenient ;  and  if  its  conve- 


•  We  think  the  term  "  custom  ef  merckatits!*  which  is  used  in 
pleading,  is  preferable  to  *'  lav)  •(  merchants"  because  the  latu  r 
implies,  in  some  degree,  the  existence  of  two  systems  of  law,  one 
for  the  merchants,  and  another  for  other  men ;  which  is  not  the 
ciase.  The  law,  as  it  seems  to  us,  requires  tuat  nil  men  sht)uid 
pcrfunn  the.ir  contracts  and  eai^agem.'iits  with*  eac&  other;  and 
in  the  case  of  mercantile  traoaactions,  the  custom  of  mcrcftants 
settles  what  are  the  terms  of  those  c<intracts.  In  like  mar.ner 
tlie  general  custom  of  farmers,  and  the  custom  of  carters  and 
Wbarfin;;er$,  is  binding  in  law  upoo'  them  in  their  respcctiva 
trjinuctions. 
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nience  or  propriety  is  not  altogether  obvious,  yet  the  util* 
versality  of  error  has  of  itself  the  force  of  law.* 

After  the  opinion  we  have  already  given  of  the  wort,  we 
need  scarcely  suy  that  these  observations  do. not  detract 
from  our  sense  of  its  general  merit.  We  have,  indeed  some 
apology  to  make  for  seeming  to  question  the  correctness  of 
Mr.  Abbott's  opinions/ where^  it  is  probable,  there  is  no  dif<- 
ference  between  us,  except  in  terms ;  but  though  onr  ideas 
of  the  force  of  custom  in  law  may  not  be  novel  to  him,  they 
may  be  useful  to  young  students,  by  affording  one  instance, 
among  many,  that  common  reason  and  common  law  have 
an  intimate  connexion ;  and  we  are  desirous,  at  all  times, 
to  impress  upon  our  yonnger  readers  most  strongly  our  con- 
Tiction  that  law  is  never  so  well  studied,  nor  so  much  ad- 
mired, as  when  its  maxims,  its  principles,  its  distinctioDs,  and 
even  its  anomalies,  are  traced  to  their  source,  and  found  to 
subsist  essentially  in  the  nature  of  things  :  it  is  then  no  lon« 
ger  an  artificial  system  of  arbitrary  rules  imposed  by  blind 
authority,  but  a  philosophical  science  of  practical  ethics^ 
founded  in  the  immutability  of  tTuth  and  reason. 


Article  XI. — Reports  of  Cases  of  Controverted  Elxc- 
TJONS,  in  the  Mcond  ParUament  of  the  United  Kingdom^  be^gun 
and  holden  the  Slst  of  August,  180S.  By  Robert  Hekrt 
Peckwfll,  of  JJnco!n*s  Inn,  Esq,  EarrUter  at  Law-^-^BuT- 
TERWOKT a,  fleet-street,  1804. 

"VTR.  PECKWELL  gives  the  following  account  of  bis 
reasons  for  the  publication  of  this  part  of  his  Reports, 
and  of  the  plan  whicn  he  has  pursued  in  preparing  it  for  the 
press. 

**  It  has  been  thouglit  expedient  to  publish  this  first  part  as  soon 
as  It  could  conveniently  be  prepared,  fur  two  reasons  :  first,  in  order 
that  in  the  trial  of  the  later  petitions,  some  advantage  may  be  de- 
rived from  the  arguments  and  determinations  now  reported ;  and 
secondly,  that  the  author,  on  a  future  occasion,  may  be  able  to 
avail  himself  of  the  judgment  of  the  profession,  and  adopt  such  im- 
provement^ as  shall  be  suggested  in  consequence  of  the  present  pub- 
lication. 

••  It  has  been  studiously  endearoured  to  select  for  the  materials 
of  this  work  <uch  things  only  as  relate  to  question  of  parliamentary 
laW,  and  properly  belong  to  a  professional  book.  No  more  of  the 
f^ctsof  each  case  have  been  given,  than  are  necessary,  to  make  the 
arguments  understood;  and  the  arguments,  themselves  have  been 
cDllected  .and  compressed  into 'one~ speech  only  on  each  side:  iffe 

•  Communis  error facit  jus. 
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also  proper  to  add,  that  although  the  substance  of  them  has  beea 
strictly  preserved,  the  language  in  which  they  are  drawn  up,  is  en^ 
tirely  that  of  the  reporter  ;  the  manner  in  which  causes  are  necessa- 
rily conducted  before  committees^  renderin<^it  impossible  to  adhere, 
in  any  degree,  either  to  the  language  or  to  the  arrangement  of  the 
•peecbes  of  the  counsel. 

"  An  introduction  will  be  furnished  hereafter,  to  be  prefixed  to 
she  first  volume,  cuntAining  an  account  of  the  proceelings  in  thp 
House  of  Commons  in  matters  relating  to  elections,  as  well  in  the 
present  parliament,  as  in  former  parliaments  since  the  passing  of 
Mr,  GreuviUe's  act;  such  as  the  presenting  of  petitions,  the  dis- 
charging or  enlarging  of  recognizances,  the  formation  of  select  com- 
mittees, the  distinction  of  parties,  and  other  subjects  of  the  like  na- 
ture. 

•*  It  remains  only  for  the  author  to  express  his  warmest  acknow- 
ledgments for  the  assistance  which  he  has  received  from  the  mem- 
bers of  the  House,  and  of  the  committees,  and  from  the  professi- 
onal gentlemen  employed  in  these  causes.  A  fitter  place  will  be 
found,  than  in  the  advertisement  to  this  small  part  of  his  work,  tf> 
express  his  gratitude  for  more  important  advantages  which  have  been 
atforded  to  him  from  other  sources :  but  he  cannot  omit  the  earliest 
opportunity  of  acknowledging  his  obligations  for  the  very  able  and 
-active  exertions  of  several  of  his  friends,  who  have  contributed  m^uch 
of  iheir  time  and  labour  to  complete  the  series  of  these  reports.  To 
demonstrate  the  value  of  this  assistance,  it  is  sufficient  to  mention, 
that  in  the  month  of  February,  1 803,  no  less  than  seven  committees 
were  sitting  at  one  lime.  For  the  case  of  Tewksbury  in  1797,  he  is 
indebted  to  Mr.  John  Dowdeswell,  of  Lincoln's  Inn,  who  very 
kindly  furnished  him  with  a  copy  of  the  evidence  in  that  case,  and 
of  the  speeches  of  the  counsel,  taken  in  short-hand/' 

We  have  only  to  observe  that  since  the  public  are  deprived 
of  the  assistance  of  Lord  Glenbervie  as  a  reporter,  the  task 
of  recording  the  proceedings  of  the  coinmillees  of  the 
House  of  Commons  on  contested  elections,  could  scarcely 
have  fallen  into  better  hands ;  and,  coming  after  one  of  such 
acknowledged  excellence,  it  is  no  small  praise  to  say  that 
he  is  worthy  to  be  his  successor.  We  have  not  ourselves 
been  present  during  the  enlire  hearing  of  any  one  of' these 
ca.ses,  but  we  have  heard  them  well  spokeii  ot  bv  others  who 
have  far  better  opportunities  of  determitiin'<  wit-^  certainty; 
and  judging  from  iuteriia[.  evidence  and  wh:it  wcf  have 
Qurselves  seen  of  the  author's  ability  as  a  reporter  on  ot!u»r 
occasions,  we  can  have  no  doubt  but  that  they  are  taithful  and 
well  digeifted  abstracts  of  arguments  of  tne  counst.^l  01  both 
sides,  as  welt  as  of  the  history  of  the  ditFerent  boroughs  and 
(he  stu.  fenl  of  the  c'ases,  drvesicdof  those  iuiinalerial  cir- 
cumstances with  which,  by  tUeover-caiitious  anx  ^ly  ot  tiie 
parties  they  are  sometimes   incumbered.     The  ussislanccj 
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Jionourabte  to  himselt  and  his  irieods,.  asul  we  may  add  that 
it  is  an  aid  iihich  no  one  deserves  bettef,  becaoae  we  be« 
lieve  no  oife  is  more  ready  to  afford  it  to  others.  The -/f o 
count  of  the  Procerdingiof'  the  House  ofCommom  in  matten 
relating  to  elections,  which,  we  presame,  is  a  practicd 
"Work,  we  h'«ve  no  doubt  will  be  acceptable  to  the  profession 
from  the  earnest  that  the  author  has  given  in  this  work  of 
his  ability  for  the  execution  of  it. 

The  pnrt  already  published  contains  eleven  cases,  viz. 

1.  The  Burgh%of  Duwfermling,  6;c. — 2.  The  Borough  of 
Shnftesburtf. — 3.  The  CoiUge  and  Universify  of  Dublin. — 4. 
The  Borough  of  Great  Grifnsbj/,^5.  The  Town,  4*c.  ofNot-- 
tin^ham. — (i.  The  Borough  of  Barnstaple. — 7.  The  City,  ^c. 
o  CovtHtrif\ — b.  The  Borough  of  hridgewatrr. — 9.  The 
JBurghs  of 'Inverness,  6fc. — 10.  The  Borough  of  Liskeard-^ 
Noft  (A.)  The.  Borough  of  Tewkesbury,  1797.— 11.  The 
County  of  Hereford, 

We  shall  extract  tliat  of  the  town  of  Nottingham  as  a 
specimen  of  the  author's  manner. 

••Tlio  petition  ofD.  P.  Coke,  Esq.  •  set  forth,  that  in  pursu- 
ance of  a  writ  directed  to  the  sheriffs  of  the  town  and  county  of  the 
tf)v  n  of  Nollineham.  for  an  election  of  two  members  to  serve  in  par- 
liament for  that  place;  the  proclamation   for   buch  election  w^ 
recrulurlv  made,  and  thedoy,  hour,  and  place  for  such  election  were 
tfiereliy  fixed  to  commence  at    the  Exchange  Hall,  on  TueMlay  the 
6th  day  of  July,  ISO?,  at  nine  o'clock  in  the  morning  ;  that  the  elec* 
tion  accordingly  commenced  at  the  day,  and  hour,  and  place  wbick 
bad  ()ccn  ^o  fixed;  when  Sir  John  Borlase  Warren,  and  the  petiti- 
oner, were  the  only  candidates  nominated  in  the  presence  of  the  elec- 
Cor9  then  and  there  assembled  ;  and  that  no  poll  was  demsfnded,  nor 
was  any  other  candidate  proposed  for  near  an  huor  after  the  differ* 
fnt  forms  had  been  frone  through  preparatory  to  the  Mid  election ; 
whereby,  a^  the  petitioner  conceive^!,  the  petitioner,  and  the  said  Sir 
J.  B.  Warren,  were  duly  elected  the  memben  to  serve  in  parliament 
for  the  said  town  and  count>  of  the  town  of  Nidftingham;  and  tbat 
it  was  the  duty  of  John  Allen,  who  wajione  of  tbfc  sheriffs  of  thesai^ 
town  aiHl  county  of  the  town  of  Nottingham!  ifnd  who  presided  at 
the  election,  to  have  returned  the  said  Sir  ^ohn  Borlase  Warren  and 
the  Dctif ioner  as  duly  elected  ;  but,  in  violation  of  such  duty,  and 
for  the  express  purpose  of  giving  time  to  procure  a  third  candidate, 
so  that  the  free  and  unbiassed  choice  6f  a  great  majori^  of  the  elec- 
tors of  Nottingham  might  be  disappdinted  by  means  of  tumult,  riot, 
intimidation,  aud  violence,  the  said  John  Allen  did,  of  his  own  am- 
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Aorltfadltiy  kit'ownact;  QnMCetsarily,  vexatiously,  and  illegally 
^11  II  poU,  and  firaquentlir  mod  repeatedly  urged  the  electors  to 
namt  other  candidates, tifndjuiat  be  repeatedly  declared  that  if  they 
4iA  not' propose  some  other  candidate,  he  must  close  the  poll ;  and 
4iac;  although  ^^  other  candidate  appeared,  and  although  he  was  re* 
pea|e4iy  called  up^nby  th^  voters  in  the  interest  of  Sir  John  Borlase 
i¥arn*n  andtl^a  pet/Uonex«  to  declare  Sir  John  Borlase  Wnrren  and 
the  petitioner  to  be  dufy  elected,  the  said  sheriff,  contrary  to  tho 
duties  af  his  office,  neglected  so  to  dp;  und  that  after  a  considerable 
time  had  eia;js-J,  during  which  the  electors  had  polled  tbr  no  other 
perioo^  but  the  petitioner  and  the  said  Sir  John  Borlase  Warren, 
some  person  or  persuus  intimated  that  Joseph  Uirch,  Esq.  a  mer* 
cham^  ffsidijig^at  Hazel  Halt,  in  the  county  gf  Lancaster,  and  at 
thattioMi  and^or  souit^days  afterwards,  attending  as  a  candidate  to 
cepraseOft  L'verpool  in  .pariifiiriP4)t  at  the  election  then  depending, 
would  coinafor«aKl  as  a  candidate;  and  that  three  voteis  only 
having  polled  for  the  said  Jaseph  Birch  and  44  for  the  petitioner  and 
the  eaid  Sir  John  Borlase  Warren,  the  said  sheriff  adjourned  the  poll 
to  the  subsequent  day«  without  any  agent  or  other  persons  authD^ 
lized  by  the  said  Juhepht  ^  any  elector  having  demanded  a  conti- 
nuance  of  the  poll. 

**  The  petition  proceeded  to  allege,  that  during  the  remainder  of 
the  pf  fir  a  &cene  Of  riot  took  place,  utterly  iticoropatable  with  the 
freedom  of  election,  by  which  at  leiist  600*  persons  were  prevented 
from  iroting  for  t be  petitioner ;  that  these  riots  were  caused  and  con- 
tinued by  persons  in  the.interest  of  the  said  Joseph  Birch  ;  and  that 
John  iJavison«  Esq.  the  mayor,  John  Allen  the  sheriff,  and  Thomas 
Oidknow  and  Joseph  Oidknow,  aldermen,  and,  as  such,  magistrates 
of  the  said,  town,  though  repeatedly  applied  to,  took,  ho  effectual 
steps  to  prevent  tlie  violent  and  illegal  acts  which  wer^  there  com* 
mitted  ;  and  that*  when  at  last  the  riots  increased  to  such  a  degree 
as  to  render  the  calling  in  of  an  extraordinary  force  necessary,  they 
refused  to  have  recourse  to  it,  although  they  had  the  lirst  legal  ad- 
vice to  warrant  them  in  pursuingsucha  measurie. 

'*  Three  petitions*  were  afterwards  presented  from  different  elec- 
lorti  not  differing  iri  substance  trom  the  preceding;  but  on  the 
9th  ^(  Decern  )er^  1 802,  a.  fourth  was  j>resented,  signed  bycertain 
persons  who  had  signed  one  of  the  former,  stating,  that  they  ha4 
Jt^mt  with  cxtre^ic  regret  that  their  names  were  affixeii  to  &peti« 
^n  containing  such  allegations  as  have  been  mentioned,  against 
the  magistrates  oif  the  town;  that  they  disclaimed  all  such  allega* 
tioM,  hfiving  beeainiorm^  at  the  time  that  they  were  solicited  to 
subscribe  their  names;  that  they  were  only  called  upon  to  declare 
that  their  iiiltentioii  was  to  have  voted  for  Mr.  Coke»  and  praying 
auch.  relief^  to  the  housiB  sbfiulds^m  meet.  This  petitiou  was  or* 
dared  to  Uepn  the  table* t 


«  Votta,  40,  49,  j^«  W^^^ldT.  SaeJoara.$i.4ai.454. 


1  Ga  Accmtnt  and  Analytls-  of 

There  being  no  dispute  concerning  the  right  of  elcctioii,  (be  la* 
cipterr.ii nation  was  entered  as  read.  "  Vrd,  Journ.  10  June^ 
1701. 

"  The  petitioners  proj5osed  in  the  first  place  fo  shew,  that  tii« 
election,  in  point  of  l«w,  beins;  fiiiished  befijre  Mi^.'Birdfe  wil«»iofeJW 
natcd,  Mr.  Coke  should  have  bcrti  rrtilrned  b^  tfi«?  iflrfy^ri  fl^^d  con- 
sequently ought  now  to  obtain  his- seat  lrt>m*'thejudgment*f  the  com* 
mi  tree, 

"  Secondly,  That  fit  least  thfe  eleetkyn  sboUlcr  be  declkffed  voi^, 
on  account  ot  the  riots. 

**  Thirdly,  'Ihcycu^ir^d  of  the  comnSittee  a  Fpociaf  report  to  dii 
house,  of  thecondu(*tiof  thehiayor,  ana  the  other  mff<;if<fl*l3fte». 

*'  The  substance  Of  us  ttiuch  of  the  ei'ivlcntc  as  it  is  materiaft* 
reJHte,  Is  given  in  the  pet^lri^n  of  "Mr.  C<*ke  One  crrrtfmslalice  ^"nlf 
need  be  added,  n«inely,  tFraf  after  the  nc/rfiination,  ft.few  toYes  beihg 
given  for  the  two  candidates,  (as  isthe  Cirbtftm  at  Nottihghaitr,  though 
there  be  no  opposition)  some  peis'ons  hayin*:  *ir^«»sfed  io  the.sherilf 
that  it  was  time  to  clo^e  the  poU  «tiK\  mdlie  tKt*  rrtum,  Mr.  Coke  de- 
sired that  a  few  more  might  be  allowed  to  giye  their  voices.  This 
-request  was  much  insisted  upon  by  the  counsel  for  the  silting  member, 
as  at  icaM  an  acquiescence  on  the  part  of  the  petitioner  to  the  con- 
tinuance of  the  poll. 

**  Evidence  was  given  of  the  tnost  enormous  and  unexampled  ricts* 
and  it  was  jilso  pro\ed,  that  Mr.  Coke's  cnmmiltee  applied  to  the 
mayor  to  call  in  the  military,  who  were  stationed  at  the  distance 
of  two  mih*s  from  the  town,  to  quell  them  ;  tha  Mr.  Birch  protested 
against  such  a  measure;  that  in  fact  the  mayor  orde^ed  the  mili* 
tary  into  the  tc  wn,  lut  on  their  arrival  stopt  the  poll,  which  was  not 
resumed,  till  it  was  the; ugh t  thai  quiet  was  so  far  restored  as  lo  ndniit 
of  their  being  sent  away  again. 

'•  n^^i'  u  uMa  scaiici)  uny  dispute  that  the  tumults  were  such  as 
to  avoid  the  election ;  and  as  the  conduct  of  the  magistrates  invoFved 
tnerely  a  question  of  fact  upon  whfch  the  ccmmitlec  exetcised  their 
judgnient  in  such  a  manner  a»  appears  by  their  report  to  the,  house, 
i  '<  iinnrcr«-»ry  to  Retail  either  the  evidence  or  the  argumects 
j^lating  toeithcr  of  these  points;  the  au' hori  ties  cited  upon  the  siil^- 
ject  of  calling  in  the  military'  during  the  time  of  the  election  are 
collecteil  in  a  note  in  the  end  tjff  ihiscasei 

"The  only  question  of  law  that  arose,  was,  whether  or  not' the 
election  was  already  complete  in  favour  of  Sir  J.  Borlasd  Warren  and 
Mr.  Coke,  before  Mr.  iJirch  was  nominated  ^ 

The  following  are  the  arguments  mad^  use  «Jf*hy  the  counsel  *for 
the  petitioner: 

**  >V)'f  fever  nnr«:tion  there  may  be  asTo'tne  naturfe  of  the  power 
of  therelurning  officer,  during  a  potl,  to  judge  of  thfe  legality  of  votefs, 
there  can  be  no  doubt,  but  that  where  fhtfrc  is  no  opposition^  hi^ 
dutv  is  merely  that  of  a  minister^  to  return  such  as  are  •presented 
to  h  :.N  u.<  uuaniii.tjua  \»  Kt  kA  iliL-  <.iicior>,  I'xpressed  or  impJied. 
St  .  '4*s^  hashr  any  authority  to  prop<*e  to  tbetn  to  name  another 
pe  -on,or  to  protract  the  assembly  till  another  candidate  stall  ap^ 
pear. 
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'•*  He  ii*to  A?clafe,'  In  the  fifrst  instance,  upon  •  his  own  view;  t6 
whom  the  majority  lielongs;  but  if  that  is  disputed,  recourse  musit 
be  had  to  a  poM,  is  a.  more  accurate  mode  of  ascertaining  it.  If 
there  are  no  more 'candidates  pfoposed  than  there  are  mom  hers  to 
be  returned,  themajtirity  h  n->t  in  dispute;  the  electors  must  be  ta- 
ken to  be  unanimous;  and  it  \%  iibsurd  to  iiKjuirc  what  is  ihc  choice 
of  the  greater  part,  where  there  is  the  consent  of  a!^ 

"  A  poll  thereforeisa  nullity,  where  the  founddtion  of  jt,  namely, 
a  question  as  to  the  majority  of  voices,  is  wanting.  So  that  the  re- 
quest  of  the  petiitoner  to  the  mayor,  in  this  case,  that  a  few  votes 
might  be  taken,  should  not  have  been  attended  to  by  him :  and  as 
there  is  no  doubt  that  if  he  had  immediately  after  the  nomination 
clo!l6d  the  election,  and  made  his  return,  it  could  not  have  been  ob- 
jected to ;  tne  house  may  do  that  which  he  should  have  done,  and 
amend  the  return. 

''It  is  necessary  to  a  poll,  that  there  should  be  a  demand  of  it, 
either  by  the  electors,  or  by  a  candidate;  and  there  is  no  instance 
to  be  found,  where  it  has  been  held  cbmpetcnt  to  a  returning  otficer, 
to  take  it,  without  any  such  demand,  of  his  own  accord.  In  the  case 
of  Cirenctrster,  Glanv.  110,  there  being  no  regular  demand  made^thd 
pibll  was>held  to  be  void  ;  and  he,  in  whose  favour  the  number  of 
iFoices  was  first  declared,  was  there  held  duly  elected. 

"  All  the  statutes  which  respect  the  conduct  of  returning  officers 
in  the  granting  or  conducting  of  a  poll,  relate  only  to  cases  w^ens 
there  has  been  a  previous  demand  of  it.  Stat.  7  and  8  Will.  III. 
Ch  9^\  s.  3.  *  In  case  the  said  election  be  not  determined  upon 
theiviciiP,  with  the  consent  of  the  freehohh^rs  present,  but  that  a 
poll  sIulU  be  required  for  deiermi nation  thereofV — -Stat.  25  Geo.  III. 
c  84. s.  1.  '*  Every  poll  which  shall  h^^mUxdedJ-t^ 

**  In  the  same  hght  it  is  consideretrby  Lord  Coke,  4  In*.  48,  If 
the  party,  or  the  frecholdei-s  demand  a  poll,  the,  shefilT  cannot  deny 
the  scrutiny.' 

"  The  poll  therefore  in^this  instance,  neitherhaving  been  justified 
by  the  occasion,  nor  taken  under  the  authority  of  the  law,  was  ut- 
terly void';  and  thetwocandidat<?s,  who  were  at  fi-rsf  f>roposcd  with- 
out opposition  were  legally  elected,  and  should  haVcbeen  returned. 
The  election  in  point  of  law  was  finished,  and  could  not  heafU'ected 
by  any  subsequent  act.  The  case  of'  Arundel,  Glanv.  ?  1.  shews 
that  it  is  not  in  the  power  of  the  returning  officet*  to  protract  the 
election  unreasonably ;  and  there,  the  votes  of  ten  persons-^*ere  held 
to  be  in^^fftfctuul  and  void,  as  coming  after  the  election  fully  past 
and  detennincd.  *  Or  else  it  might  be  in  tlie  power  of  an  obstinate  or 
wilful  mayor  or  officer,  to  continue  the  election  at  his  pleasure.' 
And  the  return  was  amended.  And  ih  the  case  of  Westminster,  8 
Journ.  280,  the  return  wtis  sustained.  A  poll  had  been  demanded 
and  granted;  but  the  high  bailiff  returned  those  who  had  the  majo- 
lity  on  the  view,  having  waited  half  an  hour  only;  during  which 
tiBie  uoiie  came  to  give  their  votes. 

The  counsel  for  the- sitting  member  argued  as  follows  : 

^^  The  election  was  not  closed  at  iXic  time  when  tlie  fir^tvotos^  were 
gireo  for  the  sitting   member.     The  petitiouor  had  been  nominated 
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•nly,  not  elected.  Their  final  choicw^^^tNityef  httumk  :  \j  ttie 
DoiniDationy  the  candidate  -is  only  propoied ;  by  tb*  tomn^^f  the 
electors  given  to  that  proposal,  be  m  choten^  But  a  poll  maj  ht 
Quired,  even  after  the  r^tQming  oiicer  kirn  drdaml»  opoit  tbc 
vieixr,  to  Whom  the  majority  belong,  AnA  Mr.  Gkmvf He  Mys^  hi 
the  same  case  of  Cirencester,  p.  llOt  *  If  any  o«ehad  rested  vft^ 
satisfied  that  Sir  W.  Master. had  the  most  voices  of  rightful  electors^ 
he  might  have  demanded  the  poll  of  them  ai  mfytime  before^he ^as- 
sembly was  dissolved.'  Here  the  assembly  was  not  dissolved;  and 
the  friends  of  the  sitting  member  might  have  reasons  for  not  cbosMig 
to  propose  him,  till  they  saw  that  the  returning  officer  was  prepilring 
1(0  make  his  return. 

'*^^  Formerly,  a  much  stricter  rule  was  observed  as  to  the,  tiiK^  of 
election,  than  is  at  present.  Those  only  ^oted  wh«  were  present  af 
the  time  of  the  proclamation ;  and  it  was  a  doubt  whether  persons 
coming  in  aftenvard#  could  be  reeeived  to  give  their  voices*  It  was 
however  settled  so  early  as  the  time  of  Glanville,*  that  *  h^  thmt 
Cometh  any  time  of  tlie  day,  while  the  electiort  is  ia  agitation  and 
iinconcluded,  C6meth  time  enough  to  give  his  voice;  the  irhola 
election  being  but  one  continued  actio  law/ 

*''So,  us  to  the  granting  of  a  poll,  the  stat  35  Hen;  VI.  c.  14.  di* 
rects  the  election  of  knights  of  shirea'to  be  mnde>between  the  hours 
of  eight  and  eleven  in  the  forenoon  and  in  the  case  of  Yorkshire,'! 
Journ.  Sj02»  Mr.  Glanville  seems  to  have  been  of  i»pinioii^  tliat-4 
poll  demanded  before  but  liot  granted  till  after  eleveiit  was  void« 
SutMr.  Serjt.  Hcywood  says:  ^In  modern  times,  such  slrifftaesa 
is  not  insisted  upon ;  and  as  the  sheriff  inay  declare  the  wwtyority 
upon  the  view  after  the  statutable  hours  are  elapsed,  so  any  free- 
holder oV  candidif  te  inay  demand  a  noil  at  any  time,  whether  whhiti 
the  prescribed  hours  or  not,  before  the  sheriff  has  declared  that  ma- 
jority, or  within  a  reasonable  time  after.' 

*^  Further,  as  to  the  time  at  wiiich  a  candidate  may  \fe  proposed  : 
there  are  no  authorities  which  say  that  he  may  not  be  proposed  at 
any  time  be^re  the  return  is  made.  The  Case  of  Monlgomeiy^  in 
the  1 5tb  vol,  of  the  Journals,  p.  9^,  is  in  point  to  this  case.  Tha 
petitioncf,  who  seems  to  have  been  the  only  parson  at  Arst  nomi- 
nated, alleging,  among  6tber  causes  of  complaint,  a  surpfise^iri  the 
sitting  member  appearing  as  candidate;  and  it  was  proved,  that  it 
was  tiot  tiU  after  f  Ae  eieeiiofi  9^$  begvu^  that  .one  Pnwel  demanded  e^ 
pllfurhiro.  This  fact  was  not  disputed,  hut,  bH  the  contrary,  con** 
firmed  by  the  evidence  produced  on  the  other  siile.  Both  th^  oom* 
mittee  and  the  house  resolve%l  the  sitting  member  to' h«ve  been  duly 
elected  and  returned.  From  this  case  these  three  points  may  be 
collected,  whtch  efTectually  destroy  the  prategsion^aftlie  petitionep? 
'-— 1.  That  the  nomination  and  election  are  essentially  distinct  v 
—2.  That  duringthe  continuance  of  the  election,  a  third  candidate 
may  be  proposed  >-^9.  That  the  election  is  net  cvncUdet}  <HI  the 
return Js  made.  Sain  the  case  of  the  ooMy  of  Essej^  in  l6i9. 
It  appears  from  the  proceedings  on  Iklr.  H^fieyvrtiod^  peticiosr,  that* 
■  »  "■'    I     II  >    ■  ■    ■  .1  I        IIP 
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mpolliMftiiDtdteUKM  ))y  Ifh  Wfbth  till  an  hottrtnd  ahalftf^ 
ter  the  fctding  of  the  Prince  of  Ofailge'8  letter,  «Dd  the  chairs  MF(;re 
already  brought  to  cirry  GoL  Mildmay,  aild  the  petitioAer.  Mr. 
Wroth  was  d^laTed  duly  elected.  And  formerly  the  election  of  tba 
tworAiembers  might  take  plac»  on  different  da^-s;  BereAliton,  28th 
of  April,  1640.  In  the  caste  of  Bristol,  1  Ld.  Gl.  ^59,  the  commit* 
tee  held  Mr.  Burke  to  be  eligible^  although  he  was  not  named  as  a 
candidate  till  the  second  day  of  the  poll. 

''ThedrcoiUMancdofthe  t^oll  being  grantdd  tbthe  friends  of  Mr« 
Coke,  and  at  his  request,  excludes  the  Question-,  Whether  or  nofe 
there  was  a  rq^ular  dtemahd  ou  the  part  of  Mr.  Birch?  ilnd  being 
once  opeised,  it  was  not  in  the  powet  of  the  sheriff  to  tloie  it,  evea 
at  the  request  of  those  iirho  first  demaiid^l  it.  Whitdl.  on  Pari. 
Writ  In  lact,  it  is  a  Very  fienenil  practice,  where  there  is  no  con- 
test),  fbr  several  persons  to  set  their  nnmes  to  t&e  return  besides  the 
sheriff;  k  praictice  founded  probably  dn  the  stat.  7  Hen;  IV.  c.  15, 
which  reqoii^  \he  indenture  to  be  under  thV^  seals  of  all  that  did 
chooite.  and  ordains  that  th\B  form  of  the  Writ  shdl  contain  the  same 
directSon.  At  all  events^  the  elfliction  was  unfinished  ;  and  while 
it  continued  so^  it  Was  competent  to  Any  person  to  give  his  Voitre  for 
whom  he  bteased.  And  it  cannot  be  pretended,  that  the  interval,* 
proaed  to  nafe  taken  place  fronl  the  time  of  meeting  to  the  time 
of  the  first  Vote  given  for  the  sittitag  member,  is  art  improper  delay, 
or  an  unreiaonAbltf  tiine  to  he  alloW^sd  to  the  eTect6rs  to  make  their 
chok^. 

''This  committee, on  the  15th  of  March>  determined  the  election 
to  be  void ;  and  consequently  diedded  as  to  this  point  oiTlaw  against 
the  petitioner ;  but  in  their  report  to  the  h9Use,  they  severely  cen- 
kUiwI  the  retormng  officer^  for  permitting  in  th«  circumstanced,  a 
trail  to  be  opened; 

'"^  Tfate  minutes  of  the  comtnfttee  were  ^rinbed  by  M'der  of  the  house^ 
and  the  issitiilg  of  a  new  writ  was  delA}^  till  after  the  passing  of  a 
hilt^  by  which  an  authority  is  given  to  the  magistrates  of  the  cotinty 
of  NottiklghaHk,  to  preserve  the  peace  in  the  town  during  the  time 
of  elections^  It  rctecived  itheroyal  a^ht  on  the  17th  of  May.  The 
t>Voce6(fingi  of  Ui^  hotise  upon  this  matter,  and  th)e  several  petitions 
)>resemed  agpunst  the  bill,  will  be  found  in  the  Journals,  froka  tha 
40th  of  Aprir  to  the  i7tlr  of  May,  1803. 

^  The  followitt|  are  resolutions  whldi  -the  committeii  came  tt>^  al<» 
tedetenmning  that  heither  the  sitting  member,  nor  the  petitioner, 
was  d^ly  selected: 

1.  ^  That  it  npfittin  to  thil  committee,  thai  John  Allen,  being 
Uie  feturuing  officer  at  the  lAst  election  for  the  town  and  county  ^ 
the  town  of  Nottingham,  acted  cohtrary  to  his  duty  iu  opening  a 


^  There  was  tcMH  ditpate  «s  to  thf  aormrtori  of  this  intervftl ;  the  petitipns  r«t 
pfPfSaftsd  It  tohaWbc^aa  howif  sad  •hhslf ;  but  the  cMinutus^  la  their  re* 
lift,  stste  U  to  have  b^  shoBS  half  an  hour. 
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(>olly  and  proceeding  to  take  the  votes  of  eli-cton  lor  the.jMribd  of 
about  half  an  hour,  and  until  forty  •  electors  .had  polled,  there  being 
durijig  the  whole  of  that  time  ne»  third  candidate*. 

2.  ''  That  it  appears  to  this  committee,  that  after  ihe  first  day  of 
ihe  said  election,  the  freedom  of  the  election  .was  grossly  violated  by 
idisturbances  and  riots,  accompanied  with  personal  intiniidation  and 
violence!  practised  and  continued  .during  the  six  snbseqnentf  days  oC 
polling. 

5.  '*  That  it  appears  to  this  coHimittee  that  D.P.  Coke,  Esq.  after 
SustuiiMng  several  insults  aad  siyflfering  personal  violence,  waapbUge^, 
(rom  the  jasf  apprehension  of  haiard  to  hia  life,  to  leave  the  place, 
nnd  could  not  venture  to  return;  and  that  a  large  body  of  electors 
^ere  deterred  from  exercising  their  franchise  of  voting* 

4.  *'  That  it,  appears  to  this  eommittee,  -that  John  Davison,  the 
Ma^or^  and  Joseph  OMknow  and  Thomas  Oldknow,  two  of  the  al- 
dermen of  the  said  town  and  connty  of  the  town  of  NottingiMim,  took 
no  effectual  means,  to  preserve  the  freedom  of  election,  or  restore  it 
When  so*  violated,  or  to  punish  theoffenders. 

5  **  That  it  Spears  to  tliis  committee,  by  an  entry  in  tha  coipo- 
ration  book  of  the  town  and  couaty  of  the  town  of  Nottingheas,  dist 
at  a  common  hull,  held  on  Thursday  the  8th  day  of  January,  last 
past,  (after  reciting  the  petitions  referred  to  this  committee},  it  was 
resolved,  that  this  corporation  will  defray  all  such  legal  expences  as 
have  already  been  or  shall  hereafter  be  incurred  by  tbeu^  the  said 
Juhn  Davison,  Joseph  013know,Thomas  Oldknow,  and  John^Alien,or 
either  of  thcni,  .or  Ocoige  Ooidham,  under  their  direction,  in  pre- 
paring for  or  making  their  defences,  and  that  the  clsanberlanislor 
the  time  being  be  hereby  authorised  and  directed  from  time  to  time 
to  advance  Mri.Coldliain  all  and  every  such  sum  and  sums  of  money 
as  may  be  necessary  for  this  purpose. 

6.  "It  appearing  that  the  mayor  and^dermen  have,  by- charter, 
an  exclusive  jurisdiction  within  the  town  and  county  of  the  town  of 
Nottingham,  and  the  committee  thinking  it  highly  expedient  to 
provide  som^  better  security  than  is  likely  to  be  provided  by  tlie 
corporation  of  Nottingham,  to  preserve  the  peace  within  the  towa 
and  county  thereof^  and  to  prevent  the  repetition  of  the  same  dia* 
graceful  scenes : 

"  That  it  is  the  opinion  of  tiiis  committee^  .-that  the  house  be 
moved  for  leave  to  bring  in  a  bill  to  give  the  magistirates  of  the  county 
of  Nottingham,  concurrent  jurisdictioi\  ynth  the  ntagistrates  of  the 
town  and  county  of  the  town  of  Nottingham. 

**  That  it  is  the  opinion  of  this  com  mittee^  that  unless  such  or  some 
other  measure  to  the  like  effect  be  taken  previously  ta  the  next  elcx:- 
tionfor  the  town  and  connty  of  Nottingham,  there  is  nojreasonable 
hope  that  a  free  election  can  be  had. 

7*  "  That  tin:  evidence  adduced  before  this  committee  be  laid 
before  the  house  fur  its  consideration ; 

8.  ''That  it  appears  to  this  committeef  that  alderman  Foxcroft 
was  employed  to  procure  sigiwtures  to  one  of  the  petitions  icfern^d 
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txfUuii  comtafttet;  mnftoly,  tkit  signed  bgr  537:  petitioners,  and  con- 
taining the  following  allegations:  '  That  at  ibesaid  election  they 
faad^detCTmined  lo  |ioll  for  the  said  D.  P«  Coke,  but  ikaX  sudi  was 
thet '  violeace  of  4ht  mob,-  ^yitMnalically  c^ulnied  and  conducted 
for  the  piKpose,  that  they  men  completely  intiaudated,  and  thereby 
fyreveoted  from  poHingfor  the  said  D.  P^  Cuke :  that  the  said  John 
Bavisoo  the  mayor,  John  Alien  the  shertfi^  Thomas  Oldknow  an4 
Joseph  Oldknow,  two  of  d)c  aldermen  of  the  said  town,  and  who  by 
virtue  of  their  «ftces  were  magistrates,  frequently  aUended  on  the 
liustiRfs,  aiid  wercrcopeatedly  Mplied  to  t»  preiierve  the  peace  of  the 
place -affid  the  tfroedom  of  election  ;  hut  Xbe  ^aid  magistrates  took  no 
cfifectual^eps  to  preventaay  of  the  violentor  illegal  acts ivhich  took 
place  at  the  said*  election  ^ 

9.  "  That  it  appears  to  this  committee,  that  the  said  alderman 
Foxcrofit  stated  to  those  who  signed  that  petition,  that  it  was*  jfeu^ 
tkm  for  those  who  would  have  voted  for  Mc  Cobe  ;  but  he  admitted 
that  the  major  part  of  them  tuere  not  acyiainted  w^th  the-  aiU^ga* 
ttons  against  the  magistrates  and  sheriff;  and  that  about  sixteen  of 
tbbse  who  signed  the  petition -weee,  to  hisJtuowledge,  not  at  Notting*> 
hamat  the  time  of  thedectioa. 

*<Toi«pect,  &c. 

**  A  criminal  informatioa  vas  mevodfor  la  the  court  of  King*s 
Beodi,in'£aster  term,  43  Geo.  111.  against  the.  magistrates,  and 
memberSef  the  corporatioa,  upon  this  ground ;  that  certain  petili* 
^as  having  ^eea  presented  tq  parliament,  cornplaining of  theffliscoii.j 
duct  of  some  of  the  defendants,  the  defendants  had,  in  theirofiicial 
capacity,  aadeutof  the  funds  of  the  corporation,  defrayed  the  ex* 
pence  of  ttte  defence.  Upon  cause  being  shewn,  the  court  discharged 
the  rule ;  being cf  opinion  that  jbo  criminal  .putipose  was  shewn ;  and 
that,  considenng  how  deeply  interested  the  corporation  might 
eventually  he  in  tbe^detision  of  the  commlude,  their  conduct  auu 
justifiable. 

**  It  was  made  a  general  rule  is  aB  l!ie  committees,  that  no  wit* 
siess  should  he  examined  who^had  been  i^tberchm  duriiig  any  part 
of  the  trial,  the  agents  of  the  parties  oaly  accepted.  An  applica* 
tjon  was  nrnde  ^thk  case  to  make  another  exception  in  favour 
of  the  returning  eficers,  whose  presence  was  alleg^  to  be'  neces- 
sary to  protect  themselves  against  the  charges  maiie  agaisst  them  iii 
the  .several  petitions^  They  had  been  served  with  warrants  on  the 
pait  of  irtie  sitting  member.  The  coraraktee,  after  deliberation, 
^ktermined  that-  there  was sioroaioh  to  make  the  eiception. 

*' The  followii^  are  the  principal  authorities  cited,  wspectiig 
riots  at  eicetions.  It  would  hare 'becA  difficult  to  introduce  theniin 
the  body  of  the  case*  without  addii^  also  a  detail  of  theevideiM^e  ic* 
lating  totliis  part  ofit. 

*'  Stat.  3  Edw.  1.  c.  5,  *  Because  elections  oug^  te  be  free,  the 
king  commaiideth.  upoi)  great  ferfeiture,  that  no  man  by  force  ^f 
arms,  nor  by  malice,  or  menacing,  shall  distivb  any  to  make  tr^'o 
election.'  2  Inst.  I68. 

^  .Stat.  13  lien.  4u  c.  7*  requires  sScrifTs  and  justices  of  the  pi  are 
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1(M      Jcohmi  and  A^mhfm  «f  Urn  Z^w  Boots. 

towpttn  riots  wiUi  i^  ^p^mKir  ofthecotuHys  to  iiBC9f4  t&^ 
wKf nTonfnmed  inlhfir  ^^feen^e  ^  8ii4.inAicu  •  pfmalty.  upoath  #n 
of  101,  .in  c^k&epf  «^#g|fc^. .  6e9  nUo  tot.  17  Ric^  9.  c.8. 

''  Stet;  2  Hen.  ^.  Ci  8.  tor  tliabetur  fl^^«tk>iho(  thejtftt.  Hen- 
4.  dtrccit  Ik*  comiBMsion  to  i8ttteitml«r  ihegrcst  seal».  to  inquire  of 
the  not9»  an^  of  ^e  defft^lt  of  tht  .wigbtrttett  who  sboiiM  repr^st 
tbem ;  extending  the  same  ^f^lations  ta  borov^hs  and  cities. 

''  (llecttoiis  tfyoided  fof  riots»  Glanv.  143*  Pontefraot,  1$24. 1 
Jpurn.  797'  Siovthwark,  170^.  U  Jo«9|i>  2S.  Covenury,  I70fi.  IS 
Journ,  278.  172S.  20  Joorn.  $&.  Westmuistef^  U32^  2Q  Jotinu  5l« 
Corentiy,  17S€.  22  jUunii  819.  W^tmiojitert  174r).  24  Jouni.  S7^ 
Fontefnct,  )768«  S2  Joam.  68;  aad  the  fetvrping:  officer  ceimiiell^ 

"  Concerning  the  prcseqce  of  the  4niUtaty  dariQg>0lectiottS*  Re« 
solutions  of  the  tfoosa  of  Comroops.  17thof  Nov.  l645t  ^That 
|iU  elections  of  any  knight^  citi3eii,or  burgen^  to  serve  iapacKaoient,^ 
be  made  without  interruption'  or  moltstf^tion  by  any  ^ommaader 
gdvernor,  officer,  or  soldier/  fee,  4  Jouni.  d^fi. 

*'  22  of  Deo.  17-^1'^  That  the  preaence  of  a  regular  body  of  armed 
soldiers,  at  an  ^ei^tion  of*i^eiabersto  serve  i  a  parliaivnltiismi^ 
high  infringement  of  the  Ub^rties  of  (the  subject,  a  manifest,  violatioi^ 
of  the  freedom,  of  elections,  aad  an  open  defiance  of  the  laws  aint 
CODStitutipii  of  this  kingdom/  ^  journ.  d7< 

^  Stat:  8  Geo.  |I,  c.  30^^  recitii^  the  sUt.  3  £dw,  1«  tnacfs» t^at 
in  ease  of  an  election,  the  secretary  al  \rar  shall  issne  ordaii  for  tlia 
r^noval  of  soldiers  to  the  distance  of  twa  miles  at  least  froQi  (boplace 
of  election,  and  ibrl]tiddin||  them  to  make  .a  n^rer  approach  ull  one 
(lay .  at  l^east  after  the^^nd  of  the  polL  This  act.  has  in  some  iosts^- 
tes  received  a  temporary  and  local  suspension.  See9ta^20  Geo. 
III.  c  i;  and  50.  21  Geo.  III.  c  43.22  Geo.  III. «^  29* 

*The  fltntaGeaf.  c*  30,  wst  prtmed  J^  ^SJadasi^  hi  Qihsd«cneeto.tbe  dk 
rection  of , the  House  of  Lord«»  A^ti,  tt^  1735.  The  I^rdi  had  eddrtMed  the 
Icttig ;  vhdtf  ineompliencewith  tbateddresti  the  several  allctfotents  of  qiurter^ 
laade  lor  tbe  land-forcea  had  beei^  hud  before  then.*  The  bill  wat.  a  meaftsre  of 
precaution,  talreik .  In.  conaeoueE^e  of  the  ^urfa«6  of  thd  Maadisg  a*fiy  abovt 
that  period.  There  is  a  very  good  accouat  of  th^  dehi^fe^  which  tooh  place 
«|)o.a  the  subject^  w th#  deqdeiiiaiCs  Msasfine  0f  that  ye«^  ^7S^  ,  It  ieen» 
thereto  be' agreed  on  aJ( hands,  that  nothlug but  •  nec^Hy,  ap  strm  «*  to^ 
tnpersede  ^^\  Javr,  could  juitify  a  pe^rniQ^.  oftcipt  Ui  denumding  ths  f  ~ — ^  '^ 
ciXixt  miliury,  or  «  ^mmande?  in  afibrding  i^ 
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Cancembig  tht  laxt  %0an  4ch  th^  Ftcptrh/  Tbor^  and 

^H  AT  ihere  are  oecaaionaUy  iii«nj«  and  perhapa  altiogfi* 
the^  pardoiiable  inaciiaraciea  and  ousisaiona  in  oar  oio* 
derastatutes^4nuat  have  been  oftcaobserved  by  yoUj  in  com^ 
men  with  every  person  HiX  all  acquainted  tritb  their eontenls^ 
Aremarkable  and  important  Qoe  Occun  in  tbe  last  loan  act^44 


e^.  HI.  0,  4T>  nto4CI  mA  4ftt  t*  Ijr^OM  of  the  dwies  of 
iHb  *ct^  tb«  Ibfiiit  eiMtad  thisftby  are  iHMie  )iaUe  to  the 
mjiBMeBiof  lfa«i»iiicbibe^i>ty,  aRer  a  oeMadfi  ptriod;  aBd  ki 
&i6  othef  ihier  ie#9  «WfeMt  exempted  ffrbui  aU  ti»ei^ 
chBtg^i,  vnd  i^fMiitkms'twkattfiieTer.  Wbttt  will  b«  dm 
cflcmainittfoiy  Whidb  a  court  of  kw  wHl  fjiit  o^n  two  dbKlifOi 
ctftoseii  tp  coDtraditlDiy  I  Will  toot  anticiplite/  bUt  »i  if  k 
|icptobio.thftfc  few  ine  poiKsaed  of  this  act^  aodloao  act^  ore 
mot  {mdted  at  lengdi  m  tbe^iM^ta  or  ocr«oeditioiit  of*thcr 
9tati|ica,  I  ibali  b^  iDiert  both  cbruses^  onl j  obsertiiig  ibat 
five  dame;  of  lotal  exemptioii  k  the  Utter  of  the  two>  Md 
that  the  *erior  bat  obtioailyimsen  from  the  ihutoer  of  tbe 
atit  iiiierting^  by  lAistake^  the  prdtDarjr  eiwM  o(  exemj/lfy^ti 
contaiaed  infonner  loan  acts,  without adv^^oy  to tbepre^ 
tkuDS  clause  impostiig  the  duty. 

^  Provided  alwayst .  »lid  be  it  further  tt^fed,  that  die  duty 
gi^tnted  tiyaaactofthe  bst^esuoo  of  parliMtteat,  intiliiled,  *  A  a 
)ict  for  grantipg  to  hit  M^esty^,  uatil  the  sixth  day  of  May  mm  iftier 
$be  ratjficatioa  of  a  deflaitiTff  trealy  of  peace,  a,  contribotioa  oa  tha 
profttiiRFbingimmpiioMrty,  trader,  and  offices,'  «I«|U 

not  be  charged  upon  the  Mlf-year't  dividend  arisiDg  oa  the  5tb  diy 
of'Jiily,  180*,  of  10  muQh  of  (he  3i*  per  centum  coasolidaled-anBui* 
ties,  franted  by  ^isact^  at  shall  liet  have  bfen  writttaintotlie 
liookirofthebank  of.  Enghndoaor  beforaihe  ISth^yof  May, 
iM4,heiog;  the  day  appointed  by  the  governor andcompany  of  the 
bank  of  En^nd  for  closing  the  accounts  of  the  said  5h  per  centum 
^iisolidated  anaqittes,  pnevious  to  the  payment  of  the  half-yearly 
dividend  thereupon  that, will  become  doe  on  the  5th  day  of  July, 
J804^«  nor  upon  the  half-year's  dividend  payable  On  the  lOthdayof 
Qct£4)er«  18<Mf.tf  fOmuch  pftheat.  per  f:entum  reduced  ataiUtics. 
created  by  this  act„ as  shell i^o^.have  been  written  into lEebooks^ 
the  bank  of  England  on  or  befote  auch  da^  aa  shall  be  ji^jpointed 
by  thegoverndr  and  conipany  df  the  bank  of  Engbuid  for  dOsiaKtba 
accounts  of  Qie  saifl  isi.  pe^  centum  Mduced  aanuhict,  nreviemi  fo 
the  payment  of  the  kalf-j^ity  dividebd  Ihereopon,  that  will  beooasa 
4ua  ;iMi'tbe  KMh  dajr'of  October^  IVOe/'    |  8. 

*<  And  be^itftlrthereiMled,  idiatniChtiodtribaton,didypiHyii|g 
Ibe  wiMle-auai  i»  ^lAMibad  at  or  bafbra  the  respective  liaaaa^  in 
this  act  Kmrasd  in  that  behalf  and  iheilt  aaspective  ekacutoia^,  adisi- 
lustiatorsi^uccesMArs^add  aadgpi^  -diaHhave,  maiye  aod;eujieyy  aed 
tp  eotitled  byviilaaof  thia  aOi  to  bave^  receive,  and^eiVPy  tim 
aaid:S|Bfver»l  annuitieaby  IhiS'fMet  grsfiied  in  «cap^,ofthaiHmj|a 
aubscribed.  Out  ef  the  moaiaagnmtcdaMl  a|tpro|inetf4^«i^  act- 
akHi  ofpacliameiAforpay]neat.t|M}eo(andah!rilhavef^ 
iotemsu  and  estates  iberein,  acootdilE^  'to  th^  seveia}  proirisiops  ia 
Ihit  act  contained,  and  dmt  the  said  ss^ffUaniniitieaaball  hrfrea 
from  all  taxes,  chai]^,  aad  impositioOs  whatsoei^* 
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179  Cimniftme^tions. 

Tht  Berne  ^cst  oo^Dtatifs  a  cl»as6  relatiiFe  to  the  tfans(?rof 
slook  by' willy'lvbich^  though  eominoQ  ^4|IL  acts  of  parliA* 
meUt^  creating  new  stock  ia  the  bapk  of  Ejnghndri^^lh^iye 
gre^t.reason  to  think,  but;1iJtile  ^owi»/to  Uie  profesi^iop,.ow<« 
iagfta^the  circunl^tance  before  saeaiioned,  thaii  such  acts 
«i^  not  printed  ^im  Bmnningten's  or  <  .Pickering'^'  ediitions*  I 
aUii4e  1(0  the  Sifit  clause^  wbicbis  as  follows  : 

^  And  be  it  furtlher  enacted,  tbat  books  sbaM  be  cdnstantly  kapi 
by  tha said aecoancant general  lor  the^ime being,  wtiereiaall  asaigiH 
nentr  or  transfers  of  all  sums  advanced  or  contributed  .towards  the 
«aid.sviiB.ef  fdarteen  millionsfive  hundred  .thousand  pouudsi  shall  be 
entered  and  rcgvitered ;  u-hich  entry  shall  be  conceived  In  proper 
ivprds  ior  that  InHpose,  and  shall  be  signed  by.  the  parties  making 
such  assigniyients  or  transfers,  or  if  sucli ..  parties  b^  absent,  by  their 
resnlKtrve  attiorney  or  attqmies  thereunto  lavrfully  authorized,  tn 
vrnting  under  his  or  their  hand  and  seal,  or  hands  and  seals,  to  be 
attested  hy  two  or  More  credible  witnesses ;  and  that  ibe  several 
persons  to  whom  sbeh  transfers  shall  be  made,  shall  respectively 
underwrite  their  acceptrnce  thereof,  and  that  no  otktr  method  rf 
Msifningamd  tranrftrrhrg  the  miid  ^umniti^,  or  any  part  thereof j  ot* 
my  interest  ikerem,  ^huH  Be  good  or  atadabk  ih  Um ;  provided  aU 
nf^ys,  that  all  i^ersons  poS!»essed  of  aAy  share  ^or  interest  in  either 
of  de  said'  stodcS  <>f  ahimicaes,  or  any  estate '«r  iaiefe&t  therein,  may 
4§tcigethe  Momehy  TciU^  in  writing,  4rtfest9d  hf  fofOormdrtai^tdmefDit* 
sums  ;  hilt  that  tio  payment  fftiall  befoiade  upon  any  such  devise, 
tmtil  so  much  of  the  said  will  as  relates  to  such  share,  estate,  or  ih- 
teKst,.tn  the%aid  stocks  of  annuities^  be  'tsvtered  ia  the  sai  I  office ; 
andifhat  in  defaklt  ofiwk  trautfer  ondeviscjeitch  sJUre,  estate,  or  in^ 
^kreit  in  the  said  stoch  fff  Mnnities^  shall  go  to  ihe  esecuiors^  admi* 
kistrators,  suceesiorSf  and  assigns;  and  that  no  stamp  duties  what- 
soever shaH  be  charged  on  any  of  the  said  transfeia;  any  law  or 
itthite  to  the  contrairy  notwi  thstaading/'    $21. 

By  this  daiise  it  appears  that^  ii^  order  to  transfer  stock  ta 
a4ieTisee,  two  witnesses  to  jtbe  will  are. indispensably  nec^- 
aar^A  or  ih^^ck  wOl  g<>>  not  to  the  likvisee^  but  to  the  exe- 
cutor. In  cases  of  s|»€oi5c  le^acie^- af  a  certain  and  marked 
iqaanlitjr  a(.  stocky  tbisinay  gnr^  rise  to  a  ^pii^s^a  af  im- 
fKtftaaoe^diQugb  I  leavait  to«olbexa  to  say  whetbec  a.  court 
^filaw'oraqoity  would  not,  in  all  <case8,  consider  tbe^executgr 
^a  tvjMte^  far  thederisee,  wheo'tach.a.frill  is  atlsstj^  by 
<»fid'Wirnes8  ontv.  But,  as  it  labeUeri'taaToi^  giving  rise 
f6;4<k*9ti6n8  «f law^  when  it  can  be  easily  dione,  than  to 
snobiknch  questions beibre  tbey ^doat^M  in  practice^  I  trust, 
that  throusn  the  circulation  t>f  your  wotk>  the  practice  of 
i^gularlj  attesting;  by  two  witnesses,  wills  of  person^  pro- 
Mrty^in  mfhicb  there  are  devises  of  stdck  in  the  ^qvehlinent 
funds,  will  become  as  general  as  the  due  execution  of  wills, 
conttrnipg  ceal  property ^  by  three  witnesses. 

Amicus. 


BANKRUPIS^ 

Ifeclartd  in  tie  London  Gaxetttf  /rout  Sept.  I  to  9f^ 

The  Solickon'  Muom,  and  Dates  of  the  Gaxette»  ne  piccedtd 
by  a  Crotchet.] 


Andrew.  Cf«|e,,f^h«fboriie.bdtel.e..    [R.t,  SheAowe.   Satmlmt, 
Ali»^^«n»,  of  WimHtoD,eoni  d«ler.    [ShutUeworth^  y^i^uo.    Sep. 

«~wnJ,J«,j„Bio,,  of  Li»e.:pooI,  mercbanc.    [Gretre.,  Li»«,,«oU    Scpioa. 

CUrke  RiclMri,  of  WiBii„,ter,  Wilt,,  horK  lealer.    [HWiaen  Ctant'i  h^ 
Com*  WUbub,  of  BriMol,    Mer  i»clay/£l^i,,Kin,.,Baij,  wjk,  U^ 

*^^ltf  rZ""'''™^""^  '»^-^-    P^'"-  T,^lUnIr  to«4,n. 

B«hickJoli»,«fDeAy,  poeer.    CEtm..  Dtrkj.    S«p«tirter«v 

^tSblrir  "  ''''*^'  -«^-    P«*«  -4  S.»,U«i,.rf.    •,- 

FaalkDcr  Hmmbm,  of  Oxbrd  mrm.  Oil  and  Colounu.     rs^t, i  u 

««,  B«w,r.  hall.  Addk  Unc^AU^M^!^^^^"^  "^  *- 

CaibriRidiMdI«U„d.orBri..oI.Ai««.    [Ma«in.ari«^.    S.,.«WrQ. 


taa|«pinli  Aadi«^«  flTXat  UmMkStli.  8t  Crthcrioc    [Teivkr.  Botr  ite<| 

EmC  Snithfiffld.    Stptcmber  t. 
todfi  JohBt  of  London  WaU,  tttftam.    [Ofchafd,  Hattwi  Gudeo;    Septcm. 

ber  •• 
IcMw   Jol»B««f  BfbicM^  emtmuAmr    t^rigllt add  BorUl^  ^htteccy  laae, 

Loodoo*    Scptttoocf  p« 


Lee  lohD,  of  LtYcnool,  oMcliaBt    [HAylor,  LiTcrp^oL    September  i& 
LoM  NaOiuii^t  ^  OiSctii  uiki.    [T«uiteii«  (MM.    Scfiettbc^  t5. 

Monriwhin  John  ftrown^  Utk  «f  WtfthMi,  Dofiel,  kndier^    [Fai#«   Peek, 

SeBtcmber  4. 
Mead  Jooachaiif  of SMrthmiaiter,  K«et,  odlcr  tad  coIUr  fluker.  [duttiBfi*  Bartlett't 

Biiildiogs,  Holboftt.    September  8. 
Moore  Mary,  of  Albtearle  todcti  tntjihuwUka,  [DoiracfjBmciMftiTcai* 

fk.    September  it. 

NormaaJuMf,  aad  Geo»ge  Wordihi|>tei,  of  t^ioHttin  iwr,  Uintlktnitff  tMUmm 
bitwcri.    iRtf  and  Reoahaw,  Ma&cbcme^.    Siyfilib<r  u 

Pjrktaaoii  Thomas  end  toha  ParkiaaoSt  df  Colcaten  ttreet;  Loadon.  diymind 

aad  dniff itta.    Necdctold,  Hind  court.  Fleet  atioat.    September  tt. 
l^nial  Robetti  of  Laureace    Pountaer  hme^  Londoa  iHm  likrchiat.    fKoTi 


RmcffohaThomaf,  of  telee  itreet,  St  Mafy«lo4Miia«  UMkkx^  MMriMrt 

(Leifii  aad  Maaoo,  Newbridge  ttiecti  London.    Sepeember  a. 
Ryaa  AleniMler  and  William  Bayacs,  Utt  of  Harriaftob,  Ueerpool,  joiiicra.  [Kk* 

Patrick,  Hanover  ttreet,  LiTcrpooh  September  1 1. 
Roberta  David,  of  Ckutcr,  ifonmbnfer.    [BedIM  and  Meecham,  Bifmii^kam. 

Sepcembfr  ta. 
RidcsH  John,  of  Liwerpool,  aad  William  tcvcft  Manchctteri  merchant  aadpatt- 

nera.    [Suaitueet  and  Edea,  Li? erpooU    September  9L 

Spaed  Thomaty  of  Caoaoa  Itreet,  drnBiat.  [l9icholla  and  Miideihip;  Qswcn  atPmd 

%«neapeide«    September  •• 
SbarfleVilliam,  of Ledboryt  HerrfMdahhv^  earlier,    t^^c^^^  of  Ledbliry,  and 
Tamat  aad  Menlet  Chancery  lane.    Septeiibcri  (• 

Tack  John,  of  Mcihwold,  Norfolk,  gracv .    [Mic&Ielialdt  Smkc  fntjt  ^^ 
fcdu   Sepmmhcrafti 


Wcitlake  Robert,  of  Rttter»  Dcvoa»  froccr.    [''(*'<>%  Vindicr't  Hall,  Uppec 

Thomea  itioel,  Loadon.    September  u 
Wilaone  William  and  John  Wilaone  of  BatinghaU  ilmc^  waoikndtapera.  iBnmuw 


Pniding  lane.    September  a  1 . 

" Biofr 

'  ~;hepherd'a  mai 
emWtS. 

imaKhaac    [Kei|htky,  LiverpooL 


Wilkiamn^Johai  of  Lecdi.  woolitapler.    fCooplandi  t«e^   ^V^^^^S* 
*  ^  ^.     .     .-         .       May-fcxr, 


Willioma  ifiary,  of  Sheohcrd'a  marl 

Ian.  Holbora.    September  >  S. 
Wiag&eld  William,  btt  of  Livcifool, 


market,  May.£ur,  gfocer.    [Rithingl*  Thoivct 


lemberts. 
WakeCoid  Williaat  of  Herabam,  Sntid,  ihofkoeptn    (Scadman,  Horahaaa.  8^ 

Wcman  Charlaamrf  Robert  Waalan,  of  Foster  lan^  Cheapaid^*  London,  wanlmnaoa 
[Berry,  Walbiook.    September  at. 


TO  CORBXWOKDBim.^Wo  hnvn  not  foom  lor  the  Obserrafloni  oT 
ftv^eni  in  the  preaeat  Nnmber. 

We  eiptct  anon  to  hear  from  on?  IHcnd  whdpmpoied  BtAeKtrnnfAiiA. 

We  have  reoetvod  aoaae  ObaevYaliMU  oft  Cd.  lit  lit»  •»  irhkh  shall  W  ■#* 
Hoed  in  onr  aeK  ]l«mher« 


COMMUNICATIONS. 


T^E    have   received  the   following   letter    from    Stu- 
DEMs:— 

'*  When  Lord  Bacon  said  *  Master  Attorney  who  read  upon  this 
statute  «atd  we'd/  there  can  be  no  doubt  that  Coke  was  the  person 
ueant;  but  I  confess  myself  unable  to  perceive  how  the  inference 
Which  I  submitted  from  the  expression  •  Coke  in  his  reading  doth 
say  well,'  is  in  any  degree  invalidated  by  it,  for  in  the  one  place 
the  fact  of  Coke's  having  read  upon  the  statute  is  spoken  of,  whilst 
iti  the  other  the  reading  0$  a  work  is  referred  to.  Supposing  I  should 
say,  *  Mackintosh  who  lectured  upon  this  subject  said  well,'  the  per* 
son  to  whom  I  might  address  myself  would  understand  me  as  al- 
luding to  thc/a<rf  of  his  having  read^  as  speaking  of  an  oral  or  vivd 
toce  observation;  but  if  I  should  afterwards  say,  upon  another 
point, '  Mackintosh  in  his  lecture  doth  say  well,'  I.should  necessarily 
be  understood  as  alluding  to  a  published  lecture  ;  and  certainly  no 
one  would  be  less  disposed  to  think  that  I  was  alluding  to  a  published 
work  merely  because  I  had  in  a  former  part  of  the  same  observation 
referred  to  the^oc/  of  his  having  read  in  the  past  tense. 

"  In  the  last  Number  of  the  Journal,  it  is  said  that  Lord  Bacon  no- 
tices the  reading  in  the  past  tense,  but  that  is  a  mistake,  and  the  root 
of  the  erroneous  conclusion,  for  Lord  Bacon  there  alludes  to  the 
fact  of  his  having  read  to  the  actual  delivery  of  the  discourse/' 

We. have  only  to  observe  that  though  we  did  not  mean 
to  say  the  words  referred  to  (p.  20  BucorC%  Reading)  war- 
ranted no  such  inference  at  all,  yet,  in  the  absence  of  fur- 
ther evidence,  we  are  still  inclined  to  think  the  expression 
accidental.  We  agree  with  Studens,  that  the  allusion  in 
p.  5  of  Bacon's  Reading,  does  not  relate  to  the  reading  as  a 
work  published,  but  to  the /act  of  reading.  Had  it  been 
otherwise^  there  would  have  been  a  further  evidence  of  the 
publication.  The  authority  we  alluded  to,  and  there  can  be 
none  better,  is  that  of  Mr.  Hargrave.  We  are  stiil  tliaiiK- 
ful  to  our  friend  Studens  for  drawing  our  attention  to  the 
passage  above  mentioned,  and  we  shall  be  glad  to  see  hi  in 
employed  on  a  subject  more  fruitful  of  information  th  in  the 
present  is  likely  to  be,  since,  whether  the  reading  has  been 
ever  published  or  not,  we  fear  it  is  lost.  If  we  could  restine 
il,  we  feel  that  we  should  confer  a  benefit  on  the  profession^ 
and, we  trust,  there  are  none  who  will  not  be  ready  to  assist  U5: 

VOL.  uu  N*.  41.  [  i>  i>  ] 
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in  the  attempt.  A  gentleman  who  has  already  given  a  consi- 
derable proot^  of  ability  by  some  ingenious  observations  on 
the  Rules  of  Descent,  has  promised  a  republication  of  Bacon' % 
Reading  with  notes.  We  hope  to  see  it  executed  con  amort, 
for,  we  are  well  assured  that  ho  treatise  deserves  moi^  the 
attention  of  the  profession*  It  is  not  to  he  measured  by  its 
size.  The  hand  of  a  master  of  no  common  mould,  of  one 
born,  \ikeNewton,io  extend  the  sphere  of  science,  is  apparent 
in  every  line.* 


On  tie  Statute  32  Hen.  VII f.  c.  37  ;  and  16*2,  a  b.   Notts 
4  and  1  of  Co.  Litt.  iSih  Edition. 

AS  I  understand  it  is  within  the  deaigo  of  your  work  t^ 
insert  such  communications  as  may  tend  to  correct  the 
errors  of  publications  on  legal  subjects  of  importance  to  the 
profession^  1  have  been  induced  to  send  you  some  observa- 
tions which  occurred  to  me  on  reading  two  notes  of  a  gen- 
tleman of  the  highest  celebrity  for  legal  knowledge  and  great 
abilities,  on  that  part  of  Lord  Coke*s  Commentary  on  32 
//rw.VllI.  c.  37,  which  relates  to  tenants  for  life.+ 

Tlie  learned  ecJitor  supposes  that  the  act,  32//.  VIII.  c.37, 
empowers  the  executors  of  tenants,  for  their  own  lives^  to 
di<^traiu  for  rent  which  accrued  due  to  tlieir  testator  in  his 
lifc-tiwie ;  but  he  evidenlly  is  mistaken,  for  the  words  cf  the 
act  are,  "  that  it  shall  be  lawful  for  the  executor,  &c.  to  dis- 
train so  long  as  the  said  lands,  &c.  continue,  remain,  and  be 
in  the  seisin  or  possession  of  the  said  tenant  in  demesne,  who 
oucht  immediately  to  have  paid  the  said  rent,  or  fee-farm, 
so  being  behind,  to  the  said  testator  in  his  life,  or  in  the 
seisin  or  possession  of  any  other  person  or  persons  claimin)^ 
the  said  lands,  tenements,  and  hereditaments,  only  by  and 
from  the  same  tenants  by  purchase,  gift,  or  descent."  Now, 
at  the  common  law,  on  the  death  of  tenant  for  life,  the  estate 
of  his  lessee  for  years,  or  any  other  estate  derived  from  his 
tenancy  for  life,  would  determine.  Cessante  statu  primitivo 
ce$satque  derivativus  is  the  maxim  of  law,  and  therefore,  of 


•  As  this  sheet  is  going  to  press,  we  are  informed  that  the  new 
edition  of  Bacon's  Reading  on  Uses  is  actually  published ;  we  shall, 
therefore,  take  an  early  opportunity  of  giving  an  account  of  the 
manner  in  which  it  is  executed. 

t  Co,  lat.  13tb  edit.  l62,  a.  b.  Notes  4  and  ]. 
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D£cessity,  no  distress  could  be  taken  by  the  executors  of  the 
tenant  for  bis  own  life  after  his  decease^  the  lands  not  con- 
tin\iing  in  the  seisin  or  possession  of  the  person  who  ouglit 
to  pay  the  rent,  nor  of  any  person  claimiog  by  or  from  him 
by  purchase,  gift,  or  descent, 

-rhe'same  editor,on  the  passage  of  CoA-r*"that  the  executor* 
of  tenants |nif  autre  vicj  could'not  have  distrained  at  the  com- 
mon law  after  the  death  of  cestui  que  vie,  which  now  thev 
may  do  by  the  force  of  this  statute;  for,  in  that  point,  it  add- 
eth  another  remedy  than  the  common  law  gave  ;*'  also  ob- 
serves "  that  this  doctrine  is  impnraed  by  the  court's 
retolution  in  Turner -y,  Lee;f  for,  according  to  that  case,  ihe 
statute  of  Henry  Vlil.  only  applies  where  the  common  law 
gives  no  remedy."  Now,  the  case  of  Turner  v.  Lte^  it  must 
be  admitted,  is  accurately  stated;  but  if  the  learned  editor 
bad  investigated  this  subject  in  bis  usual  manner,  he  would 
have  perceived  that,  by  the  last  section  of  the  act,  a  pozcer 
is  expressly  given  to  the  executors  or  administrators  of  tenant, 
pur  autre  vie,  to  distrain  after  the  death  of  cestui  que  vie, 
and  consequently  that  the  remedy  by  distress  is  not  so  re-* 
sti^icted  as  contended  for  in  that  case, 

Sebiember,  1804.  M. 

OBSERFJTIONS. 

We  have  inserted  our  correspondent's  letter,  in  order  to 
promote  useful  and  liberal  inquiry.  At  the  same  time,  our 
respect  for  the  very  learned  and  able  annotator  on  the  first 
part  of  the  institutes,  together  with  the  conviction  that  he 
has  at  present  little  leisure  to  apply  to  such  an  investigation, 
has  induced  us  to  undertake  it,  and  to  refer  to  the  aut.iorilies 
cited  by  him  :  a  task  which  we  can  by  no  means  imp*  - .  upon 
ourselves  on  every  paper  sent  to  us. 

If  we  understand  our  correspondent  rightly,  he  seems  to 
think,  that  the  several  executors  of  te^aiits  in  fee-simple, 
fee-tail,  an:I  for  life,  of  rent  services,  &o.  who  are  mentioned 
in  the  preamble  oi'tje  st<Uute,  are  not  all  of  them  intended 
by  that  statute  to  have  a  double  remedy,  both  by  action  of 
debt  and  by  distress;  hut  some  of  them  -lie  to  have  an  actiaa 
of  debt  only  (confirmed  svhere  they  had  it  by  common  law, 
and  given  anew  where  they  had  none  I  colore),  and  others  a 
distress  also,  to^jelher  with  the  action  oi  debt,  where  they 
had  not  a  remedy  by  distress  at  common  law  ;  and  tliat  this 
diversity  is  introduced  on  account  o»  the  difference  in  the 
nr.ture  of  their  estates,  some  having  the  reversion  with  the 
same  estate  continuing  in  their  heus,   to  which  the  distress 


•  C(/,  JUt.  l6'2.  b.      f  Cro.   Car.  471. 
[d  D2    ] 


174  Commumcatiom. 

should  beiocidentj  and  others^  who  are  tenants  for  life  only, 
not  having  such  reversion^  but  the  estate  of  their  tenants  or 
grantees  determining  at  their  deaths.  From  this  circumstance, 
we  understand  him  to  argue,  that  the  words  so  long  as  the 
said  lands  remain  in  the  seisin  or  possession  of  the  said  tenant 
in  demesne,  zsiho  ought  immediate^  to  have  paid  the  said  rent 
or  fee  farm,  so  being  behind,  to  the  said  testator  in  his  life- 
time,  or  of  any  other  person  claiming  the  said  lands,  ouly  by 
or  from  the  said  tenants  by  purchase,  gift,  or  descent,  point 
out  a  distinction  between  the  above  cases,  where  the  estate 
of  the  said  tenant  in  demesne  and  his  tenancy,  with  respect 
to  the  testaror  and  his  heirs,  do  not  determine  by  the  death 
of  the  testator.  To  us  this  construction  of  the  statute,  32 
//.  VIII.  c.  ;J7,  does  not  seem  correct;  at  least,  it  is  not 
Tery  obvious  that  this  is  the  meaning  of  the  legislature,  and 
whether  it  be  so  or  not,  the  note  as  it  stands  may  still  be 
correct  as  far  as  it  eoes;  since  it  docs  not  notice,  and  there- 
fore does  not  expressly  controvert,  this  distinction.  And  as 
the  statute  includes  tenants  for  life  oF  a  rent-charge,  granted 
out  of  the  reversion,  with  the  power  of  distress  annexed, 
which  is  a  charge  created  by  the  reversioner,  he  can  have 
no  reason  in  such  case  to  complain  of  any  injury  to  his  re- 
version, by  such  remedy  continuing  after  the  estate  for  life 
in  the  rent-charge  is  determined.  With  respect  to  rent^ 
charges  for  life,  granted  by  the  tenant  in  fee,  we  presume, 
therefore,  the  distmction  does  not  apply  at  all ;  because,  the 
same  estate  out  of  which  they  are  gi anted  still  continues. 
The  note  in  this  respect  at  least  is,  therefoVe,  correct,  and 
should  our  correspondent  be  right  in  his  subtle  distinction, 
it  may  be  considered  as  applicable  only  to  such  cases. 

We,  however,  think,  on  the  contrary,  that  the  statute 
either  gives  or  confirms  to  all  the  objects  of  the  preamble, 
the  double  remedy  by  action  of  debt  and  by  distress,  and, 
that  the  restrictive  clause,  so  as,  &c.  is  intended  only  to 
provide  for  those  cases  where  the  person  chargeable  with 
the  rent  or  those  deriving  title  or  holding  under  him  are 
actually  out  of  possess/ow.  In  those  cases,  indeed,  the  dis- 
tress wouid  not  fall  upon  the  person  whose  goods  ought,  in 
common  justice,  to  be  liable  to  the  distress.  So  that  it  is 
a  provision,  which  amounts  to  no  more  than  saying,  that 
the  goods  only  pf  the  person  liable  to  pay  the  rent,  or 
of  those  who  talce  under  lura  and  Plaud  in  his  place,  shall  be 
liable  to  the  distress.  Now,  although  the  estate  of  the 
lessee  of  tenant  for  life  may  be  determined,  yet  such  a  lessee 
may  continue  in  posse:=sion  either  as  tenant  at  sufl«rance  or 
Otherwise,  and  during  such  time  he  would  be  liable  to  the 
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fiUiress  according  to  our  view  of  the  statate.  But^  if  he 
were  actually  out  of  possession^  be  would  not  be*  liable.* 
Thb^  we  submit  to  our  readers^  gives  a  dear,  necessary^  and 
general  applicatign  and  meaning  to  this  ciausCj  whicu,  it  is 
to  be  observed^  is  general  in  its  terms,  and  applies  to  te- 
nants and  executors  of  testators,  tenants  in  tee,  as  well  as 
for  life.  Whereas,  the  other  construction  either  narrows 
its  operation  to  the  case  of  tenants  for  life  or  particular 
estates  only,  or  gives  it  a  double  eflect,  the  one  express  and 
clear  according  to  tiie  terms  ol  it,  and  the  other  very  doubt- 
ful by  mere  implication,  Hi  here  it  would  have  been  expected 
that  the  except'on  should  have  been  stated  most  explicitly. 
If  this  be  not  the  true  construction,  the  statute  will  be  in- 
operative as  to  the  ten  nut  for  his  own  life,  whose  executors 
had  an  «ictioD  oi  debt  for  the  rent  due  to  him  in  his  life-time 
at  common  law,  foi*  the  statute  gives  them  nothing  in  that 
respect.  But,  as  it  i>  a  remediut  statute,  we  presume,  that 
the  most  liberal  con^trvctiou  tor  ti»e  benefit  of  all  the  ob- 
jects in  the  preamble,  is  t!iat  waicn  the  courts  of  law  would 
adopt. 

We  must  observe,  that  the  case  of  Turners.  Let  was  of 
a  rtnUcharge  for  years  dettrmuiabU  upon  lives,  and  the 
principal  question  for  the  court  was.  Whether  this,  which 
was  not  within  the  words,  was  within  the  equity  of  the  sta- 
tute i  The  point,  that  the  statute  applies  only  to  eases  where 
executors  had  no  action  of  debt  at  common  law,  is  only  in- 
troduced as  the  reason  of  the  court,  and  possibly  might  not 
have  been  the  actual  gist  of  the  judgment,  and  is  overruled 
by  Hoole  v.  Bell.f  That  case  also  was  upon  a  rent-charge 
granted  by  the  tenant  in  fee-simple  to  the  testator  for  life,  so 
that  the  distinction  upon  which  our  correspondent  relies  forhis 
construction  of  the  statute  could  not  have  occurred,  because 
tlie  land  would  still  continue  iu  the  possession  of  a  tenant  to 
the  reversioner  out  of  whose  estate  the  charge  was  granted  ; 
and,  so,  according  to  the  distinction  whif^h  we  have  before 
suggested,  the  principle  of  our  correspondent's  construolioa 
would  fail.  But,  if  that  distinction  is  not  sound,  and  we  are 
pot  inclined  to  rely  upon  it  very  strongly,  then  the  case  of 


•  It  may  be  objected  that  it  is  an  injury  to  the  reversioner  ta 
make  the  land  liable  to  a  distress  after  the  particular  estate  is  deter- 
mined ;  and  this  seems  the  only  reason  for  not  extending  the  remedy 
of  distress  beyond  such  particular  estate.  But  at  it  is  only  made 
liable  for  rent  due  during  the  coutinuancc  of  the  particular  estate, 
Ihereis  in  fact  no  injustice  iu  it. 

f  Lord  liaj/m.   l/C, 


176  C<nnmitmcatiom» 

HooU  V.  Bell  is  an  aoiboritj  directly  in  point,  tbat  tbe 
statute  applies  to  all  cases  of  tenants  of  rents  for  life. 

Yfe  are  aware  that  the  subject  is  of  some  difficnltj^  and 
we  believe^  the  learned  annotator  on  the  first  institutes,  has 
so  considered  it.  If  we  have  put  ojir  correspondent's  view 
o^the  statu te>  and  the  grounds  of  it^in  a  sufficiently  clear  point 
ot  yiew>  and  have  also  opposed  to  it,  as  intelligibly  as  need 
be>  the  reasons  which  occur  to  us  against  it,  we  have  done 
all  that  we  intended.  We  do  not  presume  to  deliver  an 
opinion  dogmatically,  but  we  leave  our  readers  to  form  their 
own  judgments.  Our  sole  object  is  to  defend  the  fair  fame  of 
one^  to  whom  the  profession  is  indebted  for  having  devoted 
mnch  to  his  labour  for  their  general  advanti^,  and  who^ 
tbongh  he  may  err,  and  would  not  be  oifended  at  his  errors 
being  pointed  out,  yet  deserves  at  leilst,  from  us  and  the  pro- 
Session,  that  we  should  hesitate  before  we  pronounce  that  a 
MtstoAehas  been  committed  by  him. 

The  latter  part  of  our  correspondent's  letter  is,  we  tbink^ 
iiot  so  ingenious  as  tlie  former,  Mr.  Hargrove  does  not 
mean  to  adopt  the  doctrine  of  Turmr  v.  Lee,  at  least  not 
as  to  the  point  in  question,  for  he  cites  Hoole\y.  Bell  imme- 
sliately  after,  and  says  that  the  law  has  ever  since  been  takea 
accordingly. 


TO  CORRESPONDENTS. 

A  letter  lironi  An  Old  Correspondent,  with  whose  hRnd-writin^  how- 
eTcr>  we  have  not  any  previuus  acquaintance,  has  becu  received,  and  ia  nnder 
coaaidcTatioD, 

We  are  happy  to  find  from  the  letter  of  onr  Corresj^ndent  in  Noffolk, 
that  our  account  of  Ne%v  Law  Books  ii  so  likely  to  be  the  meaas  of  extending 
Cbe  sale  of  works  that  are  really  useful  to  the  pruiession. 

We  arc  at  the  same  time  rather  surprised  that  the  manner  in  which  we 
had  aanovuced  the  title  page  of  Mr.  B^m*s  digttted  index  ha^  been  misunder- 
•tood.  1  Vol.  oelavo  and  one  volume  octavo  are  the  same  thing  with  us.  Had  w« 
meant  to  announce  it  as  a  part  only  of  a  work,  in  severu  voiuraes,  and  nat 
5<t  complete  we  shoald  have  described  it  as  Volume  the  (irst,  vol.  1st,  or  toI, 
i»Octav«. 

NiMROB  haa  sent  «a  some  questioaa  from  Camurthen,  which  we  fear  arc 
iftadaiisMble. 

To  the  iiiqairies  conceminf  the  MS.  of  Coke*i  First  Inttitotes,  we  can  imly 
answer  that  the  absence  ot  a  friend  who  has  undertaken  to  examine  and 
coUate-snekpartof  it  as  may  be  necessary  for  our  purpose  has  iiitharto  ^rc- 
i^entcdoar  proceeding  further  in  our  account  of  it. 


BANKKUPTS, 

Dtclared  in  the  Lonitm  Gazette,  from  Sept.  1  to  tS. 

pli«  SolkritonT  Names,  an4f  Dates  of  the  Gazette,  are  preceded 
by  a  Crotchet] 


Bennct  James  an4  SaQoel  Loresey,  late  of  High  Holboro,  pawnbrokefs.    [Pvntoa^ 

Hand  court.  Fleet  atreet.     October  6. 
Baker  John,  of  Peckham,    Surrey,  carpenter.    [Evans^  Birchin  lane.    October 

6* 
Barah  Daniel,  of  Whitechapel  road,  apothecary.     [Keys,  James  court.  Bury  sti«et. 

October  13. 
Binns  Thoaua,  of  Bromigrore,  nail  factor.     [Robcrtton,  Droitwich.    Octobtf 
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street.    Octobers;. 
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Cooper  Edward,  of  Newark,  Leicester,  hosier.     [Bond,  Leicester.     October  aj. 

Ciark  Thomas,  of  Wimsiowy  Cheshire,  cotton  spinner.  [Barret,  Manchester.  Oc- 
tober 27. 

Candliih  Matthew  of  Whitehaven,  mercer.  [Adattson,  Whitehaveo.  Oet»< 
berj^y. 

Dandy  Thomas,  of  Bermondsey  wall,  Surrey,  slopseller.    [Robinson,   Praspoct 

row,  Bermondsey,  Southwark.     October  6. 
Dickenson  Edward,  of  Berber's  street,  Oxford  road,  druggist.     [NetherioU  and 
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6. 
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! 
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Weat  Smithheld.    October  16. 
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Saylea  Matthew,  Joseph  Haocock,  and  William  Sayles  of  Sheffield,  Yprk,  cntlers. 

[Btookheld,  Sheffield.    October  1. 
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[Ellison  and  Dawson,  White-hart  court.  Lombard  street.     October  ij, 
Simpson  Fanny,  of  Prcaton,  Lancashire,  milliner.     [Lya,  Took's  cow^  Cunitor 

street.    October  13. 
Sherman  Thomas,  of  Castle  street,  Fiosbury  square,  plumber.    [Gilman^  Bunhil 

row,  Moorfields.     October  13. 
Showeljohn,  of  Mary-le*boae  street,  Golden  square,  hat  Bunnfacturer.    [Jackaon 

Walbrook.     October  16- 
Smyth  John  Gratis,  of  Baches  row,  Hoxton,  merchant.    [Gatty,  Angel  court, 

Throgmorton  street.     October  20. 
Stevens  Jamcfi  of  James   street  Ozendon  street,  com  dealer.    [Moore,  Bed  Laoa 

court.  Fleet  street.     October  ay. 

White  Martin,  of  Portsmouth,  wine  merchant.    [Calloway,  Portsmouth.    Octo- 

btr  9. 
Westali  Richard  Matthew,  df  Aldgate,  High  street,  glasscutter^    [Lucket,  Basing- 

hall  street.    October  ij. 
Walker  William^  Chancery  lane,tay)or.    [I^arkei;,  Coppage,.  Young,  and  Hnghes» 
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Yanot  Thonaa»jof  Fioibury  place,  taylor.    [Woolfe,  Philpot  laa^    Oft«bcf^ 
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ADVERTISEMENT. 


WE  have  now  completed  a  second  vo- 
lume of  legal  Miscellanies,  and  our  readers 
will  be  enabled  to  judge  more  clearly  of  the 
nature  of  our  plan. 

It  is  our  design  to  be  useful  rather  than 
amusing ;  and  with  this  view,  we  have  intro- 
duced an  account  of  some  Ancient  Read- 
ings. It  is  rather  our  intention  to  give  such 
an  abstracted  account  of  these  learned  re-^ 
mains  as  may  guide  the  steps  of  any  bold 
antiquary,  who  is  desirous  of  making  further 
investigations  upon  any  particular  subject 
of  research,  than  to  translate  them  at  full ; 
for  while  we  have  found  in  them  much  that 
is  interesting,  we  confess  also,  that  there  is 
much  which  our  readers  will  thank  us  for  not 
obtruding  upon  their  notice. 

Our  correspondents  will  be  seen  rather 
to  have  increased,  and  on  this  head  we  could 
wish  to  offer  some  observations  that  may  tend 
to  the  future  advantage  of  the  profession. 
Anonymous  essays,  We  know,  can  have  but 
little,  if  any,  weight  as  authorities.  We  sel- 
dom have  leisure  to  exatnine  them  carefully, 
and  we  can  neither  be  answerable  for  their 
defects,  nor  justly  claim  any  praise  for  their 


IV  ADVERTISEMENT. 

merits-  We  therefore  request  that  they  may 
be  considered  wholly  independently  of  our- 
selves, and  particularly  of  the  gentleman  by 
whom  the  Itf/iorf*  are  published.  The  design 
of  this  part  of  our  publication,  in  few  words, 
is  this.  There  are  many  gentlemen  who 
are  desirous  of  laying  before  the  public 
their  opinions  upon  miscellaneous  subjects 
in  the  law,  whether  historical  or  theoretical, 
by  which  the  profession  at  large  would  be 
benefited  or  amused ;  yet  suCh  is  the  nature 
of  the  sale  of  law  books,  that  it  seldom  if 
ever  happens  that  any  writer,  upon  subjects 
which  are  not  merely  practical,  is  paid  the 
first  expence  of  his  work:  whereas,  were 
the  same  tilings  pubhshed  in  a  periodical 
work,  the  writer  would  at  least  have  the  sa- 
tiisfaction  of  an  immediate  dispersion  of  his 
opinions  throughout  the  kingdom,  free  of 
any  expence.*  It  is  this  facility  which  we 
ofter  to  the  profession,  with  a  hope  that  it 
may  promote  useful  inquiry,  and  aid  in  the 
general  dispersion  of  knowledge ;  and  if  the 
advantages  of  it  are  duly  weighed,  we  are 
confident  that  the  utility  of  our  publication 
in  this  point  of  view  will  be  seen,  and  we 
trust  it  will  be  sufficiently  encouraged. 


*  In  some  cases  we  could  venture  to  promise  the  writer  of 
i^ny  ctiiKsiderable  essay,,  ut  a  very  trifling  e.xpc  ncc,  a  number  of 
copiek  lor  hi^  friends,  or  for  the  purpose  of  a  scpsyate  sale. 
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ON  THE 

PRINCIPLES  OF  CONVEYANCING, 
BY  MR.  WATKINS. 


Critique,  by  d7i  Old  Correspondent,  on  the  Principles  of 
Conveyancing,  by  Mr.  Watkins ;  together,  with  a  suc- 
cinct View  of  the  Law  applicable  to  Infancy,  by  a  Friend 
of  the  Editor. 

TJAVING  lately  pernsed  a  valuable  modern  publication, 
on  the  Principles  of  Conveyancing,  by  Mr.  Watkins,  I 
was  surprized  to  find,  that  the  first  chapter  of  the  third  book 
contains,  in  my  opinion,  several  errors,  as  tlie  work  in  ge- 
ueraJ  is  executed  in  a  correct  and  masterly  manner. 

This  elemenjtary  treatise  being  recommended  to  most 
young  Conveyancers,  it  is  of  very  great  importance  that 
the  mischievous  consequences  which  would  result  from  the 
perusal  of  the  chapter  alluded  to,  in  its  present  iacorrect 
state,  should  be  guarded  against,  I  have,  therefore,  been 
induced  to  offer  you,  for  insertion  in  the  Law  Jovbnal 
the  following  observations  and  critique. 

The  author  states,  that  '^  An  infant  may  take  by  purchase 
as  he  may  do  any  thing  which  is  manifestly  for  bis  advan* 
tage.''  Jf  this  does  not  imply  that  all  purchases  which 
infants  make  are  advantageous,  which,  undoubtedly,  it  does 
not,  for  purchases  may  be  made  by  them  as  well  as  by  pef-» 
sons  of  full  age  which  are  not  so,  tKe  meaning  of  the  passage 
must  be,  that  all  purchases,  beneficial  or  msadvantageous, 
are  good  till  avoided.  This  position  cannot,  be  maintained^ 
for  such  as  are  disadvantageous,,  are  absolutely  void.  See 
Ketsey^B  case,  Cro,  Jac,  S20.  And  the  author  is  not  borne 
out  in  itby  the  authority  he  refers  to ;  for  the  doctrine,  as 
laid  down  by  Lord  Coke,  is  founded  on  the  presumption  that 
it  was  for  (be  infant's  benefit.  Lord  CdAe's  meaning,  it  laiisC 
be  CQnjGsased,  is  not  very  clear,  as  expressed  in  his  Commen*- 
taty>but  be  refers  to  the  very  case  noticed  above  in  Croke, 
as  his  authority,  which  puts  the  matter  out  of  all  doubt. 

Again — ^^  If  a  feoffment  be  made,  livery  may  be  given 
to  hind  (the  infant)  in  person,  or  even  to  auothiir  whom  he 
sliall  appoint  as  his  attorney,  though  the  appointment  of  ad 
attorney  by  an  infant  is  not  valid  in  itself  at  law."     What  a 

K^  «4.  [  A   ] 
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monstrous  inconsistency  is  here !  How  is  it  possible^  when 
the  appointment  of  a  person  as  an  attorney  is  void,  that 
such  person  can  act  as  an  attorney  !  It  is  saying,  that  a  per- 
son may  act  under  the  authority  of  another  when  he  is  not 
authorized.  The  appointment  of  an  attorney  by  an  infant, 
generally  speaking,  is  not  valid,  but  such  an  appointment 
to  receive  seisin  is  an  exception  to  the  rule.* 

With  respect  to  conveyances  by  an  infant,  the  author  has 
committed  a  very  serious  mistake,  he  stales, ''Ail  convey- 
ances, however,  by  an  infant,  are  voidable  by  him  or  his 
heirs."  This  is  directly  in  opposition  to  Lord  MansfielcTs  deci- 
sion, in  the  case  of  Zouch  v.  Parsons.  In  that  case,  an  infant 
heir  of  a  mortgagee,  reconveyed  by  lease  and  release;  and 
the  first  question  considered  was,  whether  this  conveyance 
was  binding  on  the  infant.  Lord  Man^ld,  after  an  excel- 
lent display  of  principle,  resolved,  that  the  infadt  was  bound. 
Bnt  it  is  not  only  in  the  case  of  a  mortgagee,  that  the  con- 
Teyanoe  of  an  infant  is  binding.  The  principles  and  rules, 
which  were  laid  down  in  Zouch  and  Panans,  will  apply  to 
and  govern  numerous  other  cases. 

Again — ^^  A  fine  or  recovery  are  only  voidable  during  his 
minority/'  This  is  not  strictly  correct,  for  if  the  proof 
which  the  law  requires,  namely,  inspection,  is  had  during  his 
infancy,  the  fine  may  be  avoided  after  he  attains  his  full 
age.    See  Cruise  on  Fines. 

"  An  infant  trustee  or  mortgagee  may  be  ordered  to  con- 
Tey,  8cc.  by  a  court  of  equity,  under  the  statute  7  Ann.** 
By  the  decision  in  Zotuh  and  Parsons^  the  trouble,  inconve- 
nience, delay,  and  expense  of  an  application  to  a  court  of 
equity,  are  rendered  unnecessary 

''  An  act  of  an  infant,  which  cannot  be  to  his  advantage, 
is  void  ipsofaetoJ*  This  position  is  not  very  accurate,  for 
an  infant  who  hath  a  naked  authority,  may  exercise  it,  and 
it  will  be  binding  on  him,  yet  this  act  cannot  be  to  his  ad- 
vantage. 

''  And  an  infant  may  be  bound  by  a  fsur  aud  reasonable 
marriage  settlement."  This  position  cannot  be  reconciled 
with  the  case  of  Clough  and  Clougk,  3  Woodeson,  45S,  in 
which  case  a  bill,  praying  that  a  settlement  might  be  made 
pursuant  to  articles,  was  dismissed,  on  the  ground  of  the 


*  From  this  it  should  seem  that  our  Correspondent's  objectiaa 
is  rather  to  the  manner  of  Mr.  Watkins't  stating  this  poiat|  tf^ao  t% 
tlm  accuracy  of  it  in  effect ^ 
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wife*8  infancy  at  the  time  of  entering  into  the  arUcles ;  it 
mnst,  however,  be  admitted^  that  this  case  of  Clongh  and 
Chugh,  is  only  briefly  mentioned  in  a  note  ;  and  it  is  not  re- 

Eorted  in  Brown's  Ch.  Ca.  nor  is  it  noticed,  that  I  can  find, 
y  any  otiier  reporter.  This  case,  therefore,  may  not  be 
sufficiently  strong  to  shake  the  former  decisions  on  the  sab* 
ject.  An  infant  wife  may  be  barred  of  her  dower  by  the 
acceptance  of  a  jointure.  See  Carruihen  and  Carruthert^ 
4  Bro.  Ch.  Cases,  and  Drury  and  Drury,  determined  by 
the  House  of  Lords. 

An  Old  Cobrbspondent. 


To  the  above  statement  or  critique  of  oiir  Old  Corrb 
spoNDENT,  we  shall  add, 

j1  Succinct  View  of  the  Law  appUcahh  to  Infancy, 

With  this  we  haive  been  favoured  by  a  Friend.  We  insert 
it  here  because  it  seems  that  it  will  not  only  be  useful 
to  enable  our  readers  to  judge  with  greater  facility  of  the  ob- 
jections taken  by  our  old  Correspondent  to  certain  pas- 
sages in  Mr.  PVatkins's  book,  but  from  our  knowledge  of 
the  talents  of  the  author,  who  has  already  favoured  the 
public  with  some  works  which  have  been  well  received,  we 
flatter  ourselves  it  may  be  useful  also  to  Mr.  WatkiM,  in  a 
future  editiou  of  his  work,  which  we  are  informed  is  at  pre- 
sent out  of  print,  and  much  in  request  amongst  the  pro- 
fession. 

"  The  great  anxiety  which  pervades  the  law,  to  protect 
infancy  from  the  designs  of  persons  of  more  advanced 
years  and  experience,  has  given  birth  to  several  determina- 
tions in  relation  to  the  validity  of  the  deeds  of  infants.  The 
result  of  all  of  them  seems  to  establish  this  proposition,  tliat 
the  deeds  of  minors,  where  there  is  no  appearance  or  semblance 
of  benefit  to  them,  are  void ;  but  that  those  from  which  they 
may  probably  receive  advantage,  and  af-e  entered  into  with 
great  solemnity,  are  voidable  only,  subject  to  ratification  or 
avoidance  when  the  infants  arrive  at  Jegal  maturity.  This 
distinction  was  admitted  and  confirmed  by  the  court  of 
Kinf*s  Bench,  in  Zouch  v.  Parsons*    There  the  infant- 
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heir  of  amdrtgagee  in  fee^  reconveyed  the  estate  by  lease  and 
release ;  the  heir  still  being  a  minor^  the  court  held  the  deeds 
to  be  voidable  only,  as  the  transaction  appeared  to  have  been 
for  his  benefit.  In  the  same  cas^,  tlie  distinction  in  Pei'kins,* 
was  also  acknowledged  to  be  law,  viz.  that  all  grants^  &,c. 
which  take  effect  by  delivery  of  the  infant's  hands,  are  void- 
able, implying  that  deeds,  &c.  which  delegate  a  mere  power 
and  convey  no  fii/cres^,  as  letters  and  warrants  of  attorney, 
are  void,t  but  a  letter  of  attorney  to  accept  seisin,  must  be 
excepted,  as  that  will  be  intended  for  the  infant's  benefit.^:  In 
relation  to  this  subject,  there  is  no  difference  between  feoff- 
ments and  other  deeds  which  convey  an  interest;  therefore, 
grants,  releases,  confirmation,  &c.  by  infants  are  voidable 
only.§  Upon  this  established  difference  between  void  and 
voidable  deeds — if  an  infant  make  a  feoffment  and  livery  in 
person;  he  cannot  maintain  the  writ,  dumfuit  infra  atatem, 
until  he  attain  21,  for  the  instrument  is  but  voidable,  and  the 
court  will  not  suffer  his  election  to  be  bound  by  judgment 
prior  to  bis  arrival  at  maturit^.{|  It  is  true»  that  he  may  enter 
during  minority  to  revest  bis  possessory  right,  for  the  sake 
of  the  profits;  but,  even  in  that  case,  the  feoffment  would 
be  voidable  only,  and  dependent  upon  his  election  when  he 
attained  his  full  age.  Another  consequence  from  the  above 
observation  is,  that  an  infant  cannot  plead  non  est  factum, 
and  give  infancy  in  evidence,  as  appears  from  the  latterpart 
of  s.  13  in  Perkins,  so  that  he  must  plead  it  specially  to  avoid 
the  deed,  and  the  reason  is,  because  the  deed  nas  an  operation 
from  the  delivery.^ 

It  was  sa'd  by  Lord  Macclesfield,  in  Cannel  v.  Buckle,** 
and  by  Lord  Hardwicke,  in  Harvey  v.  jishley,'^f  that  an 
infant-feme  might,  with  the  concurrence  of  her  relations  or 
ffuardians,  in  consideration  of  a  competent  settlement,  bind 
herself  by  contract  in  respect  of  her  estate;  but  these  opi- 
nions have  been  since  overruled  by  Lord  Tkurlow's  express 
decision,  in  Clough  v.  C/ot/^A,tj:  in  which  be  decided  that 
the  marriage  contracts  of  intants,  male  or  female,  were 
within  the    common    rule  of  voidable  acts;    see  also  the 
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cases  referred  to.^  If  an  infant  levy  afine^he  may  declare 
the  uses  by  deed^*  as  the  transaction  is  entire  ;  but  if  be 
limit  the  uses  by  two  instruments,  the  one  during  minorit}^ 
and  the  other  upon  arriving  at  fuU  age,  the  latter  will  be 
the  operative  deed.t 

An  infant-male  marries  an  adult  female,  and  the  latter 
before  marriage  covenants  by  settlement  that  her  estate  shall 
be  limited  to  certain  uses ;  the  husband  will  be  bound  by  it : 
for  if  a  woman  before  marriage  convey  her  property,  and 
agree  to  settle  her  general  expectations  when  they  fall  in» 
and  there  is  no  fraud  upon.the  intended  husband,  such  agree* 
ment  must  be  executed,  and  the  baron,  when  of  age^  shall 
answer  her  contract.;]: 

It  was  determined  in  Drury  v.  Drury,^  upon  appeal  to 
the  House  of  Lords,  that  if  a  provision  be  settled  upon  an 
infant-feme  previous  to  marriage,  in  bar  of  dower,  she  will 
be  conclusively  bound  by  it  under  the  statute  of  jointures  ;|| 
Lords  Hardwicke  and  mamfidd  observing,  that  a  jointure 
was  not  a  contract  by  the  wife,  but  a  provision  made  by  the 
husband,  &c..  as  defined  by  Lord  Cokty%  which  obviated  the 
consequences  drawn  from  an  infant's  incapacity  to  contract. 

By  statute  V)  Geo.  III.  c.  31,  an  infant  interested  in 
leases  for  years  or  lives,  may  by  himself  or  guardian,  upon 
petition  or  motion  to  the  court  of  Chancery,  and  an  order 
made  thereon,  surrender  such  leases  and  accept  new  ones^ 
to  and  u]K>D  the  same  uses,  trusts,  &c.  as  the  old  were  sub- 
ject to.  The  fines  for  renewal  and  incidental  expences  are 
to  be  paid  out  of  the  infantas  estate,  or  else  are  to  be  consi- 
dered as  incumbrances  upon  the  leasehold  premises. 

There.are  numerous  obiter  dicta  in  the  books,  distinguish- 
ing between  the  circumstance  when  a  rent  is  reserved  upon 
an  infant's  lease  and  when  not,  alleging  in  the  first  case  that 
the  lease  is  voidable  on\j,  and  in  the  second  void;^^  indeed, 
the  better  opinion  seems  to  be,  that  the  lease  will  be 
binding  in  both  cases  during  minority,  but  void  ab  initio  if 
the  lessor  dissent  from  it  at  the  age  of  21,  for  non  constat 
by  the  meire  reservation  of  rent  that  the  lease  is  beneficial. 
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And  since  the  lessee  cannot,  in  any  instance^  avoid  the  cou- 
tract,  on  account  of  the  lessor's  infancy,  it  is  apparent  that 
the  lease  can  be  only  voidable. 

Jt  has  been  determined  that  an  infant  may  naake  a  lease 
without  reserving  rent,  to  try  his  title  in  ejectment* 

If  a  copyhold  be  granted  to  B.  for  life,  remainder  to  an 
infant  absolutely,  and  both  join  in  a  surrender  to  C  who  is 
admitted ;  if  i3.  die,  and  then  the  infant,  and  the  heir  of  the 
Ihtter  enter  upon  C.  his  entry  will  be  lawful,  even  before  ad- 
mittance, the  surrender  by  the  infant  being  a  voidable  act.f 

If  an  infant,  do  a  rightful  act,  which  he  ought  and  is  com- 
pellable to  perform,  the  act  will  bind  him,  as  if  he  make  equal 
partition  in  pais,  or  unequal  by  writ, J  or  if  he  pay  rent,  or 
admit  copyholders;  for,  in  general,  whatever  an  infant  is 
bound  to  do  by  law,  the  same  shall  bind  him,  although  he 
doit  without  suit  of  law  ;  because^^  a  right  and  lawful  act  is 
not  within  the  reason  of  infant-privilege,  which  is  allowed 
purely  for  the  protection  of  minors  from  suffering  wrong. 
Thus,  the  attornment  of  an  infant  to  a  grant  bjf  deta^  is  good 
and  shall  bind  him,  because  it  is  a  lawful  act;  and  although 
he  was  not  compellable  to  attorn  upon  a  grant  by  deed,  yet, 
as  he  might  have  been  obliged  to  make  attornment  if  a  fine 
lad  been  levied,  his  voluntary  attornment  shall  have  the 
sameet?«ct.§ 

The  transactions  of  an  infant  trAtcA  do  not  touch  his  internt, 
but  take  eifect  from  an  authority  which  he  is  intrusted  by 
law  to  execute,  will  bind  him ;  as  in  the  instance  of  an  in* 
fant  executor  (prior  to  statute  88  Geo.  III.  c.  87,  which 
extends  administrations  durante  minori  eetate  of  infants  to 
their  ages  of  21)  duly  receiving  and  acquitting,  paying  and 
administering  the  assets  |j  and  in  the  instauce  oi  an  infant 

!)atroni  presenting  ;f[  and  also  in  case^  when  the  infant* 
lead  of  a  corporation  joins  in  corporate  acts,  or  an  infant- 
officer  performs  the  duty  of  an  office  which  he  may  hold,** 
But  a  power  over  real  estate,  which  he  is  intiusted  to  exe- 
cute by  an  individual,  if  it  affect  his  interest,  cannot  be  con- 
clusively exercised  during  the  grantee's  minority ,+t  Pfrkins 
seems  to  intimate  an  opinion  that  the  grant  of  a  free  chapel 
or  presentation  cannot  be  made  by  an  infant  under  tne  age  of 
14,  but  it  has  been  since  settled  that  his  guardian  shall  pre- 
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sent  m  bis  ward's  name.*  Thus,  an  advowson  was  convened 
to  trustees  upon  trust  to  present  such  person  as  the  grantoPj, 
his  heirs  or  assigns  should  bv  deed  appoint ;  Lord  King 
confirmed  an  appointment  made  hy  an  intantheir,  although  it 
appeared  that  he  was  not  a  year  old,  and  that  the  guardian 
directed  his  pen  in  making  a  mark  and  fixing  his  seal.f 

A  minor,  a  mere  trustee  or  mortgagee  under  the  statute 
of  Jnne,%  may  and  is  compellable  to  reconveythe  trustor 
mortgaged  estates  by  order  of  the  court  of  Chancery,  made 
upon  petition  of  his  guardian,  or  of  the  person  for  whom  he  is 
seised  or  possessed  in  trust,  or  of  the  mortgagor,  or  the  person 
entitled  to  the  money,  or  the  person  entitled  to  the  equity  of 
redemption,  unto  such  person  as  the  court  shall  direct,  and  he 
will  be  bound  thereby  as  an  aduU.  In  the  construction  of  this 
statute,  it  has  been  determined,  that  summary  orders,  made 
upon  petitions  for  infant-trustees  to  convey,  must  be  in  the 

IMainest  cases,  and  not  in  such  as  are  subject  to  disputes  or 
itigation,  as  implied  or  constructive  trusts  may  be ;  there- 
fore, in  instances  of  the  latter  sort,  the  ceuui  que  trust 
must  commence  a  regular  suit  by  bill  for  the  purpose.^  The 
infant  must  be  a  mere  trustee  ab  origine,  and  not  made  such 
by  subsequent  acts;  therefore,  if  an  infant  be  a  devisee  of 
lands  charged  with  debts  and  legacies,  and  the  personal 
estate  is  insufficient  to  pay  all,  although  the  infant  would  be 
trustee  for  the  unsatisfied  creditors  and  legatees,  when  the 
amount  of  their  demands  was  ascertained  by  a  master,  yet 
he  will  pot  be  considered  as  a  trustee  within  the  meaning  of 
the  above  act.y  If  an  infant  heir,  trustee,  or  mortgagee,  be 
a  married  woman,  she  will  be  directed  to  convey  by  fine^ 
under  the  provisions  of  the  statute.^ 

The  privileees  annexed  to  a  state  of  infancy,  being  in- 
tended 1^  a  shield,  and  not  as  a  sword,  will  never  be  per- 
mitted to  operate  as  an  offensive  weapon  of  fraud  or  injus- 
tice to^otber  persons.  It  seems,  therefore,  that  if  an  infant 
take  away  wilfully,  or  under  pretence  of  full  age,  the  goods 
of  another  person,  trover  will  lie  against  him.** 

B.  tenant  for  life,  and  C  an  infant  in  remainder,  levied  a 
fine;  C  aftetwards  reversed  it  as  ta himself  for  non-age; 
C.  shall  not  enter  upon  B.  for  a  forfeiture.ft 


*  Cro.  Jac.  99- 

t  2  Eq.  Ca.  Abr.  518,  pi.  3. 

J  T  Jnne^  C.  Ip, 

%  Pre.  Ch.  284.     2  P.  IfTfnt.  "549.    3  ibid.  SS7-     2  Tc*.  559- 

II  3  P.  Wm9.  389,  ««  f^oUs.  f  3  Atk.  <i7Q. 

*»  X  Fern,  132.    2  Vern.  224. 

4-f  Jt€an.  108.    Cr9,Mli9.  124,  S.  Q 


8  Succinct  View  of 

B.  an  infant  joint-tenant^  before  her  marriage  with  C. 
covenanted  and  agreed^  in  articles,  to  settle  her  estate  to  va- 
rious uses.  B.  afterwards  died  under  age :  the. articles  shall 
not  amount  to  ^severance  of  th€  jointure,  for  the  utmost  the 
infant  could  do,  being  a  voidable  act,  if  it  were  allowed  to 
sever  the  joint- tenancy,  she  would  always  be  at  liberty  to  say 
whether  the  jointure  sliould  be  severed  or  not ;  and  if  any  of 
the  other  joint-tenants  happened  to  die  during  her  non-ag^» 
the  infant  might  avoid  her  own  act,  and  resort  to  her  title  of 
survivorship,  which  would  be  unjust  and  inconvenient.*  So 
note  a  difference  between  law  and  equity,  for  a  feoffment  by 
one  of  two  infant-joint-tenants,  will  afiect  a  severance  until 
avoided.f 

In  relation  to  the  question,  who  shall  avoid  an  infant's 
conveyance  when  he  dies  during  non-age,  it  may  be  an-^ 
«wered,  privies  in  blood  and  privies  in  estate  :  thus,  when  a 
minor  is  seised  in  fee,  and  infeoffs  ;  his  general  heir  shall  en* 
ter:  if  he  be  interested  as  tenant  in  tail  male  general,  bis 

Sneral  and  special  heir  shall  defeat  bis  conveyance ;  the 
w  is  the  same  though  the  heir  be  special  heir  only,  and 
not  heir  general :  thus,  if  in  the  case  last  supposed,  tenant  in 
tail  had  two  sons,  and  the,  elder  had  issue  a  daughter,  and 
the  grandfather  died,  and  then  the  elder  brother  within  age 
jnade  a  feoffment  and  died  without'  issue  male,  the  younger 
brother,  although  not  heir  general  to  the  infant,  but  heir 
male  special  secundum  formam  doni,  shall  avoid  the  deed  of 
feofiment.:j;  But  privies  in  law,  as  the  lord  by  escheat,  &<;• 
shall  not  take  advantage  of  infancy,  so  that  if  the  infant 
donor  in  fee  die  without  heirs,  the  deed  cannot  be  im- 
peached.^  Although  it  is  laid  down  in  fV/Uttingham^s  caae, 
that  the  reversioner  or  remainder-man  shall  not  take  advan- 
tage of  infancy  for  want  of  privity ;  yet,  Doderidge,  Justice^ 
denied  this  doctrine  in  Darcy  v.  Jackson  Jji  and  said,  that  he  in 
remainder,  and  the  donor  should  take  advantage  of  infancy, 
as  it  would  be  unreaspnable  that  a  minor's  feoffment  should 
injure  another  person  and  take  away  his  entry;  therefore, 
if^infant  tenant  in  tail  come  in  as  vouchee  by  attorney,  the 
remainder*-man  may  take  advantage  of  the  error,  for  he  is 
interested ;  and  as  his  right  is  liable  to  be  affected  by  ano- 
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therms  act^  it  is  but  reasonable  that  he  should  be  aclmitted  to 
ahevr  its  insufficieney.* 

With  respect  to  the  judicial  acts  of  infants,  the  law  pays 
•o  much  regard  to  the  wisdom  and  integrity  of  those  persons 
who  preside  in  courts  of  justice  as  to  consider  all  things 
done  there  as  titi  acta,  and  theiefore,  will  not  permit  the 
infant  to  avoid  a  fine  or  recovery  levied  or  suffered  by  him 
during  non-age,  unless  he  reverses  it  by  a  writ  of  error  in 
minority,  in  order  that  the  Judges  may  decide  upon  the 
question  of  infancy  by  inspection.f  Bui  if  an  infant  brine 
error  to  reverse  a  fine  for  non-age,  and  infancy  be  recorded, 
and  before  reversal  of  the  fine,  he  levy  another,  the  first  shall 
not  be  annulled,  because  the  second,  by  destroying  his  right 
to  the  land,  deprives  him  of  all  remedies  to  recover  pos- 
session of  it.  j: 

Recognizances  and  statutes  being  matters  of  record,  must 
be  avoided  by  audita  quereld  during  infancy,^'  but  in  con«i 
▼eyances  by  bargain  and  sale,  although  inrblment  in  a  court 
of  record  is  made  an  essential  reqiiisite  by  act  -of  parlia- 
ment,! yet  as  bargainee  claims  by  the  deed,  he  may  avoid  it 
as  any  other  common  conveyance.^ 

As  the  disability  of  infancy  is  created  for  the  benefit  of 
minors  alone,  it  is  settled  that  their  engagements  during 
nonase,  for  necessaries,  shall  be  binding ;  Lord  Mansfield 
has  elegantly  said  upon  the  subject, ''  miserable  must  be  the 
condition  ofminors,  excluded  from  the  society  and  commerce 
pf  the  world,  deprived  of  necessaries,  education,  employ- 
ment, and  man^  advantages  ,if  they  could  do  no  t>indine  acts. 
Great  inconvenience  must  arise  to  others  if  they  were  bound 
by  no  act.  The  law^  therefore,  at  the  same*  time  that  it 
protects  their  imbecility  and  indiscretion  from  injury,  through 
their  own  imprudence,  enables  them  to  do  binding  acts  ior 
their  awn  benefit,  and  without  prejudice  to  themselves  for  the 
benefit  of  others." 

If  an  infant  enter  into  an  engagement  to  pay  for  his  meat, 
drink,  necessary  apparel,  teaching,  or  instruction,  &c.  he 
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must  abide  by  his  conlraci,*  and  the  conBideratioii  of  what 
is  suitable  and  necessary  for  the  infant  is  the  province  of  a  jury 
to  detemune,  who  wilt  be  directed  to  Aiake  proper  allowances 
for  his  rank  and  situation  in  life ;  but  if  a  person  advance  money 
to  a  minor  to  procure  necessaries,  whether  it  has  been-so  ap- 
plied or  not^  the  creditor  cannot  recover  his  debt  at  law,  as 
the  infant  was  not  to  be  intrusted  with  the  application  of  the 
money.  However,  equity  will  interfere  in  those  cases,  and 
moderate  the  rigour  of  the  common  law,  by  permitting  the 
lender  of  the  money  to  stand  in  the  place  of  the  person  who 
provided  the  infant  with  necessaries  to  the  amount  of  their 
value.t  A  bond  given  bv  a  minor  in  a  penalty  to  pay  for 
necessaries  will  not  bind  him ;  for,  so  far  as  relates  to  the  pe- 
nalty, the  transaction  is  obviously  disadvantageous  to  him, 
and  as  such  an  obligation  is  inoperative,  it  will  not  be  al- 
lowed to  merge  the  debt  by  simple  contract  ^  if  the  bond 
were  single,  the  consideration  would  bind  him,^  but  when 
an  infant  cohabits  with  and  is  properly  maintained  by  his 
parents,  he  cannot  bind  himself  for  what  mi^ht  in  '  other 
cases  be  adjudged  mere  necessaries.||  If  an  mfant  iftarry, 
he  will  be  liable  to  answer  for  his  wife's  necessaries  procured 
during  the  marria^e,^  and  as  persoM' conjuncta  aquiparatur 
interesse  propriJ,  infancy  will,  be  no  privilege  to  exempt 
him  from  demands,  in  consideration  of  nursing  and  taking 
care  of  his  lawful  children.** 

1'he  contracts  of  infants  being  voidable,  are  consequently 
capable  of  conjimuition  when  they  arrive  at  maturity;  com- 
mon sense,  however,  requires  that  the  confirming  party 
must  know,  at  the  time  of  confirmation,  that  he  is  sui  juris, 
and  at  liberty  to  avoid  the  contract,  otherwise  there  can  be 
no  pretence  to  say  that  the  person  intends  to  confirm  a  void- 
able deed  when  he  acts  under  a  persuasion  that  the  same  is  ob- 
ligatory upon  him  :tt  thus  if  an  adult  receive  rent,;};]:  or  in- 
terest, or  give  a  farther  security  in  respect  of  a  transaction 
during  in  fancy,  which  he  conceived  to  oe  binding  upon  him, 
those  acts  will  not  amount  to  a  confirmation  :§§i  con^rd,  when 
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these  or  similar  acts  are  done  by  an  indiyidual  cogniza9t  of 
his  riffhts.* 


On  the  Jet  44  Geo.  III.  c.  A,  to  mdmit  of  the  isming  if 
wuM  Notes  amd  BiiU  of  Exchange. 

TN  a  former  number  [No.  8,  of  jour  New  Series,]  von 
inserted  some  observations  of  mine,  upon  the  Loan  Act, 
44  Geo.  lit.  c.  47ft  and/ as  I  am  frequently  occupied  in 
examining  the  monern  statutes,  1  shau  offer  you  occasi- 
onally such  remarks  as  occur  to  me  concerning  them,  either 
with  a  view  to  the  pomtingout  of  what  I  conceive  to  be  mis- 
takes in  the  drawings  or  peculiarities  not  already  remarked 
in  the  construction  of  them. 

In  a  commercial  country  like  this,  in  which  the  greater 
part  of  its  trade  is  carried  on  through  the  means  of  a  paper 
circulation,  which  has  increased  of  Tate  to  an  enormous  de^ 
gree,  whatever  concerns  the  legal  restrictions  upon,  or  the 
obligations  arising  out  of  that  paper  medium,  cannot  fail 
to  be  highly  interesting  to  your  readers,  and  to  the  public 
in  general.  For  this  reason,  I  have  examined  the  statutes 
which  have  lately  passed  with  respect  to  the  permitting  of 
the  issuing  of  small  notes ;  and  the  following  remarks  nave 
occurred  to  me. 

By  the  16  Geo.  lU  c.  51,  and  the  17  Geo.  III.  c.  50,  itis 
well  known,  that  certain  restrictions,  were  imposed  upon 
the  issuing  of  promissory  notes  and  bills  of  exchange,  under 
the  sum  of  dl.  These  restrictions,  during  the  last  and  the 
present  war,  have,  for  reasons  which  appeared  sufficient  to 
the  legislature,  been  occasionally  taken  off;  first  by  thesta* 
tutedZ  GfO.  lit.  c.  32,  and  subsequently  by  38  'Geo.  III. 
c.  7,  S9  Geo.  III.  c.  47,  43  Geo.  Hi.  c.  I,  and  lastly, 
by  44  Geo.  HI.  c.  4. 

By  the  former  statutes,  the  two  first  acts  of  15  Geo.  IIF. 
c.  51,  and  17  Geo.  III.  c.  50,  were  suspended,  so  far  as 


*  Cro,  Jac.  320.  Ro/i.  Akr.  731.  2  Bulit.  69.  Godb.  IdO. 
Vem.  132.  1  Atk.  489.  2  Sir.  69O.  2  Vti.  125.  3  P.  Wm*. 
2^9^,294,  noie. 
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.they  relate  to  making  void  notes^  Sec.  uader  oK  pa^'able  on  de- 
mand to  bearer,  until  May  1 ,  1 797.  Tliat  act  was  s^^rwardi 
continued,  and  the  two  acts  above  mentioned  were  suspended 
until  and  upon  the  30th  Nov.  180S,  so  far  as  relates  to  any 
notes,  draughts,  or  undertakings,  made  payable  on  demand  to 
the  bearer  thereof.  By  the  43  "Geo.  ill.  c.  1,  the  same 
acts  of  the  15th  and  17th  years  of  the  reip;n  of  hts  present 
majesty,  '^  so  far  as  tht  same  relate  to  the  making  void 
t^ promissory  notes,  or  other  notes  made  payable  on  demand 
to  the  bearer  thereof  for  snrhs  of  one  pound  and  one  shillinjg 
and  of  one  pound  each,  and  also  su  far  as  the  same  restrain 
the  publishmg  or  uttering  and  negotiating    of   any  such 

{promissory  notes^  or  other  notes,  as  last  aforesaid,  shall 
irom  and  after  the  said  SOth  day  of  November,  1802,  be 
suspended,  until  the  expiration  of  six  weeks  after  th^;  com- 
mencement of  the  next  session  of  parliament.''  This  act, 
therefore,  clearly  admits  of  the  issuing  of  such  notes  for 
only  one  pound  or  one  guinea  each,  but  not  of  other  notes, 
below  five  pounds,  and  below  or  above  one  pound  and  one 
euinea,  except  according  to  the  statutes  15th  and  i7th  G^a. 
Ill,  and  it  was  said  at  the  time  of  passing  the  acts  of 
suspension,  that  a  paper  circulation  of  tnat  kind  was  neces- 
sary for  the  convenience  of  the  manufacturers  in  the  great 
manufacturing  towns  in  the  countrv^  where  the  small  bank 
of  England  notes  had  a.very  limited  circulation. 

Whether  from  accident  or. design,!  know  not,.but  in  the 
last  act,  44  Geo.  Ul.c.  4,  this  limitation  is  omitted,  and  the 
continuing  clause,  s.  I,  is  expressed  as  follows  :  "  That  au 
act  made  the  37th  year  of  the  reign  of  his  present  majesty, 
tntitnled,  'An  act  to  Suspend,  for  a  limited  time,  the  opera- 
tion of  two  act^  of  the  J  5th  and  17th  years  of  the  reigti  of 
bis. present  majesty,  for  restraining  the  negotiating  of  pro- 
niissorjr  notes  and  inland  hills  of  exchange,  under  a  limited 
slim,  within  that  part  of  Great  Britain  called  England^  which 
was-to' continue  in  force  until  the  1st  day  of  Ma^  next  after 
the  passinc:  thereof,  and  which  has  bif  wveral  sub^equenl  acts 
been  amendeh  and  continued,  until  'the  expiration  of  six 
weeks  after  the  commencenuMit  of  the  present  session  of  par- 
liatnent,  shall  be,  and  the  same  is  hereby  further  continued 
until  tlic  Ci»th  day  of  March,  1805.  In  uiy  opinion,  the 
construction  of  this  act  is  plainly,  that  notes  may  be  i<$sued 
tor  any  amount  from  one  farthtng  to  ol.  and  upwards.  A 
friend  of  mine,  however,  who  possesses  somewhat  of  the  sub- 
tlety of  the  sorbonists  and  the  ancient  sch(K»linen,  has  suggest- 
ed that  it  was  not  the  intention  of  the  legislature  to  permit  the 
issaing  of  notes  below  one  pound  or  one  guinea  ^  becaui^ 


ioM^Jmit  of  the  Ismng  of  iniall  Notes,  t;e.  It 

in  the  enacting- cUute,  the  45  Geo.  ML  c.  I  is  noticed  and 
said  to  be  amended  and  continued,  and  the  1st  act  of  37  Geo. 
I[[.  is  to  h^ further  continued;  and,  therefore,  he  says,  it  can 
only  be  intended  to  be  continued,  as  it  was  amended ;  for^ 
otherwise  the  act  could  not  be  continued,  but  must  be  ra- 
ther said  to  be  revived ;  since  it  was  not  in  fact  continued  ex- 
cept as  to  notes  of  one  pound  and  one  guinea.     Whether  the 
expression  would  be  more  correct  if  it  had  been  stated  that 
the  act  should  be  revived,  1  shall  not  now  dispute,  but  shall 
only  add,  that  the  construction  for  which  I  contend  is  strong* 
ly  confirmed  by  the  words  of  the  last  stamp  act,  44  Geo.  III. 
e.  03 9  whereby  ''  Promissory  or  other  notes,  or  notes  for 
the  payment  of  money  to  the  bearer  on  demand  [which  may, 
within  three  yeais  from  the  date  thereof,  but  not  at  a  later 
period^  be  reissued],  where  the  sum  expressed  therein  or 
made  payable  thereby,  shall  not  exceed  one  pound  one  shil- 
ling, are  made  liable  to  a  stamp  duty  of  3d ;"  and  other  and 
higher  duties  are  imposed  on  notes  for  two  guineas  and  up- 
wards, and  also  on  notes  of  5l.    This  clearly  shews  the  inten- 
tion of  the  legislature  io  continue  or  revive,  the  37  Geo.  III. 
c.  32,  in  its  full  effect ;  otherwise,  notes  for  a  sum  under 
one  pound  would  be  wholly  void. 

I  have  offered  the  above  observations  to  you  for  the  rea- 
sons above  stated;  and  1  make  no  doubt  they  will  be  found 
the  more  useful^  as  from  several  persons  [  have  learnt, 
that  notes  for  small  amounts  are  m  circulation,  and  the 
bankers  and  tradesmen  who  issue  them  have  had  great 
doubts  concerning  their  validity ;  insomuch  that  appli- 
cations have  been  made  to  the  commiszioners  of  the  stamp 
office,  who  have  had  also  great  doubts  upon  the  subject,  and 
have  not  j'et  made  public  their  opinion. 

In  my  former  communication,  1  committed  a  slight  mistake 
in  saying  of  the  statute  44  Geo.  tlf.  c.  47»  §  8,  that  the 
funds  created  thereby  are  made  liable  to  the  payment  of 
the  income-dnty  ajttr  a  rcrlain  period.  It  appears,  however, 
from  the  clause  set  out  there  vvrbatim,  that  it  is  not  ex- 
presslj'  made  liable  to  such  duty,  but  is,  ou  the  contrary,  ex- 

[>ressly  cxcinpled  rhereKrofn  up  to  a  certain  lime,  or  till  the 
lapponing  of  a  certain  event.  1  should  have  addi'd  also, 
that  the  iiiccmie  act,4.*3  Gro.  II I.  c.  \t*i,  §  30, **  imposes  the 
duty  upon  all  profits  arisins^  from  annuiltes;  dividends,  and 
shared  of  annuities*  (layabie  lo  any  person  or  persons,  8:c. 
out  of  any  public  revenue  ;"  which  it  is  tl;er«  said 
"  shall  extend  lo  ail  pitbiic  annuities  n  ha  titer,  except  tliu 
stock  of  public  companies  otherwise  charged  by  that  act, 
and  cxceptas  therein  after  is  excepted." 


14  QueUumi  by  a  Corrt9pmiieni. 

^  These  are  merely  general  words,  and  cannot  ba?e  a  proqiee- 
live  view  to  other  and  new  fonds,  pardcularly  not  to  such 
as  are  in  their  very  creation  exempted  from  all  taxes.  The 
44  Geo.  II L  c.  47,  S  8,  does  not  expresslv  impose  the  duty, 
bnt  by  implication  may  be  considered  to  im'pose  it.  The  other 
clanse»  however,  expressly  exempts  it;  and  though  there 
was  a  similar  claose  in  all  former  loan  acts^  previous  to  the  48 
Gea.  in.  c.  1«^»  and  that  exemption  was  taken  away  by 
thatstatutCj  yet  the  exemption  in  the  44  Geo.  III.  c.  47, 
will  not  be  governed  by  the  same  rale,  because  that  is 
itself  the  latter  statute,  and  has  tlie  stronger  operation. 

Yours, 
11th  Dte.  1804*  Amicus. 


TI^E  have  received  the  following  Letter,  which  we  insert 
by  way  of  example,  and  as  a  sQrt  of  caution  against  any 
other  of  a  similar  nature. 

*<  I  shall  consider  myself  much  obliged  (if  not  incompatible  with 
the  plan  of  your  valuable  publication)  by  your  inserting  the  follow* 
ing  qu^ies  in  your  next  number;  that  some  of  the  subscribers* 
more  learned  than  myself  in  the  law,  may  (if  thought  worth  while) 
answer  them.  Those  are  subjecU  I  know  to  be  very  familiar  to  all 
but  a  mere  novice  like  myself.  Yours,  &c. 

Dec.  8,  1804.  iMf  ULSUS. 

^  In  the  case  of  a  settlement  by  husband  and  wiie,  of  freehold 
estates  of  the  hisbmndj  made  after  marriage^  not  in  pvrtuance  of 
MriickSf  U  it  necessartf  to  levjf  ajinef 

"  A  debtor  discharged  under  the  Insolvent  Act  aftenRards  ac- 
ciuirTns;  property,  cnn  his  creditor  issue  ^ffi.fa.  upon  the  old  judg* 
ment  (if  it  has  not  stood  a  year),  or  must  he  revive  the  bame  by 
•cLffa  f 

Wrihallonr  wishes  to  oblige  our  correspondents,  we  are 
con)}>elled  to  decline  the  insertion  of  any  answers  which  may 
be  offered  to  ihe^e  cjuenes.  The  reason  for  our  doing  so  the 
^|uerist  has  himself  anticipated.  To  admit  them  would  be 
incompatible  with  the  plan  of  our  work,  with  the  interest  of 
the  profession,  and  with  the  duties  which  we  owe  to  itasinem- 
bers  of  a  community.  We  mean  nouTJust  insinuation  tolNH)  l- 
sus  or  othL-r»,  in  supposing  that  thev  would  designedly  put  im 

4  ' 
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9S  questions  which  they  ought  to  send  to  others.  In  this 
case>  we  are  persuaded  tne  querist^  as  be  expresses  it,  has 
mistaken  the  objects  of  our  work ;  but  we  take  this  oppor* 
tunity  of  explauiing  ourselves,  and>  we  trust,  we  can  give 
offence  to  no  one. 

Notonly  by  giving  general  advice  to  s/<i^n/5,  by  pointingoat 
plans  of  study,  by  marking  the  excellencies  or  defects  of  parti- 
cular pablications,  but  also  by  explpring  hidden  treasures  of 
law  slumbering  on  the  shelves  of  public  libraries  or  in  private 
collections,  we  hope  to  be  of  some  service  to  the  profession* 
We  go  yet  farther :  there  are  many  tnooi  points  which  have 
been  deemed  vexata  qaesiionc*,  difficulties  which  have  em- 
barrassed the  learned,  and  which,  by  liberal  inquiry,  may, 
through  the  means  of  this  work,  be  fairly  discussed  and,  per- 
haps, happily  elucidated.  For  the  discussion  of  these  ques- 
tions, in  separate  essays  or  letters,  we  shall  always  preserve 
a  place.  But  where  the  questions  are  really  simple,  such  aa 
every  pleader  and  every  cpunsel  at  the  bar  is  in  the  habit  of 
answering  daily  for  a  quiddam  hoHorarium^  or  such  as  we 
can  have  any  reasou  to  suspect  are  cases  occurring  in  prac- 
tice, we  cannot  admit  them.  If  we  did,  we  should  consider 
ourselves  as  doing  injustice  to  the  profession.  For  this  rea- 
son also,  we  assure  our  correspondents  we  shall  qot  answer 
any  questions  ourselves. 

As  we  have  been  in  some  sort  compelled  to  insert  the  above 
letter,  in  explanation  and  in  justification  of  our  own  views, 
we  will  now  endeavour  to  make  such  use  of  it  as  may,  per- 
haps, render  it  not  wholly  unserviceable  to  such  of  our  rea- 
ders as  consider  themselves,  lijce  our  correspofident,  mere 
novices.  We  advise  him  and  them  to  answer  to  themselves 
the  following  questions. —  Oa  tlic  first  query:  1.  What  estate 
is  to  pass  by  the  conveyance;  and  from  whom  ?  C.  What 
mode  of  conveyance  is  necessary  to  pass  such  estate  out  of 
the  person  conveying  ?  :).  What  is  the  purpose  for  which  tlie 
wife  joins  in  the  settlement  ?  4..  By  what  means  can  she  efiec- 
tuate  that  purpose?  6.  What  would  be  the  consequence  of 
her  not  joining  i 

As  to  the  srcoml  query:  1.  What  are  the  words  of  the  in- 
solvent act  alluded  to  ? — Consult  the  act.  S.  What  are  tha 
purposes  and  the  reasons  for  which  a  judgment  must  be  re- 
vived ?  :^.  What  is  the  time  after  which  it  must  be  revived  f 
—On  these  heads  consult  TidtTs,  Sellon's,  and  Impels  Prac- 
tice. In  less  than  half  an  hour  the  questions  will  lie  solved, 
and  Ikpulsus  will  have  acquired  more  information  than  he 
would  have  gotten  by  our  answering  aye  or  uo. 
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Revlections  on  the  Study  of  the  Law,  In  tuo  Part*,  Addressed 
Jirst,  to  the  NiibUliy  and  C  entry  ^  as  t/ie  hereditary  and  elective  Se^ 
nators  of  the  Nation  ;  and  secondly,  to  those  Gentlemen  whopro^ 
pose  to  study  the  Law,  vith  a  Vitw  to  professional  Practice.  By 
Richard  Wballey  Bridgman,  Esq,  Avthor  of  the  Thesaurus  Juri* 
dicus.  Analytical  bigest,  &c.  Brooke  and  Clarke,  BellYard^ 
TempU'Bar,  1804.     Small  octano. 

A  FTER  a  short  preface,  in  which,  however,  the  author  ven- 
lures  to  inform  his  readers  that  *'  everv  man  of  letters  U 
interested  in  the  principles  hereinafter  laicf  down,  inasmuch 
as  the  same  rules  are  applicable  to  the  study  of  every  sci- 
ence, with  a  variation  only  in  the  choice  of  books  properly 
adapted  to  each  individual  pursuit :"  and  in  which  he  also 
notices'  his  labours  in  the  forming  his  Analytical  Digest) 
he  proceeds  to  the  first  part  of  his  Reflections,  and,  treading' 
very  closely  in  the  steps  of  the  late  excellent  Commentator  on 
the  Laws  of  England  in  his  introductory  lecture,  recom-^ 
mends  the  study  of  the  law,  more  or  less,  to  every  man  of 
liberal  pursuits,  and  particularly  to  those  ivhose  rank  entitles 
them,  by  hereditary  right,  or  as  the  representatives  of  otberSi 
to  an  immediate  share  in  the  making  of  laws.  Of  the  pro^ 
priely  of  this  rcoommeudation  no  one  can  doubt;  though^ 
if  it  is  meant  to  imply  more  than  a  moderate  (and  it  is  difficult 
to  say  what  is  a  competent)  skill  in  Uie  existin^.laws  of  our 
country,  and  a  general  acquaintauce  with  universal  juris- 
prudence and  morad  science,  perhaps  it  should  seem  to  re-* 
quire  more  than  can  be  expected  from  any  who  are  not  prac- 
tical professors  of  the  law,  and  do  not  make  it  almost  the  ex- 
clusive study  of  their  lives.  But  while  the  British  parliament 
remains,  what  it  hasl>cen  and  still  is,  a  free  assembly,  open  for 
tlie  display  of  real  talents  and  of  nsofnl  and  of  brilliant  elo- 
quence; while  the  members  are  not  wholly  sunk  in  the  most 
barefatx'd  corruption,  or  degraded  into  the  mere  tools  of  ar- 
bitrary power,  forming  not  actually  a  deliberative  body,  but 
a  mock  senate,  tricked  out  in  the  <;arb  of  counsellors,  with  the 
mock  insignia  of  rank  aud  authority,  and,  in  etlect,  creep- 
ing at  the  footstool  of  u  tj'rant's  throne,  as  the  mere  registrars 
of  imperial,  of  consular,  or  of  ministerial  decrees;  cmalation 
alone  will  secure  to  this  country  the  continuance  of  those 
talents  which  have  hitherto  tnacle  its  parliaments  illustrious 
among  tl-.e  legislatures  of  all  the  nations  ofmodern  cimes,and 
enabled  thcuf  to  rival  even  the  dignity  of  the  Roman  senate 
in  lis  happiest  and  most  prosperous  days.  We  have  heard 
i^i' Lack- learning  and  o\  Uarc-Lomsi' jpar/iaMcnU^bui  they  were 
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not  the  parliaments  of  the  pr^ni  reign ;  thejr  stand  as 
monuments  of  the  dajs  of  turbulence  or  oppression ;  they 
led  the  way  to  wise  reformations  by  their  absurdities^  and 
they  will  only  be  seen  again  in  times  when  parliaments 
will  be  of  little  avail,  or  wit!  exist  only  in  name,  and  when 
all  dignity  shall  be  wajiting  amon^  the  nobles,  and  all  spirit 
of  true  freedom  amongst  the  people.  The  study  of  law,  as 
a  practical  profession,  is,  in  some  measure,  different  from 
the  study  of  legislative  wisdom,  and,  as  we  would  neither 
have  lawyers  excluded  from  the  rank  of  legislators,  so  neither 
•boold  we  wisii  to  see  all  legislators  trained  to  the  dry  tedi* 
ons  subtlety  of  special  pleadme:.  The  powerful  orator  must  be 
skilled  in  morals,  the  sage  politician  will  necessarily  be  well 
▼ersed  in  history,  and,  together  with  other  liberal  studies, 
will  unite  a  knowledge  of  constitutional  law,  for  without  it 
be  cannot  hope  to  lead  a  free  senate,  or  win  the  unbiassed 
applause  of  a  liberal  and  ingenious  people. 

Impressed  with  perhaps  no  very  high  opinion  of  the 
importance  of  exhortations  to  study,  which  avail  but  little 
without  other  inducements,  the  author  presses  ma(iy  of  ,\\\e 
topics  urged  by  BlackUonc  in  his  first  lecture,  a0d  proceeds 
to  speak  of  the  means  by  which  the  study  of  the  l<i^v  is  to  be 
promoted  to  the  utmost  advantage.  His  proposals  are  as 
followi : 

*'  If,  in  the  infant  state  of  commerce,  manufacture^  and 
agriculture  in  this  kingdom,  five  hundred  years  ago,  wbea 
the  study  of  the  law  was  simple  and  of  little  labour,  the  read* 
ing  of  public  lectures  and  the  performance  of  exercises  were 
found  so  truly  beneficial  to  the  state,  and  to  the  professors 
of  the  law  in  particular,  how  much  more  desirable,  nay^ 
how  much  more  necessary  must  the  revival  of  such  a  mode  of 
instruction  be,  at  the  present  day,  when  the  code  of  statata 
laws  has  swollen  to  a  mass  so  burthensome  as  to  become  in- 
supportable  even  by  an  AtUi  or  a  Uereulet,  and  to  call  for 
the  aid  of  a  second  Jmtiman  to  digest^  simplify,  and  reduce 
them. 

To  restore  the  study  of  the  law,  then,  to  its  pristine 
grandeur  and  elegance,  to  dispel  the  eloom  which  at  present 
hangs  over  its  votaries,  and  in  order  Uiat  gentlemen  of  rank, 
fortune^  and  superior  education  may  finnan  asylum  wber^ 
they  can  associate  together,  and  acquire  a  tuodnmental 
knowledge  of  the  laws  and  constitution,  without  falling  into 
the  trammels  of  error ;  where  they  can  have  the  aid  of  pro- 
per preceptors,  and  qualify  themselves  both  for  the  senate 
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and  the  bar ;  the  Dobility,  gentry^  and  tbe  professors  of  the 
laws  of  England^  are  hereby  invited  to  promote  and  assist 
in  the  formation  and  establishment  of  a  Ltgulogkal  lustita" 
tioTif  to  be  founded  in  London,  as  near  to  the  seats  ofjustice 
as  possible^  to  be  furnished  with  a  cx>mplete  and  noble  K- 
brary,  to  consist  of  handsome  and  proper  rooms  for  the  ac- 
commodation of  the  students,  with  a'  public  hall  capable  of 
being  used  as  a  lecture-room  or  a  refectory^  to  be  regulated 
by  domestic  rules  laid  down  by  common  consent,  yet  freed 
from  all  academical  restrictions,  where  lectures  may  be  read 
and  exercises  maybe  performed,  where  students  may  have  the 
assistance  of  their  private  tutors  without  interruptioo>  and 
where  they  may  at  all  times  associate  with  those  of  their  own 
rank  and  condition.  Such  an  institution  would  not  only 
begouie  a  national  honour,  but  would  prove  an  everlasting 
nursery  to  supply  the  great  ofRces  of  state,  and  tbe  veoerabie 
benches  of  Westminster  Hall  with  gentlemen  well  qualified 
to  fill  such  important  stations,  after  having  passed  through 
the  wilderness  of  stpdy  with  effect,  and  perhaps  distin- 
guished themselves  as  able  and  eloquent  orators  at  the  bar. 
^'  The  interior  of  the  proposed  establishment,  such  as 
the  building  and  domestic  regulations,  must  necessarily 
await  the  judgment  and  consideration  of  thope  who  may 
chuse  to  embark  in  so  patriotic  and  national  a  concern;  in 
the  mean  time,  an  attentive  perusal  of  the  preceding  reflec- 
tions is  roost  seriously  recommended  to  the  pobijity  and 
{(entry  of  this  realm,  and  to  the  professors  and  students  of  the 
aw  in  panicular/' 

After  this  part  of  his  work  follow  wliat  ar^  called.  Further 
Thoughts  on  the  Studi/  of  the  Lazr.  These  are  addressed  to 
\\\e  students  who  are  intended  to  become  professors  or  prac- 
tisers  at  the  bar.     Of  these  the  author  says, 

"  In  a <1  dressing  thi^  students  of  the  law,  we  shall  consider  ourselves 
as  discoMrsing  with  five  distinct  classeb  df  our  leaders,  to  whom  we 
propose  severally  to  present  ourselves:  finf^  to  those  who  dtsire  to 
ground  themselves  in  the  pure,  elementar)-,  and  tundamental  pricci- 
pies  of  the  law,  with  a  view  to  render  moot  points  familiar  to  their 
understanding,  and  as  Lord  Coke  very  correctly  observes,  •  to  blend 
the  reason  of  the  law  with  their  own  natural  reason,  so  thtit  they 
'  bball  comprehend  it  as  their  own/  Sccondty^  to  those  who  pro- 
pose to  direct  (liiir  particular  attention  to  practice  in  the  courts  of 
Common  Law,  and  at  A*'*.**  Priu»,  Third^^^  to  those  whose  view^ 
are  directed  to  the  practice  of  the  courts  of  Efjui/jf,  Fourthly ^  to 
the  candidates  fur  a  profound  kno^^  ledge  of  the  Crown  Lqw.     And 
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^ftktfy  to  those  who  wish  to  qualify  themseWes  for  the  practice  of  the 
Quarter  SeuioiUf  or  to  become  intimately  acquainted  with  Justiciary 
proceedings,  and  with  the  laws  relating  to  the  Settlement  of  the  Poor^ 
mod  olher  parochial  matters* 

*'  Distinct  and  separate  as  these  objects  may  appear,  the  student 
will  find  it  eMential  to  court  and  keep  w^tome  acquaintance  with  them' 
all.  And  we  most  sincerely  bope>  that  to  whatever  branch  of  the  law 
the  student  means  to  direct  his  mo^t  particular  attention^  with  an 
intent  to  practise,  he  will  al  alt  events  see  the  indispensible  necc^ 
sity  of  considering  himself  a  devoted  member  of  the  first  class  we 
have  described,  for  without  a  well-grounded  theory,  he  will  find 
that  he  cuts  but  a  very  sorry  figure  in  practice/' 

Tlie  author  then  proceeds  to  give  particular  directions 
toncerning  the  making  of  a  common  place  boot.     For  this 
he  prefers  the  method  which  Locke  describes  to3f.  Toignard^ 
as  a  new  and  easy  method,  by  which  an  index  of  two  pages  is 
sufficient.  Of  this  we  shall  have  occasion  to  speak  hereafter, 
when  we  come  to  notice  Mr.  Bridgman*s  Analytical  Digest ; 
at  present,-  we  shall  only  observe^  that  for  general  purposed 
this  method  is  excellent^  and  may  also  be  very  useful  for  the 
arrangement  of  any  detached  thoughts^  or  original  observa- 
tions, which  the  student  may  have  occasion  tomake;batj» 
perhaps^  there  is  a  book  in  great  request  amongst  the  best 
lawyers,  which  almost  supersedes  the  necessity  of  making  a 
very  copious  common  place  book  of  the  whole  law ;  we  mean 
the  Digest  of  Lord  Chief  Raron  Corny ns;  a  work  which  at 
«nce  astonishes  us  by  the  vast  extent  o(  its  learning,  and  the 
compressed  manner  of  stating  the  positions  extracted  from 
the  most  voluminous  writers,  as  well  as  the  lucid  and  excellent 
mode  of  arrangement  of  the  different  branches  of  the  sub- 
ject under  each  head,  and  its  almost  never-failing  accuracy. 
Of  this  work  we  will  venture  to  say,  that  he  who  undertakes 
to  compile  or  to  compose  any  detached  treatise  on  the  law, 
must  revolve  his  subject  long  and  deeply  in  his  mind,  be- 
fore he  shall  be  able  to  devise  a  better  arrangement  of  his 
materials.     We  are  surprised  therefore  that  Mr.  Bridgman 
does  not  notice  a  work  of  such  celebrity  and  such  utility. 
For  our  own  parts,  pn less  Mr.  Bridgman,  or  some  equally; 
ingenious  compiler,  shall  have  formed  a  more  copious  and 
much  better  analytical   digest  of  the  whole  law,  we  shall 
continue  to  recommend  the  practice  of  adding  to  an  inter- 
leaved copy  of  Com^m,  a  brief  reference  to  all  such  cases  as 
have  occurred  since  the  last  editio^i.*    Though,  at  the  same 
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time,  wc  by  no  Means  consider  the  labours  of  Mr,  Bridgmen 
in  his  Thesaurus  and  his  D^tst  as  useless  to  the  profession ; 
bat)  on  the  contrary,  we  feel  them  to  be  highly  beneficial. 
Our  reasons  for  adfvising  this  plaa  are  obvious.  To  the 
practical  hiwjer  there  is  scarcely  any  habit  of  greater  utility 
than  that  of  easily  turning  to  the  pam  of  a  mgest,  for  the 
case  or  the  point  which  is  to  be  relied  upon  as  the  main 
hinge  of  the  argument  or  opinion.  To  labour  upon  a  well 
Ino^n  ground  is  more  easy  than  to  explore  an  undiscovered 
tract,  and  we  may  well  hesitate  before  we  hope  to  improve 
what  long  experience  has  sanctioned  with  the  stamp  of  au- 
thority. L^cke'n  method  is,  in  fact,  not  analytical,  and  can- 
not  be  so,  .  because  it  is  merely  a  plan  for  a  common  place 
book  to  note  thoughts,  or  extracts,  or  observations,  as  they 
occur.  Whatever  of  analytical  method  is  added  to  it  cim 
only  be  done  when  the  materials  are  collected,  by  means  of 
a  new  arrangement  of  the  several  branches  under  each  head« 
or  by  a  most  laboured  and  unwieldy  arrangement  of  those 
branches  previously,  and  b^  drawing  out  at  first  an  extensive 
plan  which  may  never  be  filled  up  in  the  life  of  the  student* 
To  say  no  more  of  Lockers  metnod  at  present,  it  is  in  fact 
only  an  abridged  plan  of  an  alphabetical  index,  and  we  mast 
not  be  misled  by  our  veneration  for  his  great  name,  to  deem 
it  of  higher  value  than  it  really  is ;  much  less  to  suppose 
that  it  affords  any  magic  clue  to  the  science?,  any  occult  art 
of  lifting  us  over  the  laborious  heights  and  toilsome  patlis  of 
learning.  He  recommends  it  only  as  a  brief  and  convenient 
method  of  preparing  an  index  to  a  blank  commonplace  book. 
Use  it  in  this  way,  and  we  recommend  it  also;  but,  for  faci- 
litating reference  to  many  points^  an  analytical  method  is 
preferable.  This,  Mr.  Bridgman  must  himself  confess,  by 
the  analytical  mode  in  which  he  has  arranged  his  own  excel- 
lent digest.  We  would,  therefore,  recommend  to  the  student 
two  common  placcf  books.  One  as  a  sort  of  diary  or  journal 
skfiet  Locke's  method,  the  other  on  the  plan  of  Comy/is,  or 
some  known  Digest  of  good  repute,  in  which  his  more  deli- 
berate and  correct  notes  of  concise  points  for  reference  may 
be  ultimately  noted  down. 

Much  as  Mr.  Bridgman  thinks  of  his  own  plan  of  digest* 
ing  die  whole  of  the  Taw  of  England,  for  tlie  improvement 
of  students,  he  does  not  omit  to  give  them  recommendations 
concerning  the  choice  of  books ;  and  in  the  five  classes  into 
which  he  has  divided  his  supposed  pupils,  he  mentions  the 
names  of  several  authors  whose  distinct  treatises  it  will  be 
necessary  or  convenient  to  study.  Of  these  in  general  we 
also  approve.    Indeed,  we  cannot  diBer,  since  hi^  li»t  inclodet 
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almost  all  the  latest  and  best  pnUicatioas  on  the  laws  of 
EngUnd. 

Mr.  Bridgman  streDOOusIy  recommends  the  propriety  of 
taking  notes  in  conrt,  but  condemns  the  use  of  short  hand; 
from  which  we  plainly  perceive  that  he  himself  does  not  prac- 
tice it  with  facility,  or  he  would  not  make  the  objections  to 
it  which  he  urfl;es.  Its  utility  mast  be  apparent,  when  it  is 
considered  with  what  ease  a  skilful  short-hand  writer  takes 
down  the  words  of  the  most  rapid  speaker.  Not  that  this  is 
necessary  ibr  a  student  who  takes  notes ;  but,  as  it  enables 
him  to  abridge  the  labour  of  writing,  it  allows  him  more 
time  to  reflect  on  the  matter  which  he  is  to  note  down,  and, 
where  verbal  accuracy  is  required,  renders  his  note  perfect^ 
while  that  of  a  common  writer  leaves  too  much  afterwards 
to  be  supplied  by  the  memory.  The  great  impediment  to 
the  general  use  of  short-hand,  which  we  almost  widi  could 
wholly  supersede  the  use  of  long-hand,  as  it  would  save  so 
much  time  and  labour,  is,  that  it  is  not  sufficiently  made  the 
study  of  early  youth,  and  though  it  depends  upon  very  easy 
principles,  bemg  no  more  than  a  simple  alphabet,  with  not 
quite  so  many  arbitrary  characters  as  the  Gre^A  contract 
tions,  and  read  nearly  like.the  Hebrew  almost  without  points  or 
vowels,  yet  has  never  been  able  to  establish  for  iUieh  an  uni- 
versal standard,  which  every  one  may  read. 

After  summing  up  the  mental  qualifications  and  acquired 
habits  for  a  lawyer,  Mr.  Bridgman  thus  concludes  -' 

**  Let  not  tbe  student  of  an  elevated  genius,  extensive  knowledge, 
and  unweared  application  be  in  any  wise  discouraged,  but  rather  let 
him  believe,  that,  though  tbe  young  lawyer's  success  may  at  firit 
fall  short  of  what  he  might  promise  himself  in  the  heat  of  his  ima- 
fioation,  yet  an  opponunity  will  soon  present  itself,  when  he  may 
shew  the  extent  of  his  knowledge,  and  the  closeness  of  his  applica* 
tion ;  for  though  we  may  not  rise  into  eminence  quits  so  soon  as 
otir  fond  hopes  may  invite  us  to  expect,  and  though  many  persons 
of  considerable  merit  may  sink  into  despondency,  because  they  are 
pot  countenanced  in  an  early  period,  yet  a  steady  perseverance  may 
be  found  capable  to  subdue  every  obstacle. 

**  By  an  adherence  to  the  principles  we  have  laid  down,  we  trust 
wa  may  venture  to  asiert,  that  sooner  or  later  the  endeavours  of 
tbe  diligent  and  sanguine  student  will  be  successful.  The  present 
leading  counsel  at  the  bar  must  yield  to  the  course  of  nature  and  the 
infirmities  of  age;  they  roust  some  day  make  room  for  their  succes- 
sors; and  while  we  can  consider  the  profession  of  the  law  as  an  ho- 
norary and  lucrative  employment,  we  must  not  deviate  in  any  de- 
gree from  the  dignity  of  our  nature,  the  manners  of  a  gentleman,  the 
rules  of  honour,  or  the  duties  of  religion. 
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**  We  now  beg  pcrroiiision,  ino»t  respectfully,  to  take  our  leare» 
most  fervently  and  &iticerely  praying  that  we  may  have  done  tht 
profession,  and  more  especially  the h.sing  generation,  some  service: 
vet  we  do  not  call  on  the  reader  to  return  us  his  thanks,  and  with 
honest  Hvmphrtjf  CUnker,  to  say,  ^  for  what  we  have  received,  the 
*  Lord  make  us  thankful,'  but  we  rather  request  him  iadulgentlj 
to  accept  NoM  donum^  ted  donantis  animum," 

We  shall  remark  only  that  the  last  paragraph  is  at  least 
as  Qiodest  as  it  is  quaint  and  ludicrous,  and  thatj,  on  the 
i*hoIe,Mr.  BridgmavCs  liejlvctions  will  probably  be  consulted, 
as  well  as  the  work  of  Mr.  i>impwn  on  the  siime  suhject^ 
with  advanta^^e  by  most  students,  and  may  be  read  without 
daiiger  of  misleading  them. 


^  TatiiTiSE  v^Nia  tke  Law  of  Lr.OACiss,  ^  R.  S.  Doxwisoir 
RoP£a,  of  Cray' 9  Inn^  E$q,  Barrister  at  J  mis,  Tke  seeoud 
Edition^  with  rerjt  considerable  additions.  In  two  tofs.  Sra. 
Jiutterworth,  Flisi'Strect ;  and  J.  Cooke,  OrmoudHuay^  Dublin. 
1S04. 

HTHE  author,  in  an  advertisement,  thus  states  his  plan  in 
preparing  this  edition  for  the  press. 

"  In  the  second  edition  of  the  Treatise  upon  the  Lnw  of 
Legacies,  the  Author  has  considerably  enlarged  the  plan  of 
his  original  work,  with  a  view  to  render  it  more  extensiveir 
useful.  Instead  of  merelyistuting  tlie  principles  of  the  law,  with 
areference  tathe  authorities,  he  hasaddea  to  those  principles 
»  shorty  and  he  hopes  un  accurate  statement  of  most  of  the 
cases,  in  illustration  of  each  particular  8til>ject.    He  has  Dot 
copiad  the  cases  verbatim,  as  they  appear  in  the  books  of  re- 
ports, but  such  parts  Only  as  were  applicable  to  the  subject 
under  immediate  consideration,  giving,  in  general,  the  judg- 
ments ofthecourt  at  length,  from  a  persuasion  that  the  solemn 
decisions  of  judges  ought  to  be  set  forth  in  their  own  lan- 
guage. The  author  has  deviated  from  this  plan  in  the  chap- 
ter''Of  the  Limitation  of  Chattels,"-  in  which  he  has  beert 
satisfied,  except  in  one  or  two  inslHnces,  with  staling  the  prin- 
ciples and  distinctions  only,  with  a  reference  to  the  autho- 
rities in  support  of  them.  Me  wtis  induced  to  do  tliis,  in  consi- 
delation  of  the  elaborute  treatise  of  Mr.  iVar/if ,  upon  Exccu* 
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%orj  Devises,  edited  by  the  late  Mr.  Powell,  where  will  he 
founds  in  detail)  most  of  the  c&ses;  the  repetition  of  which  in 
this  work  the  author  is  convinced  would  be  only  incrensing 
the  size  and  expenceofit,  without  being  attended  with  any 
suitable  advantage  to  the  reader.  The  author  is  fully  aware 
of  the  importance  and  difficulty  of  his  undertaking,  but  if  his 
humble  endeavours  to  reduce  to  a  system,  and  bring  into  on^ 
view  a  subject  of  such  frequent  recurrence  as  that  uf  the  f^w 
of  Legacies,  should  be  the  means  of  lightening  the  toils,  and 
facilitating  the  researches  of  that  part  of  the  profession  which 
is  more'  immediately  occupied  in  questions  in  this  branch  of 
jurisprudence,  whilst  he  solicits  indulgence^  he  will  consider 
his  labours  as  amply  recompensed.'^ 

This  new  edition  is  indeed  so  much  enlarged,  thai  it  may 
be  considered  as  a  new  work,  of  which  the  first  edition  was 
only  a  sketch  by  way  of  prospectus,  announcing  the  plan  and 
outline  of  it  to  be  afterwards  filled  up  at  the  author*^  leisure. 
We  recollect,  indeed  that,  when  it  first  api>ear6d,  it  was  so 
considered  by  a  respectable,  monthly  critic,  who  treated  it 
rather  as  materiafs  collected  towards  a  treati^e  upon  legacies, 
than  a  complete  treatise.  The  author  has,  therefore,  wisely 
adopted  the  hint  thus  thrbwn  out  to  him,  and,  sqch  is  the 
persevering  industry  with  which  he  has  pursued  it,  that  he 
nas  now  produced  an  ample  treatise  upon  a  most  useful  and 
interesting  subject:  a.  treatise  so  ample  that  we  may  safely 
venture  to  say,  he  who  reads  it  will  have  little  occasion  to 
recur  to  many  other  books  in  the  English  law  relative  to  lega- 
cies. This,  however,  does  not  exclude  the  necessity  of 
some  occasional  reference  to  the  writers  on  the  civil  law, 
whose  reputatiou,  in  matters  of  a  testamentary  nature,  stand* 
high,  anu  will  ever  continue  to  be  so  in  this  and  every  other 
country  where  testamentary  dispositions  are  regarded.  We 
say  thus  much  of  the  work  before  us,  because  it  will  appear, 
from  the  following  account  of  the  arrangement  of  it,  and 
likewise  from  rather  a  copious  extract,  that  the  plan  which 
the  author  has  adopted  aims  mainly  at  two  things:  first,  to 
lay  down  the  principles  upon  which,  as  he  thinks,  the  cases 
in  our  English  law  upon  legacies  have  been  determined,  and, 
secondly,  to  state  every  one  of  those  cases  so  fully  as,  not 
only  to  elucidate  and  explain  the  principles  stated,  if|  the 
most  satisfactory  manner,  but  also  to  prevent  the  necessity 
of  recurrence  to  other  works,  and  to  assist  the  practical 
barrister  with  a  convenient  vade  nucum  to  the  courts  which 
may  supersede  the  necessity  of  loading  his  notes  with  a  va« 
riety  of  long  extracts  from  a  vast  number  of  diffident  books, 
sinoe  in  thoc  two  volumes  lie  may  find  all  thccases  with  all  the 
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jadgnwnts  vtrbatim.  With  this  view,  and  for  this  pQrpoie 
we  approve  of  the  plan  of  the  work.  It  combinei,  as  we  bave 
aaid^  two  objects.  It  endeavours  to  deliver  principles  cdncisely, 
and  it  sets  forth  all  the  cases  amply ;  the  statements  of  which 
are  indeed  abridged,  but  the  judffments  fully  deuiled.  We 
bave^before^  expressed  our  wish,  that  writers  on  the  law  would 
condense  elementary  treatises  into  a  moderate  compass,  and 
endeavour  to  teach  law  upon  principles,  rather  than  by  a 
crude  collection  of  cases ;  but  the  present  work,  though  not 
wholly  of  the  former  class,  does  not  fall  within  that  descrip- 
tion to  which  we  should  object.  Its  arran^ment  is  clear, 
and  upon  the  plan  which  has  been  adopted^  it  cotild  not  well 
have  been  more  compressed.  lu  printing,  it  is  an  example 
ef  one  of  the  closest  and  fullest  pi^es  we  nave  yet  seen :  in- 
tofunch  thai  it  looks  rather  heavy,  and  might  easily  have 
been  extend^^  to  double  its  size  and  price,  by  the  modem 
ati$  of  the  typographer. 

Mr.  RoPKa's  plan  and  arrangement  will  appear  from 
the  following  enumerations  of  the  titles  to  his  chapters 
and  sections. 

▼OL.    f. 

Chap.  I. — Of  donations  morti$  causi.  If.  Of  specific  le^ 
ctes  and  the  ademption  of  them .  Sect.  1 .  Of  specific  legacies. 
Sect.  9.  Of  the  ademption  of  them.— III.  Of  pecuniary  lega- 
cies and  their  ademption. — IV. Description  of  legatees. — V.Of 
▼ested  legacies.  Sect.  1.  Payable  out  of  personaTestate.  Sect, 
t.  Payable  out  of  real  estate.  Sect.  S.  Of  the  executor's 
assent. — V(.  Of  charging  legacies  upon  the  real  estate.^ — VII. 
Of  legacies  upon  condition  ;  performance,  fcc.  Sect.  1.  Of 
legacies  upon  condition.  Sect.  2.  Of  the  performance  of  con- 
ditions. Sect.  3.  Of  giving  notice  of  conditions. — ^Vlll.  Of 
the  payment  and  appropriation  of  legacies.  Sect.  I .  Of  the 
payment  of  legacies.  Sect.  2.  Ol  presumptive  payment. 
Sect.  •^.  Of  the  appropriation  of  legacies.— IX.  Of  the  abate* 
meot  and  refunding  of  legacies.— X.  Of  lapsed  legacies. — 
XL  Of  marshalling  assets— X 11.  Of  the  repetition  of  l^a^ 
cies. 

TOl.    II. 

Chap.  XIII.  Of  the  satisfaction  of  debts  and  portions  by 
Kgaeies.  Sect.  J.  Of  the  satisfaction  and  release  of  debts  by 
legacies.  Sect.  2.  Of  the  satisfaction  of  portions  by  lega- 
cies.—XIV.  Of  legacies  to  charitable  uses.— XV.  Of  inter- 
est upon  legacies.— XVI.  Of  the  construction  of  bequests. 
Sect.  1.  Ot  the  construction  of  some  words  familiar  in  tes- 
taments.      Sect,   2.     Of  joint-tenancy    and    tenancy    in 
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common  in  personal  bequests.  Seet.  S.  Of  the  surviving  of 
accrued  shares.  Sect,  4,  ''  Or"  construed  "  And"—'*  And" 
construed  ''Or."  Sect.  5.  Legacies  to  the  separate  use  of 
married  women.  Sect.  6.  What  necessary  to  raise  trusts  by 
implication.  Sect.  7.  Of  mistake  or  uncertainty  in  the  thing 
bequeathed.  Sect.  8.  Of  the  construction  of  bequests  gene- 
rally.—XVII.  Of  the  limitation  of  chattels.— XV 111,  Of 
election.-— XIX.  Of  residuary  estates. — XX.  Of  the  juris- 
diction of  courts  in  legatory  matters. 

In  order  to  explain  more  clearly  the  manner  in  which  this 
plan  was  executed^  we  shall  take  the_  liberty  of  extracting 
chapter  1.  of  donations  morhs  causd. 

''  Proper  Legacies  may  be  classed  under  two  beads^  viz. 
general  ox  pecuniary y  and  specific.  The Jirst  may  be  defined^ 
the  testamentary  gift  of  goods  and  chattels  or  money.  7%e 
latter,  the  bequest  of  a  particular  thing  specified  and  distin- 
guished from  all  other  things  of  the  same  kind^as  of  a  houscj, 
a  piece  of  plate^  or  a  term  for  years. 

"There  is  an  improper  kind  of  legacy^  termed  a  donation 
mortis  causA^  which  I  shall  make  the  subject  of  the  present 
chapter. 

"  Swinhum  in  his  book  on  the  Civil  Law^  divides  it  into 
three  kinds : 

"  First,  where  a  person^  not  terrified  by  the  apprehension  of 
any  present  peril,  but  moved  by  the  general  consideration  of 
mans  mortality,  makes  a  gift. 

"  Secondly,  where  a  person,  moved  by  imminent  danger, 
gives  in  such  ifianner,.  that  the  subject  is  immediately  made 
his  to  whom  it  is  given. 

"  And  thirdly,  where  aperson,  being  in  peril  of  death,  gives 
something,  but  not  so  that  it  should  he  presently  his  who  re- 
ceived i^  but  in  case  only  the  giver  die. 

"  It  is  obvious  from  considering  the  above  divisions  of  the 
subject,  that  the  third  alone  is  the  proper  donation  mortis  caiisa 
generally  understood  by  the  term ;  theother  two  being  nothing 
more  than  pure  irrevocable  gifts  inter  vivos.  This  is  also 
apparent  from  the  definition  of  it  givea  by  Justinian,  atl^r 
the  contest  which  prevailed  on  the  subject  subsided.  '  Mortis 
'  causadonatio  est,  qu»  propter  mortis  fit  suspicionem;  cum 
'  quis  ita  donat,  ut  r<  quid  humanitus  ei  contigisset>  habere^ 
'is  qui  acceptt,  sin  autem-  superyixisset,  is,  qui  donavit^ 
'reciperet;  vel  si  eum  donationis  paenituisset,  aut  prior  de- 
^cesseritis,  cui  donatum  sit..  Hee  mortis  cansi  donationes- 
'ad  exemplumlegatorum  redacta;  sunt  per  omnia:  nam  cum 
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*  prudentibas  ambiguum  fuerat^  utrum  donatioDis  an  ]ei|^att 

*  instar  eaai  obtinere  oporteret,  et  ulriusque  causs  qua^^am 
'  habcbat  insignia  ct  alii  ad  aliud  genus  earn  retrahebant^  a 
'  nobis  conslitutum  est,  ut  per  omnia  fere  legatus  connn- 
'meretur  el  sic  procedat.  quemadinodum  nostra  constitutio 
'earn  fonnavit,  ot  in  summa  mortis  cau^>a  donatio  est,  cum 
'  magis  se  quis  velit  habere  quani  eum  cui  donate  magisque 

*  enm  cui  donat,  quam  hairedem  suum/* 

**  Til  is  kind  of  anipbibious  gitl  so  far  participates  of  tbe 
nature  or  Quality  of  a  le<:^acv%  that  it  is  ambulatory  and  tm- 
perfect  during  the  donor's  life,  it  is  therefore  revocable,  it  it 
subject  to  debts  upon  a  deHciency  of  assets,*)-  and  it  is  liable 
to  the  duties  imposed  upon  legacies  by  the  last  act  of  Par- 
liament.;^ But  in  the  following  particulars,  a  donation 
morth  cau$6 ,' dlHicrs  from  a  legacy,  viz.  It  is.uol  within  the 
jurisdiction  of  the  Ecclesiastical  Court,  it  is  not  to  be  possess- 
ed by  the  executor;  it  does  not  regularly  fall  within  an  ad- 
ininistratlon,  nor  requires  any  act  by  or  from  the  executor^  to 
constitute  a  title  in  the  donee. 

'^  In  order  to  give  effect  to  these  donations,  there  must  be 
an  actual  dtliven/  of  the  thing  intended  to  be  givcHi,  or  at 
least  the  best  delivery  of  which  it  is  capable  ;  for  where  th« 
thin^  delivered  in  lieu  of  the  principal  or  thing  intended  to 
be  given,  incases  where  the  principal  itself  cannot  be  given, 
is  mere  evidence  of  the  principal's  existence,  and  no  proper- 
ty is  transferred  to  the  donee  by  such  delivery,  or  at  the 
utmost  a  right  of  action  only  such  delivery  with  a  view  to 
the  donation  mortis  causa  cannot  be  supported. 

''  Upon  this  principle  Lord  Hardwicke  decided  in  the  case 
of  Ward  v.  Turner ^^  that  deliver y  of  receipts  for  South  Sea 
»4nnuitiesy  was  not  such  a  delivery  of  the  annuities  them- 
selves as  ihey.  were.capablc  of,  and  therefore  that  the  gift  of 
them  as  an  intended  donation  morf/s  causa  could  not  be  esta- 
blished. But  he  inclined  to  think,  that  if  a  transfer  of  the 
annuities  had  been  made  to  the  donee,  the  gift  would  have 
"been  complete  to  operate  as  a  donation  mortis  causa.  The 
case  was  in  substance  to  the  following  effect. — fV.  as  executor 
of  Al.  claimed  specific  parts  of  the  personal  estate  of  F.  and 
also  South  Sea  Annuities,  as  donations  mortis  causa  made  to 


*  Ja^t,  Inst,  tit.  7.     De  donatioftUmit. 

+  Smith  V.  C^'ff(7i,  m«='iuioncd  by  the  reporter  at  the  end  o(  Drury 
V.  Sm'//t,  I  t"  ir,,,^,  4<;G. 
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M  in  his  life-titne  by  F,  The  manner  in  vrhich  those  gifts 
were  proved  to  have  been  made^  was  as  follows—'  I  give  yon, 
Af.  toose  papers  which  are  receipts  for  South  Sea  Annuities^ 
and  will  serve  you  after  I  am  dead.  I  give  you^  ilf.  all  the 
goods  and  plate  in  this  house/  and  a  witness  swore  that  F. 
declared  to  him  and  another  person  who  alone  were  present^ 
that  he^  F,  save  to  M,  all  his  /household  good$,  monet/^  arrears 
of  rent,  and  everif  thing  which  should  at  found  in  his  house, 
except  his  sword,  gun,  and  books.  Lord  Hardwirkc-  deter- 
mined that  the  gift  of  the  general  personal  estate  of  F.  could 
not  be  supported,  there  being  no  pretence  of  any  sort  of  de- 
livery— And  with  respect  to  the  South  Sea  Annuities^  his 
liordship,  after  taking  a  minute  and  accurate  view  of  the 
Koman  and  Civil  Law  on  this  subject  atid  of  all  the  cases 
then  decided  in  the  court  of  Chancery,  adjudged  that  accord- 
ing to  each  law,  delivery  of  the  thing  given  is  necessary  to 
an  effectnal  donation  mor^/scaustf^  and  therefore  that  the  deli- 
very of  the  receipts  for  South  Sea  Annuities^  was  not  such  a 
delivery  of  the  thing  given,  as  to  ctTectaate  the  gift>  and 
compared  it  to  the  case  of  a  mortgage,  v.hcre  a  separate 
receipt  is  triven  for  the  consideration-money^  in  which  case 
delivery  ot  the  receipt  would  not  have  been  a  good  delivery 
of  the  possession,  nor  given  the  morls:age  as  a  donation  taor- 
tis  causa  by  force  of  that  act.  His  Lordship  was  therefore 
of  an  opinion,  that  the  gift  of  the  South  Sea  Annuties  waft 
merely  legator^/,  find  amounted  to  a  nuncupative  will,  which 
was  void  by  the  statute  of  frauds  and  peijuries.  Sut  he  in- 
timated, that  an  actual  transfer  of  the  stock  would  have  been 
sufficient  to  effectuate  the  intended  donation.  Also  in  ilf lY- 
kr  V.  t^iller,^  delivery  of  a  note  for  lOOL  to  the  testator's 
wife,  the  note  not  being  a  cash  note,  nor  pajfable  to  bearer, 
was  adjudged  insufficient  to  pass  to  the  donee^,  the  money  se 
cored  by  it  as  a  donation  fiior//sr^i4S^. 

"  Bank  notes  being  considered  cash,  and  bopids,  from  their 
particular  nature,  as  securities,  have  been  adjudged  capable 
of  such  a  delivery  as  is  sufficient  to  constitute  a  valid  dona- 
tion mortis  causa.  The  former  were  adjudged  so  in  the  cases 
of  Miller  v.  Miller,  and  Hill  v.  Chapman,^  the  latter  in  the 
case  of  Sinr/gro»e  V.  Ha«fcy,:f  which  was  afterwards  acknow- 
ledged by  Lord  Hardmcke  to  be  a  proper  determination  in 
the  case  of  Ward  v.  Turner. % 
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j^*  For  the  same  reason  that  bank  notes  are  considered  as  sub*- 
jects  proper  for  donations  mortis,  causd,  it  seems  that  g(n7eni* 
jnent  securities  for  money  will  be  so  considered.  Upon  this  prin« 
ciple  the  opinion  of  the  Master  of  theRolUxn  Jonesw.  Selhy/^ 
may  be  supported^  so  far  as  regards  the  capability  of  the  go- 
vernment tally  to  be  the  subject  of  a  donation  mortis  causA. 
Lord  Cowper,  on  appeal  from  the  decree  at  the  Rolls^  does 
notappeslr  to  have  entertained  a  doubt  but  that  the  tally  was  a 
fit  subject  for  such  a  donation,  though  he  reversed  the  decree 
under  the  idea  that  the  gift  was  not  sufficiently  proved ;  or 
if  it  had  bee|;i  so,  that  it  was  satisfied  by  the  subsequent  tes- 
tamentary provision  of  the  donor.  TbeplantifTin  that  case 
was  the  relation  and  housekeeper  of  C.  M.  with  whom  she 
liad  lived  upwards  of  tO  years  CM.  by  his  will,  made  in 
March,  1 702,  gave  the  plantifif  JOOl.  an<d  about  two  or  three 
months  afterwards  being  desirous  of  increasing  her  fortune^ 
and  having  a  hair  trunk,  in  which  were  several  things  of  value^ 
CM,  sent  for  her,  and  in  the  presence  of  two  of  his  servants, 
^poke  thus — ''  I  give  to  my  cousin  this  hair  trmik^  and  all  that 
is  contained  in  it."  He  gave  her  the  key,  and  bid  the  servant 
take  notice  and  remember  it ;  and  it  was  proved  in  tiie  cause, 
that  he  several  times  afterwards  inquired  of  his  servants  if 
they  remembered  the  hair  trunk,  and  once  took  a  candle  and 
•hewed  it  them,  that  they  might  remember  it.  Three  years 
afterwards  C  AT.  made  another  will,  revoking  all  former  wills 
and  bequeathed  to  the  plaintiff  lOOOl.  but  took  no  notice  of 
the  gift  of  the  hair  trunk,  or  any  thing  in  it,  and  died.  Four 
days  after  his  death,  upon  openmg  the  trunk  in  the  presence 
of  several  relations  and  other  persons,  there  were  found  in 
it  several  rings,  pieces  of  gold,  and  among  other  things  a 
tally  upon  the  government  lor  5001.  A  suit  being  instituted 
by  the  plaintiff  for  the  60Ql.  tally  and  the  lOOOl.  the  Master 
of  the  Kolh  decreed  them  to  her,  and  on  appeal  from  this  de- 
cree it  was  coBtended  for  the  appellant,  that  the  gift  being  in 
the  nature  of  a  legacy  and  ambulatory  until  the  death  of  the 
testator,  he  by  revoking  all  former  wills  revoked  also  this 
gift ;  but  .if  this  was  not  to  be  so  considered,  then  that  the  le* 
gacy  pf  ZOOOl.  v^as  a  satisfaction  of  the  50O1.  tally.  And  that 
the  piaintiffshould  have  proved  that  the  tally  was  in  the  trunk 
at  the  time  of  the  gift.-  And  of  this  opinion  was  Lord  Cowper, 
observing,  that  these  sorts  of  domitipns,  especially  where  thej 
were  of  the  ^amekind  with  what  was  given  by  the  wiU,  ought 
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la  1»e  fally  proved  in  all  their  circumstances,  otherwise  tbej 
ought  not  to  be  countenanced,  because  it  would  open  a  way 
to  perjury  and  fraud,  greater  than  the  statutes  had  provided 
against-^Thattbe  plaintiff  had  notprovetl,  by  any  one  witness, 
that  this  tally  was  in  the  trunk  at  the  time  of  the  gift;  that  it 
it  had  been  so,  surely  the  testator  would  t'flen,  or  when  he  had 
occasion  so  often  afterwards,  have  told  the  witnesses  of  it — » 
That  it  was  strange  he  should  bid  them  take  notice  of  the 
trunk,  and  not  mention  the  tally,  which  was  the  principal 
thing  in  it. — ^That  all  the  plaintiff  proved,  was,  its  being  there 
trhen  the  trunk  was  opeKtd,  which  was  three  years  after  the 

S' ft,  and  four  days  after  the  testator's  death. — That  his  Lord- 
ip  sat  there  to  condemn  frauds,  and  therefore  might  pre- 
same  them  unless  they  proved  the  contrary."  The  courts 
however,  considered  the  legacy  of  lOOOl.  a  satisfaction  for 
the  5001.  tally,  and  therefore  reversed  the  decree  at  the  Rolls. 

*'  It  may  be  inferred  from  Lord  Hardwicke't  reasoning  in 
Ward  V.  Turner,  that  when  the  intended  gift  from  its  size  or 
quantity  is  incapable  of  delivery  in  specie,  delivery  of  the 
thing  by  which  possession  is  to  be  obtained  and  the  thing  used 
will  be  considered  as  such  a  delivery  of  the  subiect  itself,  at 
with  the  other  requisites  will  constitute  a  complete  donation 
mortis  caus^.  But  in  all  cases  of  donations  mortis  caust,  the 
delivery  of  the  intended  gift  must  have  a  view  to  the  death 
of  the  donor,  or  else  it  cannot  be  supported. 

''Thus  in  a^case*  where  J.  having  subsequent  to  his  will, 
sent  for  If.  to  bis  house,  and  observed  that  he  was  worth 
more  than  he  thought  of,  and  that  his  fortune  was  too  much 
for  one  person,  and  therefore  he  would  give  away  more 
than  he  had  disposed  of  by  his  will,  desired  J.  to  give  him 
outof  bis  desk  several  bonds  and  securities  to  the  amount 
ofSOOOl.  and  upwards,  which  he  cancelled. — He  then  told 
M.  he  would  give  her  £001.  and  desired  J.  to  give  him  a 
check  out  of  the  drawer  of  his  desk,  which,  he  having  done, 
he  immediately  filled  it  up,  and  signed  and  gave  it  to  M. — 
He  at  the  same  lime  gave  J.  a  promissory  note  for  lOOQ). 
It  was  determined  upon  questions,  whether  the  gifts  of  the 
check  and  note  could  be  supported  as  donations  mortis  causA 
that  they  could  not,  as  the  gifts  of  them  were  not  made 
to  take  effect  t7#yi/^iiro,  with  a  view  to  the  donor's  death,  but 
in  presenti  HTid  irrevocably. 


♦  Tat€  V.  Hilberl,  S  Ve$,}\xn.  111. 
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*'  Notwithstanding  the  necessity  of  delivery,  or  symbolical 
delivery,  to  perfect  a  donation  morih  caus6»  when  there  i» 
noothcr  evidence  of  the  gi^t,  it  seems  to  be  unsettled  in  our 
law  whether  proof  of  such  a  gJKt  appearing  in  writing,  as  by 
deed  without  delivery  of  the  articles  intended  to  be  given,  is 
sufficient  to  cHectuale  a  complete  donation  mortis  cattsa* 

^  By  the  imperial  law,  it  was  sufficient,*  and  by  our  own 
tbe  better  opinion  appears  to  incline  in  favour  of  tite  gift.'f^ 
If  therefore  such  opinion  be  correct,  it  may  be  inferred, 
that  the  whole  of  a  person's  chattels  may  be  the  subject  of  a 
dcNiation  mortis  eausd,  which  could  not  be  the  case  if  delivery 
were  always  required. 

**  There  is  a  species  of  appointment  in  the  nature  ofa  dona* 
tiurr  mortis  causa^  which  nmy  take  etl'ect  without  delivery,  a» 
when  a  person  upon  his  death  bed  draws  a  bill  upon  his  ban* 
ker,and  by  writing  indorsed  upon  it,  declares  that  the  money 
is  to  be  applied  for  the  benefit  of  a  persou  for  a  particular 
purpose,  which  necessarily  supposes  death,  this  appointment 
will  be  considered  in  the  nature  ofa  donation  mortis  causa, 
and  supported  as  snch.  Thus,  in  the  case  of  Las:son  v.  Lmw^ 
son,"^  A.  on  his  death-bed  drew  a  bill  upon  agoldsmith,  to  pay 
lOOl.  to  A,\  wife,  to  buy  mourning,  and  soon  aftervvarda  dieci» 
It  was  determined,  that  the  bill  was  notamere  aatbority 
which  expired  upon  ^/s  death,  but  operated  as  an  appoint- 
ment of  such  a  nature  as  before  mentioned. 

•'  in  the  above  case  of  Tate  v.  JiUbcrt,\  the  Chancellor  ob* 
served,  that  the  report  of  the  case  of  Larcson  v.  Lattson,  in 
Peere  Williams,  was  incorrect ,  as  it  appeared  from  the  re- 
gister's book,  that  the  direction  for  mourning  was  indorsed 
upon  the  bill,  in  the  donors  hand-writing,  and  his  Lordship 
approved  of  the  decision/* 

In  the  course  of  our  perusal  of  this  work,  we  noticed  tlie 
case  of  Griffiths  et  Ux.  v.  Fere,  Michaelmas  Term,  43  Geo. 
III.  [Roper  on  Legacies  Vo\,  11.  p.  397.]  a  very  important 
decision  on  the  statute  o9  and  40  Geo.  III.  c.  98,  and 
which  was  very  speedily  and  very  fully  reported,  as  many 
ofourrcaders  will  recollect,  in  the  Law  Journal,  by  JVil-^ 
Hams,  Vol.2,  p.  488.  yet  Mr.  Roper  has  omitted  to  refer 
Lis  readers  to  this  or  any  report  ot  it :  although  after  judi- 


•  D.  L,  39.  tit.  6. 1.  28. 

+  Johnson  V.  Smithy  1  Ves.  314.     Tate  v.  Hilhcrt,  2   Va.  jun. 
in.  J   1  ^-  ''*«*•  441. 

§  2  Ves.  jun.    111. 
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Ciously  abridging  the  statement  of  the  case,  he  gives  the 
judgment  of  the  Lofd  Chancellor  precisely  as  it  is 
stated  in  that  report,  without  varying  in  a  single  letter.  This 
omission  we  consider  rs  an  extraordinary^  not  to  say  asim^ 
gutar  neeligonce;  which,  however,  we  ha;\j  too  fiigh  an 
t>pinioD  of  iVJ  r.  Roper's  candour  to  suppose  could  have  hap- 
pened from  any  thing  but  accident;  at  the  same  time  tliat 
justice  to  Mr.  IVtllianisox  his  then  assistants  obliges  us  lu 
say,  as  he  could  not  desire  that  others  sliould  be  answerable 
for  his  errors,  so  neither  ought  they  to  omit  to  ascribe  to 
him  the  merit  of  his  own  labours.  Sttum  cuique  tribuert  is 
all  that  is  expected,  and  he  has  a  right  to  demand  it. 

To  oonclude,  we  shall  only  observe,  that  those  who  ihink 
with  us,  upon  the  nature  of  legal  publications,  will  have  rea- 
'son.  to  thank  Mr,  Roper  for  the  very  useful  additions  now 
made  to  his  treatise,  and  which  evince  great  labour  and  ju- 
dicious industry;  but  our  opinion  of  Mr.  Roper's  judgment 
and  discrimination,  and  of  his  other  powers  and  acquine* 
ments  as  a  lawyer,  were  raised  sufficiently  high  by  his  tn-o 
former  publications;  in  whidi  were  plainly  to  be  perceiv*:d 
those  powers  of  the  mind,  which  were  necessary  to  ib« 
completion  of  his  present  task. 


Circular  Letter  to  the  Lords  Lieutenants  of  CouiUi^. 

XX7E  insert  the  following  circular  letter,  as  we  conceive 
^^  that  it  may  further  the  purposes  for  which  it  has  beea 
made  public  by  government,  and  tend  to  correct  any  mistake 
which  may  have  been  generally  entertained  upon  the  sub* 
ject. 

"  MY  LORD,  WhitehuU.Dec.lttA. 

*'  I  beg  leave  to  represent  to  your  lordship,  that  much  mis- 
chief is  likely  to  arise  from  the  frauds  committed  by  issuing  of 
counterfeit  silver  coin,  chiefly  brought  from  Ireland,  and  tr^ 
quently  stampt,  the  better  to  deceive  the  public;  and  from  an 
erroneous  opinion  having  prevailed  tlwt,  because  it  was  once 
circulated  in  Ireland  (though  since  suppressed  there),  it  is  now 
not  unlawful  tocirculateit  here. 

"In  order,  therefore,  to  stop  the  progress  of  this  evil,  and  to 
give  efticacy  to  the  laws  for  the  punishment  of  persons  utter- 
ing counterfeit  coin,  knowing  it  to  be  so,  particularly  the  act 
of  the  15  and  IG  GeoAL  c.£8,  1  am  induced  to  request  that 


S2  Circular  Letter  ta  the  LorJU  Lieuimiinh  ofCowUict. 

r6\iT  lordship  will  earnestly  recommend  itto  themagistralesp. 
in  their  several  districts  in  the  county  of — — ,  to  give  notice 
to  the  public  that  large  quantities  of  such  base  coin  are  in  cir-^ 
^ulation ;  that  such  circulation  is  an  offence  against  the 
laws  ;  and  to  recommend  it  to  traders  and  others  to  secure 
the  parties  tendering  such  money^  and  also  the  counterfeit 
money  tendered^  so  as  to  identity  it ;  s^ntin^^  at  the  same- 
time^  in  such  notice^  that,  on  the  application  to  a  magis- 
trate (in  case  the  facts  can  be  sufficiently  proved,)  the  oflen* 
ders  will  be  -prosecuted  by  the  solicitor  to  his  majesty's  mint^ 
at  the  public  expence,  and  in  that  case  a  reasonable  com- 
pensation will  bemade>  for  the  loss  of  time  and  trouble  of  the 
witnesses  in  such  prosecution. 

''  To  facilitate  this  mode  of  proceeding,  and  the  better  lo 
enable  the  magistrates  to  carry  it  into  effect,  1  beg  leave  to 
add,  that  in  any  particular  cases  brought  before  them,  where- 
in they  inay  be  desirous  of  obtaining  further  information, 
they  may  receive  it,  upon  communicating  the  circumstances 
of  such  case  to  John  Vernon,  Esq.  of  Lincoln  Vinn,  the  so- 
licitor to  his  majesty's  mint. 

^'  I  think  it  proper  to  add,  on  this  occasion,  that  in  the 
case  of  any  quantity  of  counterfeit  coin  being  found  in  the 
possession  of  any  person,  it  will  be  expedient  to  seize  such 
coin,  and  to  make  immediate  communication  thereof  to  the 
solicitor  of  the  mint,  who  has  express  orders  to  attend  to 
such  communication ;  and,  in  the  mean  time,  it  will  be 
proper  to  commit  the  person  for  further  examination. 
''  1  have  the  honour  to  be  &c. 

(Signed)        *'  hawkesbubjt.**' 
^  To  Ins  majesty  $  lieutenant  of- "' 


The  subscribers  to  the  Laxv  Journal,  are  desired 
to  inform  their  binders^  zchen  they  send  the  several 
divisions  of  the  uork  to  be  bound)  or  1804,  that  the 
Jirst  leaf  of  the  Original  Communications^  cuts  off 
sheet  C.  in  the  Abstracts  of  Acts.  There  is  no  signa-^ 
ture^  B.  or  C.  in  the  Original  Coinmunications. 

In  our  introduction  to  the  Succinct  View  of  the  Law  of  Infancy^ 
ante  page,  3,  we  have  by  mistake  said  that  Mr.  Watkins';^  work, 
entitled  Principles  of  Conveyancing  is  out  of  print  ;  we  understand 
since  that  it  has  been  lately  reprinted.  Our  readers  will  observe 
that  the  pobitions  stated  by  our  old  correspondent  i^ere  not  all  as- 
sented to  exactly,  by  the  writer  of  the  Succinct  View,  of  the  Law  of 
Infancy y  they  will  notice  this  particularly  iQ\\hat  is  said  of  the  ca^* 
of  Zouch  V.  Parsons. 

Correspondents  in  our  next. 


Of  Gavelkind.  dS 


A  ismciu  View  of  the  Lafoo  or  Custom  of  Gavelkind,  iit 

Kent. 

TTAVING  received  the  following  concise  View  of  the  Law 
'^  or  Custom  ot  Gavelkind,  in  Aent,  from  an  anonymous 
correspondent^  of  whom  we  have  no  knowledge,  we  insert 
k.  At  the  writer  has  not  given  any  reference  to  authorities^we 
bave  ventured  to  insert  a  few  as  to  the  material  points,  rather 
than  wait  his  corrections  for  thatpurpose,  whicn  could  only 
have  been  obtained  though  the  medium  of  notice  to  him 
in  the  last  page  of  our  number,  and  would  have  occasioned  a 
delay  of  a  month  or  two. 

Gatclkind. — ^Before  the  conquest  it  seems  all  lands  in  Eng^ 
land  were  of  the  nature  of  gavelkind,  which  is  supposed  to 
resemble  what  was  called  by  the  Saxons,  Bockland\  but,  after 
that  period,  when  knight's  service  was  introduced,  the  de« 
scent  was  generally  restrained  to  the  eldest  son,  for  the  pre* 
servation  of  the  tenure,  except  in  Kent,  where  the  conqueror 
(for  the  supposed  reason  of  which  see  Robinson  on  Gavelkind) 
con6rmed  to  the  Kentish  men  their  ancient  laws  and  pri- 
vileges, some  of  which,  particularly  that  of  Gavelkind,  still 
remain. 

Gavelkind  is  denominated  the  common  law  of  Kent,* 
l>ecause  it  extends  through  the  whole  county,  and  the  proof 
of  the  custom  is  not,  like  other  customs,  turned  upon  him 
tliat  would  take  advantage  of  it;  for  all  lands  in  KentdLve  pre- 
jiumed  by  our  courts  ot  law  to  be  of  the  gavelkind  tenure 
till  the  contrary  is  shewn ;  which  is  a  favor  that  is  not  allowed 
to  gavelkind  land  in  any  other  county.. 

All  lands  in  Kent  are,  at  the  present  day.  Gavelkind,  ex« 
cept  such  as  have  been  disgavelled  by  particular  statutes,  and 
snob  as  were  formerly  holden  by  ancient  knight's  service.  The 
custom  extends  to  the  profits  arising  from  a  fair  or  market, 
boldeo  on  gavelkind  land,  and  arising  by  reason  of  the 
soil ;  Wpf  a  rent  issuing  out  of  and  charged  upon  gavelkind 
Jand.f  It  seems  that  parsonages,-  tithes,  &c,  that  came  to  the 
crown  upon  the  dissolution  of  monasteries,  are  not  within  the 


•  1  Sid  135.  138. 

f  3  Lev.  87.    Mod.  96,  97.    Bro.  tit.  Custom,  58,  contr. 
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custom^  8ince  they  are  new  inheritances,  and  were,  withia 
time  of  memory,  duties  merely  ecclesiastical^  collateral  to 
the  estate  of  the  land  and  no  part  of  tlie  old  lay  fee.  A  re- 
mainder, being  but  the  residue  of  an  estate  in  the  land,  na- 
turally follows  the  descent  of  the  land.  So  an  use  shall  fellow 
the  nature  of  the  land  out  of  which  it  issues,  it  not  being  a 
tiling  newly  created,  but  the  old  use  modified  by  the  statute 
of  uses,  and  modern  determinations;  and  it  is  the  same  at 
present  of  a  trust. 

Gavelkind  is  an  ancient  soccage  tenure^  and  it  appears  to 
have  embraced  as  one  of  its  privileges,  in  Kenty  at  least, 
the  power  of  devising  by  will  previous  to  the  statute  render- 
ing valid  devises  of  real  estates,  and  it  is  at  present  a  custo- 
mary tcnm-e  that  runs  with  the  land,  and  is  not  altered  by  a 
fine  or  recovery  levied  or  suffered  thereof  at  common  law. 

The  descent  of  gavelkind  lands,  in  the  right  line,  is 
among  all  the  sons  equally,  who  inherit  as  sisters  do  at  com- 
mon law  :  and  although  females  cannot  inherit  with  men,  in 
their  own  right,  yet  they  may  Jure  reprt&entalionis ;  and  there- 
fore if  a  father  has  three  sous,  and  one  of  them  dies  in  his  life- 
time, leaving  issue  a  daughter,  such  daughter  shall  inherit 
the  part  of  her  father,  jure  represefitationis,  although  she  is 
not  within  the  words  of  the  custom,  of  dividing  the  lands 
between  the  heirs  male,  for  she  is  the  daughter  of  a  male,  and 
heir  by  representation.  If  an  estate  is  conveyed  to  the  father 
and  the  neirs  male  of  his  body,  the  daughter  is  excluded 
per  formam  dbtii ;  but  the  custom,  making  the  land  descendi- 
ble to  the  heir  male,  makes  room  for  the  representative  of 
him,  and  indeed,  if  the  father  makes  a  purchase  after  the 
death  of  a  son,  the  representative  of  that  son  shall  neverthe- 
less take. 

In  the  collateral  line,  the  rule  of  descent  is  preserved  tlie 
same.  For,  when  one  brother  dies  withoutissue,  all  the  bro- 
thers shall  inherit,  and  in  default  of  them,  their  respec- 
tive issue  shall  take  jure  rrprescntationis  and  per  stirpes  and 
not  per  capita . 

Tlie  custom  of  gavelkind  is  not  confined  to  inheritances  in 
fee  simple  only,  for  it  reaches  estates  tail,  and  though  an 
estate  tail  is  a  new  kind  of  inheritance  introduced  by  th« 
statute  de  doms  within  time  of  memory,  yet  if  a  man  die 
seised  of  estates  tail  either  general  or  special,  all  the  sons  shall 
inherit  as  heirs  of  the  body. 

But,  where  a  lease  for  life  is  made  of  gavelkind  land, 
remainder  to  the  right  heirs  of  A.  B.  who  hath  issue  four  sons  ; 
in  this  case,  the  eldeat  son  shall  inherit  the  remainder,  becausCj^ 
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in  the  case  of  purchase^  there  can  be  but  one  right  heir^  and 
the  eldest  son  accordingly  takes  as  such. 

The  custom  likewise  extends  to  descendible  freeholds^  as  in 
the  case  of  a  lease  to  a  man  and  his  heirs^  pur  outer  vie,  all 
the  sons  shall  inherit^  as  the  special  occupants^  upon  the 
death  of  the  lessee. 

Copyhold  lands^  also>  come  within  the  scope  of  the  custom 
of  gavelkind^  and^  consequently,  all  the  sons  are  entitled  to 
admission,  upon  the  death  of  the  father  intestate. 

The  half  blood  shall  not  inherit  gavelkind  lands,  although 
this  seems  formerly  to  have  been  doubted. 

The  entry  and  seizin  of  any  one  gavelkind  heir  is  the 
entry  and  seizin  of  all,  unless  indeed  ne  does  not  claim  ge* 
nerally^  but  the  whole  to  himself.* 

Gavelkind  heirs  however  are  incompetent  to  take  advantage 
of  a  condition  or  warranty  annexed  to  gavelkind  lands,  for 
this  only  can  be  done  by  the  perfect  heir,  the  heir  at  common 

law-t 

And  besrdes  the  general  qualities  before  stated,  there  are 
several  special  or  particular  customs  incident  to  gavelkind 
lands  in  Kent,  ana  which  are  to  be  pleaded  as  specially  as 
other  customs ;  for  a  bare  allegation  of  the  lands,  being  of 
the  nature  of  gavelkind,  will  not  be  sufficient  in  regard  to 
them,  as  it  is  with  respect  to  the  general  custom  of  partibility. 
These  special  customs  seem  not  properly  incident  to,  or  in- 
separable from  the  nature  of  gavelkind  customs  in  general, 
but  are,  by  immemorial  usage,  annexed  to  land  of  this  te- 
nure in  the  county  of  Kent,  equally  with  partition  ;  and  in- 
deed they  are  in  some  respects  preferred  at  present  to  the 
general  customs,  since  they  still  continue  to  take  place^  even 
when  the  lands  have  been  disga veiled.:}: 

The  special  customs  are  principally  these;  1st,  that  the  hus- 
band shall  be  tenant  by  the  curtesy,  but  of  a  moiety  of  his 
wife's  inheritances  in  gavelkind,  which  is  less  in  quantity 
than  the  curiesy  of  England ;  but  then  it  is  obtained  on 
easier  terms,  for  the  hnving-ti  child  is  not  necessary  to  entitle 
the   husband  to  it,  as  he  is  equally  entitled  whether  lie  has 


♦  1   Bl.  Rep.  (578. 

+  This,  it  must  be  presumed,  is  meant  only  oi  a  condition  in 
gmss,  and  not  of  a  condition  incident  to  a  reversion.  For  of  the 
Utter  the  heirs  iu  gavelkind  may  take  advantage  ;  and  when  the  heir 
enters  for  the  former,  the  younger  sons  shall  enjoy  the  land  with 
liini.     Bacon's  Ahr^\o\.  3,  :5()5.     Kdlt.  17P8. — Editor. 

t  1  Sid,  77.  Cro.  Car.  o(>2.  liaym.  76\  1  Lev.  79.  Hard. 
92  S.  i:  2 
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children  or  not^  during  the  time  that  he  lives  unmarried':  but 
as  soon  as  he  marries  agaiu^  he  forfeits  his  tenancy  by  the 
cfdrttsy.* 

It  is  stated  in  some  books,  that  a  husband,  sorvivinj;  his 
wife,  is,  after  issue  had  between  them,  by  the  custom  6f 
Kent,  entitled  to  the  wholeof  hergavelkind  lands ;  and  chat/ 
in  such  case,  the  period  of  enjoyment  is  not  restricted  to  hia 
marrying  again :  tnis  however  is  erroneous.  See  Robiusoa 
gavelkind,  135,  &c.  and  the  authorities  there  cited. 

A  tenant  by  the  curtesy  cannot  commit  waste  any  more 
than  such  tenant  by  the  common  law.i* 

The  next  special  custom  is,  that  the  wife  of  a  man  dying 
seised  of  gavelkind  lands  shall  have  a  moiety  thereof  for  hef 
dower;  but  she  is  not  entitled  to  this  absolutely  for  life,  but 
holds  it  only  so  long  as  she  lives  unmarried  and  chaste ; 
if  therefore  she  afterwards  marries  again,  or  commits  fomi* 
cation  in  her  widowhood,  she  loses  her  dower :!{: 'however  the 
^presumption  of  her  chastity  continues  till  she  can  be  pipbired 
tohave  oeen  delivered  of  ia  child  got  during  her  widownood.j: 

A  woman  has  the  same  remedies  for  her  costomaiy  dower 
in  gavelkiad  as  she  has  for  her  dower  at  common  law,*  and 
it  has  been  adjudged,  that  the  widow  cannot  have  her  electioil 
to  demand  her  thirds  or  dower  at  common  la^,  so  as  to  avoid 
the  custom  and  marry  a  second  husband.^ 

Any  forfeiture,  before  mentioned,  by  either  a  tenlknt  by 
the  curtesy  or  tenant  in  dower,  determines  the  estate  ]^s6 
facto,  and  not  only  ihig  heir  but  any  stranger  interested  may 
take  advantage  of  U. 

1  he  next  special  quality  is  that  the  guardianship  of  an 
infant  heir  continues  till  he  is  1 5  years  of  age ;  for  if  a  tenant 
in  gavelkind  die,  leaving  his  heir  or  heirs  under  the  age  of 
15,  the  next  of  blood  to  whom  tlie^  inheritance  cannot  de- 
scend, shall  (by  the  appointment  of  the  lord,  if  tlurr^  are 
several  unequal  degrees  of  kindred),  have  the  custody  of  the 
body,  lands  and  goods  of  such  infant  heir,  until  he  attain 
that  age;  but  the  power  of  appointing  a  guardian  by  th^ 
lord  is  now  never  exercised,  as  it  falls  at  prescntmore  with- 
in the  province  of  a  court  of  equity. ||  And  it  is  not  safe 
for  the  lord  to  exorcise  his  ancient  privileges,  because  he  is 
bound  on  all  occasions  to  call  the  guardian  to  account ;  and^ 
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+  Ibid. 
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^  Satil.  91.     l^onard,    83. 

il  LanMrd,  6ll,  6l2,  624,     Bac,  Al.  1795,  voj.  3,p.59r, 
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if  be  does  not  see  that  the  accouDts  are  fm,  he  is  bound  10 
to  answer  it. 

Although^  in  the  instance  of  wardship,  the  custom  puts 
some  confinement  on  the  heir,  by  extending  the  time  one 
Tear  longer  than  the  common  law^  yet,  in  amends,  asin^u« 
Tar  favour  is  allowed  him  afterwards,  which  is,  to  sell  his 
lands  for  a  valuable  consideration  at  any  time  after  he  has 
attained  the  age  of  13 ;  but  the  mode  of  alienation  must  be 
by  feoffment  with  livenr  of  seizin,  propriamanuof  the  in&Dt,^ 
and  not. by  letter  of  attorney;  and  it  seems  the  custoan 
does  not  extend  to  a  lease  and  release,  bargain  and  sale^'or 
any  other  sort  of  conveyance  or  assurance  besides  a  feofi^ 
ment;  nor  does  it  enable  the  infant  to  make  a  will,  or  grunt 
a  reversion  on  an  estate  for  life,  for  that  does  not  .lie  ia 
livery.  Robinson,  however,  holds  that,  when  the  infant  is 
not  ia  actual  possession  and  seizin  of  the  lands,  the  custody 
vrill,  notwithstanding,  warrant  him,  at  the  age  of  fifteen  to 
release  his  right  in  the  lands  to  him  t/i  possession  of  the  /ree^ 
hold,  and  cites  authorities  to  this  effect;  so  that  it  seems  a« 
infant  may  release  the  fee  to  his  guardian  holding  over,  or 
to  a  tenant  for  life,  or  may  release  a  mere  right  to  one 
that  has  a  defeasible  estate,  and  who  has  seizin  ^leady ;  aK 
though  he  cannot  alien  an  estate  in  possession  by  any 
other  means  than  by  a  feoffment,  nor  convey  a  reversioQ  to 
any  one  but  him  in  possession  of  the  freehold. 

it  diDCs  not  appear,  from  Bohinson,  that  the  alienation  is 
confined  to  a  sale ;  but  it  has  been  stated  by  some  that  it 
must  be  upon  a  sale,  for  a  full  and  sufficient  recompense; 
which  is  now  the  principle  generally  acted  upon ;  and  an  in- 
i^int  never  aliens  but  upon  havins  a  valuable  consideration^ 
and  this  generally  in  money,  which  greatljr  repels  any  pre- 
sumption of  the  infant's  being  wronged  or  imposed  upon. -« 
But  this,  which  is  a  custom  derogatory  of  the  common  law» 
must  be  construed  strictly,  and  therefore  the  sale  must  be  of 
lands  comingby  descent,  and  not  by  purchase;  because  the  in- 
fant's purchase  conld  not  be  a  subject  matter  for  the  custom ; 
for  the  conqueror  must,  as  is  said,  be  presumed  to  confirm 
nothing  hut  a  privilege  that  is  immemorial.  This  is,  however^ 
a  conclusion  which  Mr.  Uobiiison  seems  to  think  toohasttly 
drawn;  hut,  1  believe,  it  is  a  principle  that  still  governs  tb« 
construction  by  the  custom  at  present. 

The  next  and  last  property  that  1  shall  mention  is,  that 
these  lands  are  not  forfeitable  for  felony,  nor  is  the  king 
entitled  to  his  year,  day  and  waste  on  an  attainder  of  felony'; 
but  for  high  treason,  which  strikes  at  the  foundation  of  all 
government  and  policy,  these  lands  are  forieitabie,  and  si^ 
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they  are  where  a  man  is  outlawed  or  abjures  the  realm.*  Upon 
the  execution  of  a  man  for  felony  the  customary  heir  enters, 
and  Uie  widow  becomes  entitled  to  her  dower. 


Practical  Points,  or  Maxims  in  Cohveyancing,  dravn 
from  the  daily  Experience  of  a  very  extensive  Practice.  By  a  late 
eminent  Conteyahcer.  To  vhich  are  added ,  critical  Ob- 
SEHTATiONS,  On  the  various  and  essential  Parts  of  a  Deed.  By 
the  late  J.  RiTSOs,  Esq.  London,  Clarke  anrf  Sons,  1804,  pp. 
147.   Octavo. 

u  npHE  observations  and  opinions  which  are  the  subject 
^  of  the  following  sheets/'  says  the  unknown  editor, 
*'  were  those  of  a  late  eminent  conveyancer.  The  original 
manuscript  was  corrected  by  himself  (we  presume  not  for 
the  purpose  of  publication),  and  since  revised  and  examined 
by  the  late  J.  Ritson,  Esq.  from  whose  collection  it  f«U  into 
the  hands  of  the  present  editor. 


*In  Bacon's  Abridgment,  Edit.  1798,  Vol.  3,  p.  3C1,  this  quali- 
fication as  to  gavelkind ItLnds  is  stated  as  follows: 

'These  lauds  are  not  forfeitable  for  felony,  but  for  treason  they 
are;  for  the  feudal  forfeitures  only  held  in  lands  where  there  were 
tenures,  and  not  in  the  allodial  propcrty.'of  which  nature  is  gavelkind 
lands;  and  the  allodial  property  was  only  forfeitable  according  to 
the  Roman  civil  law  for  the  crimen  Iccsa ;  wajestatis  and  therefore 
the  clergy,  that  were  judges  with  the  earl,  never  allowed  this  land 
to  be  forfeited,  but  for  the  crime  of  high  treason:  but  subsequent 
statutes  comprehend  gavelkind^  bcfcause  siich  laws  extend  to  the 
whole  lands  of  the  kingdom,  unless  gavelkind  were  excepted  ;  but  if 
a  man  be  outlawed,  or  abjure  the  realm  for  felony  (a),  he  shall  for 
fcit  his  \vi\\il%\i\  gavtlktnd^  and  bis  wife  her  dower  in  them  ;  and 
though  the  strictnet^s  in  \Nhich  the  custom  is  to  be  taken,  because 
derogatory  fn»m  the  con)mon  law,  is  usuullv  given  as  a  roaM>n  fcsr 
this  construction,  yet  the  true  reason  is,  that  outlawry  and  abjuring 
the  realms  arc  puni>hmenis  introduced  since  the  conquest,  nncl  conr 
scquently  since  the  establishment  of  gxadkiud  in  Keut^  and 
therefore,  like  other  new  laws  shall  extend  to  that  custom.  Lamb. 
610,  6 11.  Bro,  tit.  Custom,  54. 

(«)  GuvflJiind  lands  in  Kent,  belonging  to  felom,  revcit  to  ihc  hc»ir  nftvr  t>i* 
jeHmod  duy.  1?  Ji.  II.  at.  l,c.  16.  If  outlay ed or  abjured,  iU«  «usiuiudu*« 
not  prevail.     iVrr,  JiO,  b.  in  tlw  margin. 
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*^  The  tract  on  the  various  and  essential  parts  of  a  con- 
Teyance  is  the  composition  of  Mr.  Rilson,  ana  it  is  well  wor* 
thy  of  an  attentive  perusal. 

''The  editor  submits  the  whole  of  the  following  pag'^ft  t.? 
the  professors  and  students  of  the  law;  to  the  profess^:!'; 
as  a  useful  hint  to  aid  his  recollection  ;  ?nd  to  the  sUxif^fit^DS  a 
brief^  but  instructive  selectioii  ot  paxiitis,  vvMcU  lie  may 
turn  to  great  advantage  by  a  cii!i:.'0;ic  reading.,  iind  to  a 
much  greater,  by  interleavlug.  hi.-  iwj  co:)\  wills  writing 
paper^  and  making  it  his  conimou  .  liu  i^  :  oik,  iJJinr 
thereto  his  experimental  ob'>«rviuioii>  Fro  li  the  best  ui;-liori- 
ties.  Thus,  in  processor  tiinu  lae  >triiieiit,  in  the  course 
of  his  legi-logical  career^  will  tind  himself  in  possession  of 
a  collection  of  notes,  so  iiselul  to  him  in  his  future  practice 
that  he  will  ever  afterwards  feel  an  involuntary  emotion  of 
gratitude  towards  the  memory  of  those  gentlemen  whose  la- 
bours have  been  so  industriously  and  so  worthily  bestowed.'* 

We  feel  it  extremely  difficult  to  describe  this  book,  other- 
wise than  as  a  printed  copy  of  a  loose  common  place  book 
for  practical  purposes,  made  by  some  conveyancer  for  the 
assistanc  of  liimself  orhis  pnpils^to  whom,  as  is  frequently 
the  case,  he  had  not  leisure,  in  the  hurry  of  practice,  to  give 
much  oral  instruction.  The  reputation  of  the  compiler  has 
given  it,  probably,  credit  amongst  those  who  were  educated 
in  his  office,  and  Were  therefore  trained,  like  most  scholars^ 
to  look  with  reverence  and  wonder  at  every  thing  that 
came  from  the  hands  of  the  master.  It  is  probable,  that 
amongst  these,  in  the  days  of  his  youth,  was  Mr.  Jouph 
Ritson,  ut  a  time,  when,  perhaps,  he  treated  the  opinions 
of -other$  with  more  respect  and  deference  than  towards  that 
latter  period  of  his  life,  when  he  .was  crossed  with  the  seve- 
rity of  the  critics,  with  whom  he  was  often  in  hostility, 
and  unhappily  was  verging  towards  a  state  of  mental 
disorder  of  which  his  strange  notions  concerning  vege- 
table diet  may  be  considered,  in  some  measure,  as  a 
predisposing  symptom.  At  the  sale  of  his  books,  probably, 
this  amongst  the  rest  was  knocked  down  to  the  highest 
bidder;  and  from  the  hammer  it  has  got  to  the  press.  We 
do  not  say  that  this  is  the  true  history  of  the  publication, 
we  speak  only  from  conjecture,  we  are  not  in  the  secret, 
any  more  than  our  readers  ;  but,  as  the  editor  is  anonymous^ 
as  well  as  the  original  compiler,  conjecture  and  probability 
are  the  only  authorities  which  we  can  have  recourse  to. 
For  thus  leaving  us  in  the  dark,  as  to  the  experienced  con- 
veyancer who  compiled  it,  we  think  the  editor  is  much  to 


40  Practical  Painit^  «f 

Uame  {  because^  as  the  pointi  are  practical^  aiKt  as  ite  edKtor 
wajSj  **  derioedfrom  the  daily  experience  of avcfjf  extensive fmc^ 
tice,  by  a  late  eminent  conv^ancer,"  and  as  they  are  statoA 
broadly  and  decisively  in  roost  instances^  or  **  Mr«  —  was  of 
opinion  so  and  no/*  without  any  citation  of  aothocities,  m^ 
think  the  purchasers  of  the  book  will  generally  be  ini|iusiti«e 
to  know  who  his  eminence  was.  Opme  quod  ignoium  pramag*' 
nifico  is,  however,  an  old  maxim  which  we,  in  behalf  of 
the  editor,  must  recommend  to  our  readers,  and  leave  then 
to  settle  by  internal  evidence  which  of  the  Booths,  the  Fcarnes 
the  Duanes;  and  others  sreat  in  their  day  have  left  to  the 
world  this  little  manual  of  practice,  for  the  benefit  of  po»* 
ferity ;  for,  without  longer  descending  into  irony  or  levity 
we  must  admit  that  it  bears  internal  marks  of  having 
been  the  work  of  one  who  had  a  great  deal  of  practice. 

In  this  belief,  we  do  not  object  to  the  publication  of  it^ 
and  the- use  which  the  editor  recommends,  to  make  it  a 
sort  of  guide  for  a  practical  commonplace  book,  is  judicious. 
To  this,  therefore,  we  will  add  only,  that,  as  to  all  but  the 
merely  practical  hints>  the  young  student  will  do  right  to 
ponder  the  points  well  and  examine  the  authorities  in 
other  writers,  to  see  the  reasons  and  the  grounds  for  them, 
before  he  implicitly  adopts  them  upon  anonymous  infor* 
mation.  Not  that  we  mean  that  they  are  ¥f  holly,  or  in  any 
considerable  degree,  incorrect,  further  than  as  they  are 
brief  and  concise,  and  may,  therefore,  be  liable  to  be  mis- 
understood or  misapplied;  but  that  we  would  always  re* 
commend  a  habit  ot  inquirv  and  investigation,  by  whicd 
much  is  to  be  acquired ;  whilst  by  implicit  faith  aod  lazy  ac-> 
quiescnce  very  little  can  be  learnt. 

Without  a  few  specimens  of  the  articles,  called  in  tbia 
little  work,  points,  it  will  be  impossible  for  our  readers  to 
form  any  judgment  of  the  nature  of  it.  We  therefore  insert 
the  following. 

"  Bawkbuptcy— (y /X«  effect  of  an  act  of  bankruptcy 
upon  a  title. 

^*  12.  Where  it  is  apprehended  that  a  person  has  committed 
an  act  oi^  bankruptcy,  a  good  title  to  a  real  estate  cannot  be 
made  to  a  purchaser  ;  for  a  creditor  for  above  lOOi.  may 
aue  out  a  commission  at  any  time  within  five  years  after  the 
act  of  bankruptcy,  and  set  aside  the  purchase.  If  the  com- 
mission is  once  dealt  in,  so  far  as  the  examination  of  a  single 
witness,  it' may  be  proceeded  in  notwithstanding  the  bank- 
^upt*s  death. 
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^M.  Lord  M.  paid  off  some  of  the  debts  and  incumbrances 
of/.  5.  and  consequently  he  stood  in  the  place  of  the  persons 
so  paid ;  but  as  there  was  some  doubt  whether  /.  S.  had  not 
committed  an  act  of  bankruptcy  before  he  contracted  some  of 
the  incambrances  which  Lorcf  3f.  so  paid  off;  and  whether 
his  lordship  would  not  be  obliged  to  come  in  with  the  cre- 
ditors pro  ra^o;  great  hazard  attends  [attended]  his  lordship 
becoming  a  purchaser  from  I.  S.  How  a  protection  against 
secret  acts  of  bankruptcy  may  be  framed^  vide  Term  for 
years^  pi.  187.  Which  is  as  follows: 

'^  187.  A  person  having  freehold  lands^  and  going  into 
trade,  it  would  not  be  improper  for  him  to  create  a  long  term 
for  years,  which  might  be  a  protection  to  a  mortgagee  or  pur- 
chaser against  any  intermediate  incumbrances  or  secret  acts 
particularly  those  of  bankruptcy." 

"We  shall  briefly  observe,  that,  though  the  reference  to 
this  placitum  187  leads  us  to  expect  some  notable  recipe  to 
defeat  the  effect  of  the  bankrupt  laws,  which  perhaps  in 
cases  of  purchase  and  mortgage  sometimes  bear  rather  tiard 
upon  honest  men  who  advance  money  upon  landed  security, 
3'et  the  passage  above  cited  turns  out  to  be  only  the  conjec- 
tural, and  we  mciy  add,  doubtful  suggestion  of  the  convey- 
ancer, who  has  not  expressed  the  precise  mode  in  which  such 
a  conveyance  ought  to  be  made.  Without  this,  however,  we 
doubl  whether  it  would  be  effectual. 

As  there  are  few  things  in  which  there  is  more  accuracy  and. 
skill  required  than  in  making  a  good  mil,  our  readers,  per- 
haps, will  thank  urfor  treating  them  with  the  directions  of 
this  conveyancer  on  that  head,  and  with  that  article  we  shall 
conclude  our  extracts  from  this  part  of  the  work. 

'*  Will. — Directiom  for  preparing  a  wilt. 

*'  201 .  Where  a  testator's  personal  estate  is  dispersed  or 
precarious,  and  legacies  are  intended  for  younger  children, 
and  the  eldest  son  is  to  have  the  residue,  a  particular  legacy, 
the  supposed  amount  of  the  residue,  should  be  given  to  the 
son,  and  afterwards  the  residue  eiven  to  him,  for  by  this 
means,  in  case  of  any  deficiency,  all  the  ieG:acies  mqst  abate 
in  proportion. 

'*  £02.  Where  by  a  will  the  real  estate  and  the  residue  of 
the  personal  are  given  to  the  same  person,  it  is  proper  to 
give  the  personal,  exempt  from  the  payment  of  debts ;  and 
where  it  is  intended  that  debts  should  be  paid  out  of  tl^ 

y^25.  [f] 
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personal  estate,  so  far  as  the  same  will  extend,  and  the 
deficiency  made  good  out  of  tlie  real  estate,  it  is  proper  first 
to  make  a  provision  out  of  the  real  estate,  for  the  paynxent  of 
the  debts,  and  afterwards  to  declare  that  the  personal  estate 
shall  be  applied  as  the  same  shall  come  in  and  be  received^ 
either  in  payment  of  debts,  for  the  time  being  unsatisfied 
under  the  trusts  aforesaid,  or  in  exonerating  the  real  estate 
from  all  principal  sums  charged  thereon^  by  virtue  or  in 
pursuance  of  the  will. 

'^  203  Where  a  testator  intends  an  equal  distribution  of 
freehold  lands  amongst  his  children,  it  is  improper  to  split 
the  lands  into  many  undivided  shares,  because  the  decease 
of  one  of  the  children,  leaving  an  infant  heir,  prevents  or 
obstrucU  the  alienation ;  the  right  way  is  to  give  the  land  to 
one,  subject  to  the  payment  of  sums  of  money  to  the  others, 
or  to  give  the  lands  to  trustees  in  trust,  to  sell  and  topa^ 
the  money  in  the  proportions  intended ;  and  the  most  safe 
way,  in  case  of  infants  very  young,  is  for  trustees  to  place 
the  money  upon  government  securities. 

'*  204.  Where  by  a  will  several  estates  are  given  to  several 
persons,  subject  to  a  sum  of  money,  to  be  raised  out  of  all  th^ 
estates,  for  paying  debts  and  other  purposes  of  the  will,  the 
right  way  is  to  devise  the  lands  to  the  use  of  trustees  in  trust, 
to  raise  a  certain  sum,  stating  the  quantum  to  be  raised  out 
of  each  estate,  and  to  direct  so  much  of  the  money  as  shall 
not  be  applied,  to  be  paid  to  the  person  out  of  whose  estate 
it  was  raised,  in  such  and  such  proportions.  By  directing 
a  certain  sum,  a  mortgagee  is  safe,  for  otherwise  it  might 
happen,  (if  the  personal  estate  was  first  to  be  applied)  that 
no  money  could  be  raised  till  after  the  personal  estate  was 
ascertained  and  appropriated,  which  might  not  be  done  for 
many  years,  nor  without  a  decree  in  ChRUcerj'.  The  per- 
sonal estate  may  be  directed  to  be  applied  in  payment^  &c. 

"  The  execution  of  a  will  improperly  atteited  must  be  determined 
bjf  ajurjf. 

"  205.  A  will  attested  in  the  following  words,  "  signed, 
sealed,  dnd  delivered,"  or  ^'  signed,  sealed,  published,  and 
declared  in  the  presence  of  us/'  the  due  execution  of  the 
will  is  a  matter  of  fact,  which  must  be  determined  by  a  jury ; 
most  probably  the  jury  would  give'  tlieir  verdict  in  favour 
of  the  will,  and  that  the  judge  would  so  direct  them,  as  tlie 
whole  current  of  determinations  in  this  point  are  in  favour  of 
the  wOK 
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^'Dejictt  in  the  liaUiatiom  of  a  will. 

*'  206.  Mrs.  P— —  by  her  will,  deTised  lands  to  the  use 
of  trusteeft  Id  tnist,  to  pay  the  rents  to  her  daughter  for  life, 
remainder  upon  such  trusts  as  her  dauglUer  should  appoint/ 
and  for  want,  &c.  to  the  use  of  A.  and  B.  (this  is  improper^ 
for  it  should  be  in  trust  for  A.  and  B.)  the  younger  children 
of  her  daughter,  living  at  her  decease,  their  heirs  and  assigfis: 
this  is  also  improper,  for  it  should  be  settled  on  the  younger 
children  in  tail>  with  cross-remainders  in  tail^  and  lemam* 
ders  over. 

*'  Will  of  a  tenant  in  tail. 

''  £07.  Tenant  in  tail  of  lands  in  the  coonty  of . Durham 
being  dangerously  ill,  was  desirous  of  making  his  will^  and 
devising  these  lands ;  the  way  is,  to  execute  the  conveyance, 
making  a  tenant  to  the  praecipe,  and  to  sign  the  warrant  of 
attorney  one  day,  and  to  execute  the  will  the  next,  for  in 
that  case,  if  he  lives  till  afler  the  recovery  is  arraigned, 
though  he  should  be  insane,  yet  according  to  a  determination 
in  Burrow,  iiie  will  would  be  good.  If  an  old  intail  descend 
to  the  sick  person,  to  whfch  man^  persons  then  in  being 
and  their  issue  are  inheritable,  a  fane  would  create  a  fee, 
which  would  have  continuance  so  long  as  there  should  be 
any  such  issue  inheritable  to  the  latest  posterity,  and  in 
that  case  a  fine  might  be  more  proper  tlian  a  recovery, 
because  it  might  be  levied  of  a  preceding  court. 

'^  How  trusts  should  be  decreed. 

*'  £08.  Tlie  legal  estate  of  freehold  lands  may  be  devised, 
but  the  intention  must  govern  ;  for  if  a  man  makes  his  will, 
and  gives  all  his  messuages,  lauds,  8lc.  that  alone  does  not 
include  all  legal  esUites  in  him  ;  but  if  he  gives  all  other  his 
real  estate.  It  does,  except  indeed  his  intention  appears  very 
plain  to  the  contrary ;  as  if  it  be  in  tru^t  by  mortgage  or 
sale  to  raise  money,  Sec  the  testalor  should  devise  to  his 
executors  all  such  estates  as  are  tb  ?n .  in  mortgage  to  him ; 
and  it  is  proper  to  devise  all  such  fisl  ites  as  he  is  seised  of  in 
trust,  lest  the  trust  estates,  being  nnievised,  should  descciM^ 
to  an  infant  heir  or  married  woman. 
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''  Revocation  in  tolo  or  pro  tanto^ 

^'  ftOT)  A.  devised  lands,  held  bv  Icnse /or  Uies,  and  after- 
wards n^ne  wed  the  lease :  this  lb  a  revocuiion  ot' the  will,  as 
to  the   leoselh)ld. 

*''ilO.  A.  devi:ies  all  his  ealatc,  taniy  and  intercit  in  a 
leaseliold  for  yiars,  and  afterwards  renews  the  lease:  a  doubt 
may  arise,  whether  the  lands  pass  or  not,  as  the  words  estate 
term  and  interest  seem  to  be  confined  to  such  estate^  itrm^ 
and  intercit  as  he  had  in  Ujic  lands  at  the  time  of  making  hit 
will ;  therefore  ti.e  most  proper  way  is  to  devise  his  land* 
'' during  all  such  estate,"  term,  and  interest  as  he  shall  have 
''  therein  at  the  time  of  his  decease/'  which  would  be  good  in 
cr.s2  the  lease  was  renewed  afterwards. 

<^  "2 1 1 .  i\.  devised  lands  to  B.  C.  and  D.  in  trust,  and  after- 
wards made  a  lease  of  these  lands,  or  part  thereof,  to  B.  to 
commence  after  the  decease  of  A. :  this  is  a  revocation  of 
the  devise  to  B.  as  to  the  lands  leased.  So  if  the  lease  was 
made  to  commence  in  AS  life-time,  upon  his  decease  the 
term  merged  in  the  fee ;  lo  prevent  which,  the  right  way  is 
for  A.  by  a  writing  under  liis  hand,  to  recite  lu's  will,  and 
direct  his  trustees,  within  a  year  after  his  decease,  to  make 
a  lease  for  years,  to  a  trustee  in  trust  for  B.  upon  such  and 
such  conditions,  (stating  them)  which  it  shall  be  at  the  elec- 
tion of  B.  to  accept,  on  executing  the  lease,  and  on  entering 
into  such  and  sucn  covenants,  stating  them/' 

That  part  of  the  work  which  belongs  to  Mr.  Ritson  is  en- 
titled Critical  Observations  on  the  various  and  essential  Parts 
of  a  Deed.  It  contains  observations  upon  the  following 
words: 

*  This  Indenture*—  *  made  the  day  of-  *  in  the  ytnr  of 
the  rtign/  &c. — 'by  the  grace  of  God/  &c. — 'defender  of  the  faith, 
inc,  — *  and  so  forth' — *and  in  the  Year  of  our  Lord,'  &c. — •  whereas, 
thesaid/  &c. — *  witnesselh,  that  iu  consideration,'  &c. — *  the  receipt/ 
— •  he  the  said  C.  C.  hath  grantc<l,'&c. — '  and  by  these  prc- 
f  .»nts  dolh  f  rant,'  &c. — *  bargain,  sell,'  — *  relea^^c/  — '  and  confirm/ 
— *  all  that,  the  manor  or  lordship  or  reputed  manor  or  lordship 
of/  &r. — *  woods,  underwoods'—*  which  said,  &t,  are  now  in 
the  actual  possession' — *  by  virtue  of  a  bargain  and  sale" — *  ia 
consideration  of  .5^.* — *  in  afid  by  one  indenture' — *  bearing  datt 
tied  y  next  bclon:  thedjiy  of  the  date  of  these  pr(*scntb' — *  and  by 
lorce  of  the  statute  n:ado  for  t  ansfcrrins  uses  into  possession* — 
*  and  all  the  estate,'  -*  Ijave  aoJ  to  hold*—*  to    the    use'—*  that 
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claiming  by,  from,  6t  under  him' — *  title  of  dower/ — *  coansel 
learned  in  the  law* — *  hands  and  seab'— *  sealed ' — *  and  delivered' 
-^*  in  the  presence  of  us.* 

As   a  specimeoj  take  the  following  article : 

''  Whereat,  the  taid,  S^c. 

''  In  some  cases  a  recital  may  amount  to  a  graDt,  or  have 
the  same  effect.     14  Finer,  52; 

^^  A  recital  of  itself  is  nothing,  but  being  considered  and 
joined  with  the  rest  of  the  deed^  is  material;  and  so  a  recital, 
that  whereat,  he  is  possessed,  8cc.  amounts  to  an  agreement' 
or  nndertaking  that  be  is    possessed.      Severn  v.  Clark, 
Jjeon.  122. 

'^  A  recital  shall  not  make  a  covenant.   Sir  F»  Uollit  ▼• 
Sir  JR.  Carr,  %  Fre^m.  3,  diet,  arguendo. 

''  The- introduction  of  a  recital  by  whereat,  8cc.  into  deeds 
which  begin  Thit  indenture,  occasions  a  most  gross  and 
manifest  absurdity,  by  opposing  a  full  stop  in  the  very  be- 
ginning of  a  sentence ;  an  absurdity,  which,  though  gross 
and  manifest,  is  nevertheless  unnoticed  and  continued. 
This  might  be  remedied,  by  writing  er» indenture.  Sec. 

'^The  old' deeds  had  no  recitals,  but  they  appear  ta  be 
modern  inventions,  for  the  sake  of  increasing  fees." 

This  is  exactly  in  the  spirit  of  Mr.  Ritson ;  it  shew^ 
acumen  and  rei^arch,  but  it  concludes  with  a  coarse  satire, 
which  many  of  our  readers  will  think  too  harsh. 

The  simplicity  of  ancient  deeds  is  not  to  be  attributed  to 
the  superior  ingenuity  or  integrity  of  the  ancient  convey- 
ancers, but  to  the  more  simple  state  of  society  in  former  times. 
When  lands  were  chiefly  in  the  possession  of  t^ie  great  barons 
or  of  the  reli6:ious  houses  and  lay  or  ecclesiastical  corpora- 
tions, and  wlfien  also  land  was  almost  the  only  security 
tb  which  money  Was  in  vested^*  estates  were  permitted  to  de- 
scend from  father  to  son  in  almost  an  uninterrupted  channel. 
The  rights  of  theheir  and  of  the  younger  children  were  deter- 
mined by  the  course  of  the  law  rather  thpn  by  the  foresight  of 
the  conveyancer;  and  estates  wpre  transferred  from  one  pro- 
prietor to  another  by  simple  grants  or  feoffments,  some- 
times with  secret  uses  to  the  feoffor,  and  the  occupier  of 
the  land  was  cither  a  tenant  at  will  or  a  lessee  for  a  short 
term  of  years.  Now  since  the  statute  of  uses  and  of  devises 
the  faceof  society  is  changed.     Land  and  its  raw  produce 
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is  no  longer  the  principal  wealth  of  the  country :    com* 
merce  and  luxury  !)ave  increased  the  meaiis^  the  wants^  and 
the  mutual  relations  of  almost  every  individual  in  society* 
The  elder  son  no  longer  engrosses  all  the  wealtii  of  the  ra- 
mily  and  is  nolonger  considered  as  the  prop,  tlic  support,  and 
protector  of  the  younger  children,  for  whom  provisions   are 
made  by  complicated  conveyances,  intrust,  under  the  most 
Toluminons  wills  and  unwieldy  settlements.    The  spirit  of 
trade  and  speculation   which  pervades  all  ranks,  from  the 
i^ricultural  and  building  Leviathan  of  the  bouse  of  peers  to 
almost  the  lowest  of  his  tenantry,  as  it  has  created  the  ne- 
cessity of  converting  every  security,  as  far  as  possible,  into 
a  trading  capital,  either  for  the  pur|X)se  of  commencing  new 
commercial  undertakings  or  to  secure  to  creditors  the  pay- 
ment of  debts  incurred  on  the  old ;  add  to  these  die  effect  of 
the  bankrupt  laws  which  render  almost  ^^  alt  assurance  tittle 
sure  " :  all  these  have  rendered  the  business  of  the  convey- 
ancer most  complicated    and  intricate.     His   deeds  must 
provide  forall  contingencies  nndembrace  all  kinds  of  property. 
Every  thing  that  is  capable  of  being  converted  into  wealth  or 
gain,  above  and  below  ground,  is  not  merely  to  be  passed 
from  hand  to  hand,  but  is  to  be,  more  frequently,  assured  to 
the  possession  of  one  in  trust  for  many  others,  by  way  of 
security  to  creditors  or  provision  for  families.     In  this  view 
of  the  business  of  a  conveyancer,  'his  occupation  is  as  various 
and  complex  as  the  business  of  the  world  we  live  in,  and  we 
are  not  to  wonder  that  bis  deeds  are  commensurably  long 
and  intricate.    And  they  are  the  more  so,  because  it  is  the 
practice  to  ascertain    every  thing  by  specific  covenants, 
instead  of  relying  upon  general  warranties,  or  leaving  the 
parties  to  seek  the  aid  of  a  court  of  equity ;  and,  because,  at 
the  same  time  that  it  is  desirable  to  seltle  the  property'  strictly 
in  one  respect,  it  is  also  an  object  to  give  the  trustees  full  and 
specific  powers  of  disposition  over  it,  as  actual  proprietors, 
for  the  benefit  of  the  celles  que  trusts. 

We  are  therefore,  for  our  own  parts,  far  from  thinking  with 
Mr.  Ritson  that  therecitalin  deeds  was,  wholly,  introduced  for 
the  sake  of  the  fees,  though  lioweverthey  may  sometimes  oc- 
casion it  to  be  lengthened  too  much.  In  many  instances  it  is 
true,  much  recital  is  unnecessary;  but  in  many  others  a  concise 
recital  of  some  of  the  leading  facts  which  mark  the  relative 
situation  of  the  parties  must  sot  only  afford  a  more  ensv  clue 
(o  the  understanding  of  the  whole  deed  and  the  intention  of 
ihe  narties,  but  it  may  also  euable  the  conveyancer  to 
abridge  considerably  the  verbosity  of  his  covenants. 

With  respect  to  the  other  observation,  as  to  the  grammatical 
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inaccuracy  of  the  commencemeot  of  modern  indentures,  it 
has  occurred  to  ourselves,  and  doubtless  to  manj  others,  and 
Vfe  see  no  reason  why  it  should  not  be  altered.  We  should 
indeed  be  amongst  the  first  to  recommend  the  study  of  neat- 
ness and  the  total  banishment  of  tautology  from  every  so* 
Icmn  deed  :  but  we  know  the  utility  and  the  sanctity  of  long 
established  forms;  we  know  the  danger  of  innovation;  and 
we  know,  that  he  who  attempts  it  must  arrc^ate  to 
himself  no  small  confidence  in  bis  own  judgment.  Were  it 
uot  for  this  we  should  see  much  of  the  trash  of  the  office  of  the 
special  pleader  the  equity  draughtsman,  and  the  convey- 
ancer l^nishcd  from  all  our  precedents.  Abating  this,  it  is 
only  ignorance  or  a  superficial  view  of  life  and  human  affairs 
that  will  raise  an  outcry  against  the  length  of  legal  proceed- 
ings ;  and  in  this  opinion  we  are  happy  to  be  confirmed  by  the 
authority  of  one  whom  few  will  question  for  his  accuracy  of 
Judgment,  and  none  surely  for  his  want  of  candour  in  this 
instance  ;  we  mean  that  of  Dr.  Johnson,  who  considers  the 
length  ofan  ordinary  conveyance  not  so  much  attributable  to 
the  interested  views  or  the  ignorant  and  prosing  habits  of 
the  conveyancer,  as  to  the  general  infidelity  and  suspicion  of 
all  mankind  in  worldly  concerns. 

**  If  we  consider  the  present  state  of  the  world,  it  will  be  found 
that  all  confidence  is  lobt  among  mankind ;  that  no  man  ventures 
Co  act  where  money  can  be  endangered  upon  the  faith  of  another. 
It  is  impossible  to  see  the  long  scrolls  in  which  every  contract  is  in- 
cluded, with  all  their  appendages  of  seals  and  attestation,  without 
wondering  at  the  depravity  of  those  beings  who  must  be  restrained 
from  violation  of  promise  by  such  formal  and  public  evidences,  and 
precluded  from  equivocation  and  subterfuge  by  such  punctilious 
minuteness.  Among  all  the  satires  to  which  folly  and  wickedness 
have  given  occasion,  none  is  equally  severe  with  a  bond  or  a  settle* 
mcnt." 

We  shall  add  the  following  extract  from  Mr.  Riison^soh^ 
nervations  : 

p'  Bearing  date  the  day  next  before  the  day  of  the  date  of 
these  prefents.'^"]        ^ 

**  A  data  includes  the  day,  butac/ie  c^a/iis  excludes  the  day. 
Hgfh  V  jlsh,  C  Salk,  4»S." 

''Common  sense  and  liord  Cofe  however  tell  us  that  '*  from 
the  date'  and  ^^from  the  day  of  the  date'*  mean  the  same 
thiiiff ;  and  Lord  Mansfieldy  the  case  of  Pugh  v.  (he  Duke  of 
Jacos,  Cowp.  has  decided  that  in  deeds  it  meanseither  from  the 
daj-  exclusive  or  inclusive,  us  the  context  and  the  intention 
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of  the  parties  shall  dctern)ine,  and  that  the  dislinction  that 
from  is  inclusive  is  a  subtlety  unworthy  the  jareon  of  the 
schools.  In  this  he  has  been  widely  followed  by  Lord  Ellen* 
iorougksLnd  the  whole  court  of  King's  Bench  in  the  case  of 
the  King  v.  Stevens,  Smith's  Rep.  44  Geo.  111.437,  where  the 
same  doctrine  has  been  extended  to  indictments^  and  this  plain 
rule  has  seen  established,  ''that  in, all  cases  tlie  language  of 
all  legal  proceedings  is  to  be  construed  by  the  conXext  and  by 
known  usasce,  as  all  other  words  and  writings.'^ 

We  think  therefore  that  tlie  editor  should  have  noticed 
this,  we  mean  the  case  of  Pugh  v.  the  Duke  of  Leeds.  But 
he  has  been  very  sparing  of  his  labour  ;  he  has  not  even  cor- 
rected the  grammar  of  these  hasty  notes,  in  which  we  fre- 
quently find  a  change  of  the  tenses  in  the  same  sentence, 
which,  though  very  excusable  in  the  draught  of  a  deed,  writ- 
ten in  the  hurry  ot  business,  is  scarcely  so  in  a  printed  book. 
The  editor  perhaps  was  led  to  this  by  respect  for  the  eminent 
character  of  the  author,  and  was  afraid  to  change  or  to  doubt 
any  thin^ ;  but  if  so,  he  pays  a  false  tribute  to  his  memory. 

The  editor,  in  the  little  he  has  done,  has  shewn  a  taste 
to  which  we  are  avowed  enemies,  in  his  preface,  as  above 
lie  speaks  of  a  iep-logical  career.  What  new  idea  is  conveyed 
by  the  term  legi^logics,  beyond  ihe  plain  English  of  the  study 
of  the  law,  we  know  not ;  but  we  should  be  greatly  surprised  if 
any  one  should  publish  an  essay  on  legi-logics  as  a  treatise  on 
the  study  of  the  law,  and  we  believe  few  who  read  the  adver- 
tisement would  understand  it.  We  wholly  object  to  weo-/ogtWZ 
licences;  but  if  a  novel  term  must  be  used,  we  recommend 
fiomo'logical,  as  of  a  more  regular  etymology,  being  com- 
pounded of  two  Greek  words,  whereas  the  word  legi-logical 
is  formed  by  the  union  of  a  Li  tin  and  a  Greek  word,  which 
constitutes  a  most  barbarous  jargon. 

We  had  nearly  lost  sight  of  the  original  object  of  this  ac- 
count but  we  shall  conclude  with  saying,  that  Mr.  Ritson's 
part  of  it  may  be  of  service  as  a  hint  to  some  one  for  a  plau 
of  analysing  and  commenting  upon  the  usual  parts  of  a  deed  ^ 
which,  if  well  executed,  might  be  very  useful.  As  to  the  whole 
book  we  may  add  that,  as  the  size  and  price  are  but  small  and 
it  may  contain  some  practical  hints  /or  the  attprney  or 
the  veVy  young  conveyancer,  it  may  be  useful  both  as  a  speci- 
men of  a  practical  common  place  book  and  also  as  a  sort  of 
;t!^i$tant  to  the  ofhce.  It  does  not  profess  to  contain  much  ; 
and  we  should  not  have  dwelt  upon  it  so  long  had  it  not 
afforded  us  an  opportunity  of  attacking  an  illiberal  prejudicCj 
which  wc  shall  be  happy  at  all  times  to  repel. 
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Observations  by  M .  C.  on  the  Succinct  View  of  the  Law  of" 
Infancy,  by  11.  R. 

TT  is  not  my  intention  to  follow  the  Author  of  the  SQCcinct 
View  of  the  Law  applicable  to  Infancy  through  the 
whole  matter  inserted  by  him  in  the  Law  Jburnal,  but 
merely  to  confine  myself  to  such  parts  of  it  as  clash  with 
the  positions  advanced  by  me  in  the  Critique  on  Mr.  IVat-* 
AtWs  Chapter  oF  Infancy. 

I  agree  with  the  Author  of  the  Succinct  View,  that  the 

§rand  principle  which  governs  all  the  cuses  that  have  been 
etermined  in  regard  to  the  acts  of  infants,  is  to  protect  their 
weakness  and  inexperience  from  the  snares  of  the  world,  but 
I  object  to  the  inference  which  he  draws  from  those  cases# 
'^  that  the  deeds  of  minors,  where  there  is  no.  appearance  or 
semblance  of  benefit  to  them,  are  void."  Ihis  certainly 
18  not  correct,  tor  then  those  deeds  of  infants  which  are  not 
prejudicial  to  themselves, and  are  beneficial  toothers,  would 
be  bad ;  but  indisputably  cases  of  this  sort  do  not  come 
within  the  reason  of  the  privilege  given  to  infants,  which  is 
io  protect  them  from  wrong,  and  eessantc  ratione  cts$  t  ct  ipsa 
lex;  nor  is  there  one  syllable  in  the  cases  to  warrant  the 
inference  that  such  deeds  are  bad.  On  the  contrary,  there 
are  many  express  decisions  ai^d  obiter  sayings  in  their  favour. 
Indeed,  tbeir  validity  is  admitted  by  the  Author  of  the  Suc- 
cinct View  himself,  (with  that  disregard  to  consistency  which 
is  observable  in  many  instances)  in  p.  0,  where  it  is  stated 
'*  that  the  transactions  of  an  infant  which  do  not  touch  his 
interest,  but  take  effect  from  an  authority  which  he  is  in 
trusted  by  law  to  execute,  will  bind  him." 

(  come  now  to  the  consideration  of  Zoitch  v.  Parsons.  In 
the  construction  of  this  case  the  opinion  of  the  author  of  th^ 
Succinct  View  is  widely  diAerent  from  mine.  He  stateil, 
'<  the  court  held  the  deeds  to  be  voidable  only  as  the  trans* 
action  appeared  to  have  been  for  his  (the  infant's}  benefit. 
I'he  first  general  question  considered  in  that  Case  was,  whe- 
ther the  conveyance  was  good  and  bound  the  infant;  now 
as  it  was,  the  unanimous  opinion  of  the  judces  that  he  wan 
bound,  the  Aulhcir  oflheView,  in  saying  that  the  convey^ 
ance  Was  voidable  by  the  infant,  must  mean  that  it  wa» 
binding  only  during  his  minority,  and  that  whon  he  came  of 
m:.^,  he  might  avoid  it*  I  shall  attack  this  position,  and  eiV' 
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deavour  to  shew  thot  the  opinion  of  the  court  was,  that 
the  infant  was  bound  for  ever,  ^Vhen  cases  have  been  deter- 
mined on  good  and  indisputable  principles,  and  other  cases 
arise,  differing  in  rircdiuslanccs  from  those  so  determined, 
yet  if  the  same  piiiioij^los  occur,  ihey  will  govern  the  new 
cases  to  the  full  cxlciit  to  which  they  were  applied  in  the 
•determined  cnsra.  Whether  the  reasons  on  which  ihe  cases 
were  founded  that  hjive  determined  the  acts  of  infants  to 
be  good  for  ever  exist  in  the  case  of  Zouch  v,  Parsonsy  it 
is  not  ray  present  business  to  enquire:  my  obicct  is  to  shew 
that  it  was  the  opinion  of  Lord  M £r//5/^>/(/ and  the  court,  that 
these  reasons  diu  exist.  '*  To  mention  a  rule  or  two,"  says 
Lord  M.  *^  the  reasons  of  which  are  applicable  to  the  present 
case." — Why,  if  they  were  applicable  to  it,  they  will  unoues- 
tionably  govern  it  to  their  fullest  extent.  The  first  rule  he 
mentions  is,  ''  if  an  infant  does  a  right  act  which  he  ought 
to  do,  it  shall  bind  liim."  He  then  enumerates  several  instan- 
ces where  the  acts  of  infants  are  good  and  binding  forever; 
as,  to  make  equal  partition.  Now  when  he  comes  to  apply 
the  rules  laid  duwn  to  the  case  under  consideration,  he  ob- 
serves, "  by  Jict  of  parliaincnl,  7  jJ»ne,  the  infant  was  com- 
pellMi:!e  to  do  it  duriiig  his  minority  ;"  and  adds,  "  there 
can  be  no  doubl  the  infant  was  compellable  to  do  what  he 
has  done."  It  l^fif  fo/e  was  clearly  the  opinion  of  the  court 
that  the  rcasui-.s  wi;ich  govcnud  the  cnses  of  equal  partition, 
and  which  were  i^jood  forever  ngainst  the  infant,  applied  to 
and  governed  tii;-  cji^e  o\'Z(mvfi.  v.  Parsons.  The  reason  be- 
ins:,  thiit  tlic  act  of  an  infant  which  he  is  compellable  to  do 
wifl  he  uood  though  it  is  done  without  con^pulsion,  and  in  that 
cnse  hr  was  coinpcllaiilc  lo  do  \\hat  he  did  voluntarily,  I 
shall  continc  myself  to  this  rule  ;  being  apprehensive  of 
taking  up  loo  much  space  in  the  Journal;  other  rules,  how- 
ever, were  equally  strong  as  that  I  have  noticed.  1  will 
now  stale  another  reason  that  it  was  theoy)inion  of  the  court 
that  tlie  infant  was  hound  for  tver.  When  a  term  or  ex- 
pression is  borrowed,  it  musl,  unless  qualified,  be  understood 
to  be  meant  in  the  same  ?fnse  as  it  was  in  the  place  from 
whence  it  was  taken,  'i'hen  in  wlmt  sense  had  the  W(  rd 
6/wf/ been  u*^ed,  I )urinir  the  minority  of  the  infant  ?  No, 
but,  in  evrry  ra^c,  for  ev(  r.  IkVides  in  what  sense  is  it  used 
in  oilier  parts  of  the  JLclirrnCit  delivered  by  the  court :  "  Mi- 
serable must  be  ihe  condition  of  minors,"  observes  Lord  M. 
"  excluded  fr<;ir.  the  ;»c*<  icLy  and  commerce  of  the  world, 
deprived  of  nfces^aric?,  education,  employment  and  many 
adviirftaue«,  iflhev  could  Ao  uo  bindifiji  act.*'     Now  what  is 
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meant  by  the  term  binding  ?  When  applied  to  necessaries, 
&c.  itctinnot  be  denied,  that  binding  for  ever,  was  meant 
In  sajing  that  the  infant  was  bound,  it  must  therefore  have 
been  meam,  that  he  was  bound  for  ever.    The  division  of 
the  case  into  the  two  general  questions  by  Lord  Jf.  and  the 
mode  of  considering  them  are  also  conclusive,  that  in  saying 
the  infant  was  bound,  it  was  meant  to  be  understood  that  he 
was  bound  forever.     If  the  word  bound  only  meant  as  con- 
tended by  the  author  of  the  View,  bowid  during  the  infancy, 
can  it  l>e  believed  that  Lord  M.  after  having  decided   that 
the  infant  was  bound  only  during  the  infancy,  (or  in  other 
words,  that  he  ought  to  have  avoided,  the  conveyance,  after  he 
<*ameoffnll  age)  would  have  proceeded  thus?  '^  But  suppos- 
ing it  not  binding  against  him  or  those  who  stand  in   his 
place,"  (or  in  other  words,  supposing  it  to  be  ipso  fucto  void, 
or  that   it  might  be  avoided  during   his   infancy,)  "  the  se* 
cond  question  is,  whether  the  defendant  cnn  take  advantage 
of  the  infancy,  and  on  that  account  object  to  the  convey- 
ance.    This  depends  on  two  points,  firht,  whether  this  con- 
veyance be  void  or  voidable  only ;  second,  If  voidable  only, 
whether  the  infant  by  his  entry  before   Ihe  assizes  had  ab- 
solutely   avoided  it."     What!  after  saying  that  the  infant 
was  bound,  or,  in  other  words,  that  it  was  not  void  nor  could 
be  avoided  durinc^  his  infancy,  but  suppo.^ing  it  to  be  void  or 
voidable,  would  lie  have  said  there  arises  this  question.  Can 
he  avoid  it  by  entry  ?     Now,  had  there  been  other  modes  by 
which  the  infant  could  have  avoided  it  besides  entry,  this 
might  have  implied,    "  though   he  can  avoid  it  by  those 
other  modes,'yet  can  he  do  it  by  entry  r"     But  as  I  appre* 
hend  there  are   not  any  such,  it  is  in  fact  considering  over 
again   a  question  on   which  an  opinion  had  already  been 
given.  It  is  saying  we  are  of  opinion  that  this  conveyance  is 
not  voidable,  but  supposing  it  to  be  voidable  it  is  voidable  ? 
]  have  now  gone  through  and  examined  such  parts  of  the 
View  as  ap[iear  to  me  to  have  clashed  with  the  opinions  I 
advanced  in  your- last  Nnmbcr.     At  the  outset  it  was  my  in- 
tention to  have  confined  myself  to  this,  but  there  are  two 
or  three  passages  in  the  View,  eminently  conspicuous  for 
their  absurdity   and   incorrectness,  and,  therefore,  I   hope 
I  shall  be  excused  for   briefly  noticing  them.     It  is  stated 
"  that  the  court  held  the  deeds  to  be  voidable  only>  asths 
tranmction  appeared  to  have  been  for  his  benefit.     The  idea 
which  this  conveys  is,  that  if  the  deeds  hacl  not  appeared 
to  have  been  for  his  benefit,  they  would  have  been  absolute- 
ly void.  Lord  M.  after  supposing  the  deeds  not  to  be  bind- 
ing, says,  it  is  difficult  td  say  what  is  tlie  true  ground  of 
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deeds  being  void  or  only  voidable,  whether  the  soleuinity  of  the 
instrumenl,  or  the  semblance  of  benefit,  appearing  on  the 
face  of  it,  and  the  opinion  of  the  court  was,  that  the  so- 
leniity  of  the  vjsfrument  alone  would  have  been  sufficient, 
though  there  had  not  been  any  semblance  of  benefit.  This  is 
evidently  the  effect  of  what  was  delivered  on  that  point,  and 
it  must  be  obvious  to  every  person  who  reads  the  case  with 
the  least  attention,  ft  is  true.  Lord  M,  says,^  *'  But  be  the 
point  as  to  the  solemnity  of  the  instrument  as  it  may,  we  are 
of  opinion  that  the  deeds  are  only  voidable  as  there  is  a  suf- 
ficient semblance  of  benefit.''  But  this  is,  after  stating  that 
he  thought  the  solemnity  of  the  instrument  alone,  would 
have  been  sufficient.  [  take  the  liberty  here  of  making  au 
observation  on  Lord  M.'s  dictum,  that  there  was  a  semblance 
of  benefit.  The  capacity  in  which  the  infant  conveyed 
was,  as  heir  of  the  mortgagee.  In  that  capacity  he  had 
Tio  benefit;  it  was  as  executor  and  residuary  legatee, 
that  he  was  beneficially  interested  ;  and  I  take  the  law  to  be 
that  when  a  person  is  interested  in  lands  in  more  capacities 
than  one,  what  he  does  in  onegf  those  capacities  shall  affect 
him  only  as  he  is  interested  in  that  capacity. 

li  is  stated  too  that  a  jointure  on  a  wife  is  not  a  contract. 
What  is  a  contract  but  a  mutual  assent  i  Jf  the  wife  then 
dissents  to  the  provision  made  by  the  husband,  it  is  aeon* 
tract;  if  she  does  not  assent,  she  is  not  barred  of  her  dower; 
for  a  person  cannot  be  competed  jbo  take  any  property  by 
4eed  against  his  consent. 

I  begyou  will  correct  an  error  in  my  last  jcpmmunicatioi) 
wbete  it  was  stated  an  infant  wife  may  be  barifd  of  her  do* 
wrer,  fcc.  it  should  have  been  an  infant  may  be  barred  of 
her  dower,  before  marriage  by  acceptance  of  a  jointure, 
&c« 

M.  C, 

Jmnuary,  J  805. 


^fply  by  R.  R.  fo  M.  Os,  Observations  on  the  Succinct  View 
of'  the  Law  of  Infancy, 

YOU  will  please  to  receive  my  thanks  for  :the  communica* 
tionoftbe   last  letter   received  from  your  old   corrcsr 
pondent  under  the  new  application  of  M.'C.     So  fur  wab  f 
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from  intending  to  enter  into  any  literary  argument  or  con- 
troversy with  M.  C.  upon  the  subject  of  his  first  letter,  that 
I  even  desisted  from  making  any  criticisms  upon  it,  and 
merely  offered  to  the  readers  of  your  useful  and  valuable 
Journal  such  observations  as  had  lH;en  the  result  of  my  study 
and  researches.    That  a  fair  opportunity  for  criticism  pre* 
sented  itself  is  sufficiently   manifest  from  the  error  in  judg- 
ment of  M.  C.  in  referring  your  readers  to  Ketsey's  case,  * 
«s  well  as  to  the  case  of  Zouch  v.  Parsons,  in  support  of  pro- 
positions which  your  readers  will  easily  perceive  that  the 
dtcmons  in  them  did  not  authorize.  Accordingly,  in  Ketsey*B 
case,  the  court  held  the  lease  to  be  voidable  only  at  election ; 
and  the  decision  was  that  as  the  infant  had  arrived  at  ma* 
tority  before  the  rent-day,  he,  as  lessee  was  liable  to  pay  the 
rent,   upon  the  principle  as  I  conceive,  of  his  not  dissentinf^ 
to  the   lease  at  £1.     1  am  therefore  surprised  that  M.  C* 
could  collect  from   that  case  that  the  disadvantageous  pur- 
chases of  infants  are  void.     I  am,  indeed,  anxious  to  ascribe 
M.  C.*8  mistake  as  originating  in  the  above  source,  from  the 
inclination  which  I  feel  to  believe,  that  the  flattering  desire 
to  sit  in  judgment  upon  another's  work  could  not  induce  M. 
C.  to  mistate  authorities  in  order  to  give  colour  to  bis  cri- 
ticisms. 

The  labour  and  anxiety  of  M.  C,  in  his  last  letter  to  sup- 
port his  allegation  in  the  first,  viz.  that  in  Zouch  v.  Parsons 
*'  Lord  Man^eld,  after  an  excellent  display  of  principle, 
resolved  that  the  infant  was  bound,'*  will  clearly  appear  from 
perusing  his  erudite  and  luininous  comments  upon  the  judg- 
ments pronolinced  in  that  cs^se.  '^  The  Succinct  View  of  t^e 
Law  of  Infancy,*' in  unfortunately  differing  in  expression 
and  declaring  the  grounds  of  the  judgment  of  the  court  in 
the  following  words,  "  there  the  infant  heir  of  a  mortgagee 
in  fee  reconveyed  the  estate  by  lease  and  release ;  the  heir 
still  being  a  minor,  the  court  held  the  deeds  to  be  voidable 
only,  as  the  transaction  appeared  to  have  been  for  bis  benefit,'^ 
has  brought  down  upon  itself  the  grievous  weight  of  xVI.  C.'s 
animadversion.    Although  license  may  be  given  to    M.  C. 
to  palliate  with  candour  inadvertent  orx:asual   mistakes,  yet 
that  liberty  cannot  be  granted  him  when   he  perseveres  in 
error  merely  from  an  unwillingness  to  acknowledge  it;  espe- 
cially when  the  mistake  is  rendered  so  easily  conspicuous  as 
by  the  simple  reference  to  the  case  which  he  cites.     With 
respect  to  the  correctness  of  my  conception  and  statement 
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of  the  decision  of  Zoitch  v.  Parsons,  I  shall  only  refer  yonr 
readers  to  the  report  of  the  case  by  Sir  James  Burrows^*  and 
to  Mr.  Hargrove's  notion  or  idea  of  the  grounds  of  that  judg- 
ment in  his  short  note  to  page  61,  b.  of  CoA'^*  upon  Littleton. 
M.  C.  objects  to  the  proposition  "  that  the  deeds  of  minors 
where  there  is  no  appearance  or  semblance  of  benefit  to 
them  are  void/*     But  notwithstanding  the  objection^  I  have 
found  no  reason  or  authority  to  convince  me  that  the  pro- 
position as  a  general  one  is  incorrect.     If  an  infant  execute 
a  bond  with  a  penalty,  it  is  void;t  contra  if  the  bond  be  sin- 
gle and  for  a  proper  consideration :]:,  and  for  the  following 
reasons:  in  the  first  case  the  penalty  appearing  upon  the 
face  of  the  instrument,  affords  a  legal  inference  sufficient  to 
repel  any  presumption  of  a  semblance  of  benefit  to  the  infant 
from  the  transaction;  but  in   the  second,  the  consideration 
of  the  bond  being  snfRcient  and  advantageous  to  the  infant 
as  collected  from  the  matter  of  the  instiimient,  is  not  con- 
sidered void.     Besides,  your  attentive  readers  will  collect 
from  the  following  extract  of  Lord  Mans/ie/cTs  judgment 
in  Zourh  v.  P arsons y  that  the   above  |)roposition  was  impli- 
edly admitted  by    his  lordship  in  the  judgment  pronounced 
in  that  case."     *'  We  are  ail  of  opinion,  that  the  lOQl.  recei- 
ved, and  the  oilier  circumbiances   of  the  transaction  shew  a 
SEMBLANCE  OF   BENKFiT  suliicientto  make  it  voidable  only 
upon  the  matter  of  the  conveyance."     J'Vom  whence  surely  a 
justSinference  arises  that  the  court  might  or  would  have  been 
of  the  contrary  opinion,  if  ii/cA  a  sentblqnce  of  benrJitUad 
not  appeared  upon  the  face  of  the  conveyance. 

The  next  charge  is  of  inconsistency  in  stating  "  that  the 
transactions  of  an  infant,  which  do  not  touch  his  interest,  but 
take  effect  from  an  nuthoritjj  which  he  is  intrusted  by  law  to 
execute,  will  bind  him."  It  seems  that  M.  C.  in  the  heal  of 
criticism  has  forgot  that  there  are  such  things  as  exceptions  to 
general  rules,  which  are  not  tcnncd  inconsistences ;  and 
this- exception  with  many  others  stated  in  the  Succint  View, 
proves  the  existence  of  the  rule.  IF  then,  the  law,  in 
opposition  to  the  general  disability  of  infan<'y  has  impowered 
a  minor  to  execute  an  authority  delegated  to  liim,  which  in 
$10  wise  aflects  his  interest^  the  eyes  of  my  intellect  are  not 
sutficiently  strong  to  perceive  the  inconsistency  with  which 


«•  3  Burr,  ITp^f. 
•f   Co.  Jut.   17 '2.  /7. 
;  Cro.  Efiz,  320. 
o 


the  Law  applicable  to   Infancy.  54 

I  am  charged,  in  setting  forth'such  an  instance  as  an  excep 
tion  to  a  general  rule. 

[t  afforus  me  pleasure  to  find  that  your  old  correspondent^ 
after  a  lon^  discussion  upon  the  merits  of  the  judgments  ii\ 
Zouch  V,  Parsons,  hus  recreated  his  mind  with  a  legal  st/l^ 
logism,  A  contract  is  a  mutual  assent.  A.  agrees  to  make  a 
settlement  upon  B.  to  which  B.  assents^  ergo  the  agreement 
of  A.  and  the  assent  of  B.  amount  to  a  contract.  But  suppose 
the  case  to  be  that  A.  alone  is  competent  to  contract^  and 
B.  his  intended  wife  was  not  able  to  assent  on  account  of 
infancy  (and  this  is  the  true  state  of  the  question,)  what 
then  will  become  of  the  learned  syllogism,  or  sophism, 
with  greater  propriety  ?  One  would  conjecture  that  by  losin^t; 
one  of  its  supporters,  it  must  fall.  But  1  leave  this  to  your 
readers  lo  determine,  earnestly  recommendine  to  M.  C.  the 
perusal  oS  Drury  v.  Drury^^  in  which  he  will  find  the  fol- 
lowing passage,  urged  for  the  appellrjit  in  that  case,  and 
which,  with  the  other  arguments  used,  finally  prevailed  with 
the  House  of  Lords."  That  no  woman  having  a  jointure  set- 
tled upon  her  before  marriage,  should  claim  or  have  title 
to  dower.  So  chat  in  all  cases  where  jointure*  are  made,  the 
subsequent  (marriage  which,  at  common  law,  gives  a  title 
of  dower,)  after  this  act,  gave  no  such  title;  and  the  jointure 
is  made  a  statutable  provision  for  her,  in  lieu  of  the  provi- 
sion at  common  Ir^w.  It  does  not  therefore  depend  upon 
tilt  consent  oftheuije,  that  the  jointure  takes  away  her  right 
of  dower;  but,  having  the  jointure,  she  never  gains  any  title 
to  dower.  That  the  statiitet  gives  no  colour  for  the  cim* 
struciive  exception  of  infants.  The  words  are  generally, 
every  7£:o/nan  married  having  jointure  made,  shall  not  claim 
nor  have  title  to  any  doiicet,  which  includes  iiif'ants  as  well 
^s  adults."  The  case  last  referred  to  is  an  authority  that  if 
thejointure  be  made  before  marriage  according  to  the  statute 
the  subsequent  assent  of  the  wife  then  an  infant  is  unne- 
cessary :%  but  M.  C.  seems  to  think  otherwise,  which  perhaps 
proceeds  from  a  spirit  of  gallantry,  suggesting  Uiat  an  act  of 
parliament  should  not  be  construed  in  such  a  mauner  as 
to  oblige  a  lady  to  accept  a  benefit  by  deed  against  her  in- 
clination, 

Having  now  Mr.  Editor,  submitted  to  your  readers  the 
observations  which  have  occurred  to  me  from  the  perusal  of 
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the  last  If  Iter  of  your  Old  Correspondent,  I  must  openly 
profess  that  my  engagements  will  not  allow  me  the 
opportunity  of  noticing  any  other  objections  which  he 
may  think  proper  to  make  in  consequence  of  this  reply, 
I  shall  therefore  lake  the  liberty  of  recommending  to  your 
readers  to  examine  the  principles  with  the  cases,  and  1  flat- 
ter myself,  that  in  most  if  not  in  all  my  propositions,  they 
will  find  that  I  am  supported  by  Authority. 

I  am.  Sir, 

Your  bumble  Servant, 
Lincoln's  Inn,  Jan.  14,  1805.  K.  R. 


The  subject  discussed  in  the  letters  of  JIf.  C.  and  7?.  R. 
is  of  such  interest  and  importance,  that  we  hope  we  shall  be 
excused  for  giving  to  both  an  immediate  insertion.  We  in- 
tend no  undue  preference  to  our  friend  R,  R,  by  inserting 
his  reply  immediately  after  the  observations  of  M.  C.  in 
whom  we  now  acknowledge  an  old  friend.  We  wish  to  lay 
the  arguments  on  both  sides  before  our  readers  as  early  a« 
possible;  and  we  are  sorry  that  want  of  room  prevents  ns 
from  inserting  alfH)  a  very  able  comment  both  upon  the 
Critique  on  Mr.  fVatkins's  Principles  of  Conreyancing,  and 
on  The  Succinct  View  of  the  Law  of  Infancy,  in  which  the 
validity  of  the  deeds  oFmfants  is  well  discussed,  which  wehave 
received  from  our  ingenious  correspondent  SruDBNs;to 
whom  we  take  this  opportunity  of  returning  our  thanks,  as 
well  for  that,  as  for  other  favours,  in  him,  M.  C.  will  find, 
to  a  certain  extent ,  an  able  coadjutor.  We  repeat  that  we 
feel  great  obligations  for  the  sissistance  which  Studens  has 
given  to  the  miscellaneous  part  of  oui- publication,  and  we 
need  now  scarcely  add,  that  we  shall  be  happy  to  insert  his 
promised  essays,  whenever  he  has  leisure  to  communicate 
them ;  for  it  is,  in  a  great  measure,  by  the  liberal  discus- 
sion of  such  questions  as  are  involved  in  the  inquiries  of  our 
three  correspondents,  M.  C.  R.  R.  and  J>tudens,  that  we 
hope  to  make  this  part  of  our  work  particularly  usefuL 
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Sttjpbns  on  the  Law  of  Infancy. 

Y^SSENTING  iamaDj  instances^  with  respect  to  the 
"^^deeds  of  infaots^  from  the  positions  and  conclusions 
of  as  well  yonr  oldtorrespondent,  as  the  writer  of  the 
$uccinet  View,  1  beg  leave  to  request  the  .insertion  of  the 
following  observations  and  comments  upon  thatiQiportant 
sntgect ;  important  in  the  highest  degree  because  it  is  a 
subject  upon  which  few  gentlemen^  since  the  case  olZoufih 
T.  Parsons,  s^em  to  have  been  able  to  make  up  their 
minds  with  any  satisfaction  to  themselves^  inasmuch  as 
the  opinions  advauced  by  Lord  Mansfield  in  that  c^se^ 
npon  the  diiitinction  between  the  void  and  ^oid^ble  ficts 
of  infants^  was  contrary  to  the  previously  received  doc- 
trine. 

The  first  point  is,  What  is  the  true  ground  of  distinction, 
between  such  acts  of  infants  as  are  absolutely  void,  and 
such  as  areonly  roiiafr/e?  The  writer  of  the  Succinct  View 
says,  (p. 3),  that  the  result  of  all  the  determiQations  seems 
to  establish  this  proposition — that  ''  the  deeds,  qf  minors, 
whtrethereisnoumblance  of  benefit  to  them  are  vpid;  but 
that  those  from  which  they  may  probably  receive 
advantage,  and  are  entered  into  with  s reat  solemnity,  are 
voidable  only/'  But  with  rospect  to  the  proposition,  sup*> 
posing  the  ideas  meant  to  be  expressed  are  accurate,  which 
however  it  is  conceived  they  are  not,  it  appears  to  me 
that  it  is  Qot  correctly  laid  down  in  terms ;  for  if  the  word 
and,  in  the  latter  part  of  the  proposition,  is  to  be  taken 
as  a  copulative,  then  we  must  iufer,  to  make  an  infant's 
contract  voidable,  it  must  be  not  merely  for  his  advan- 
tage, but  must  also  be  entered  into  with  great  solemnity, 
which  is  clearly  wrong.  For,  suppose  an  agreement,  mani- 
festly for  the  infant's  advantage,  to  be  under-hand  only, 
here  would  be  a  conirsLCt  not  carried  into  execution  with 
great  solemnity,  yet  unquestionably  not  void,  but  voidable. 
On  the  other  hand,  if  the  word  and,  in  the  latter  part  of 
the  proposition,  is  to  be  taken  in  the  disjunctive,  and  we 
are  to  read  or,  then  we  must  infer  From  the  whole,  that, 
where  there  is  no  semblance  of  benefit,  the  deed  is  void; 
but  where  it  is  entered  iuto  with  great  solemnity,  it  is 
voidable.  Then,  suppose  the  infant  to  make  r  feoffment 
greatly  to  his  disadvantage,  it  is  plain^  according  to  the 
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above  proposition  of  the  writer  of  the  Succinct  View  thai 
such  feomneDt  would,  at  oue  and  the  same  time,  be  both 
absolutely  voidsnd  not  absolutely  void  but  only  voidable,  for 
it  would  be  a  deed  of  thegreatest  solemnity  and  yetbe  with- 
out any  semblance  of  benefit  to  the  infant.  This  incorrect- 
ness is  perhaps  attributable  to  the  writer's  endeavour  to  brin^ 
the  essence  of  all  the  cases  within  the  terms  of  onegenerd 
proposition,  which  is  impracticable  ;  for  both  the-  soleni- 
nity  of  the  in^hument  and  the  semblance  of  benefit  can- 
not each  constitute  a  substantive  rule ;  the  one  will  be 
found  '  to  interfere  with  or  militate  against  the  other,- ib 
whatever  terms  the  proposition  shall  be  attempted  to  be 
laid  down.  And  this  confirms  me  in  the  opinion  which  I 
have  formed,  from  a  perusal  of  the  cases  before  that  of 
Zouch  V.  Parsons,  as  well  as  from  the  insufiiden<7  of  the 
reasons  which  were  relied'npon  in  that  case ;  viz.  that  the 
zemblanu  of  benefit  con9\AXxxtJ&%  the  rule,  and  the  solem- 
nity of  the  instrument  is  an  txceptionto\iiB.i  rule;  and  that 
this  exception  is  confined  Ui  fcoffment$,  notwithstanding 
the  assertions  to  the  contrary  which  are  to  be  found  in  the 
last  mentioned  case. 

The  writer  observes  aIso>  that  ''the  distinction,  as  taken  by 
him  in  the  above  proposition,  was  admitted  and  confirmed 
in  the  case  of  Zouch  v.  Parsons;*^  but  if  he  will  take  the 
trouble  of  looking  at  the  case  again,  he  will  find  himself 
in  error ;  for  the  court  distinctly  said  (3  Burr^  1804) 
itis  not  settled,  what  is  the  true  ground  upon  which  an  in- 
fant's deed  is  voidable  only^  whether  the  solemnity  of  the 
instrument  is  sufficient,  or  it  depends  upon  the  semblance 
of  benefit  to  the  infant,  from  the  matter  of  the  deed  upon 
the  face  of  it.  They,  however,  thought  that  the  law  was, 
as  laid  down  by  Perkins,  viz.  that  the  solemnity  of  the 
instrument  was  the gro//;i(f,  althoagh  they  were  not  com- 
pelled to,  nor  indeed  did  they,  hold  the  deed  to  be  void- 
able  upon  that  point  alone.  They  took  it  in  this  manner 
— here  is  both  an  instrument  of  sufficient  solemnity  and 
a  semblance  of  benefit,  therefore,  whichever  be  the  true 
ground,  the  conveyance  is  not  void  but  voidable.  Ibid. 
1808. 

The  writer  further  says,  that,  in  the  CBst  of  Zouch  v. 
Parsons,  •' the  distinction  in  PcrAms  (sect.  12)  was  also 
acknowledged  to  be  law  viz.  that  all  grants.  Sec.  which 
take  effi?ct  by  delivery  of  the  iafant's  hands  are  voidable; 
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implyiBg  that  dceds^  Ujc  which  delegate  a  men  power, 
and  convey  no  interat,  as  letters  and  warrtots  of  attorney, 
ore  void/'  But  1  ask,  ought  the  distinction  taken  by 
Perkins  to  have  been  acknowledged  for  law,  in  the  sense 
in  which  Lord  Ifuni^fMexponnded  the  passage;  and  as 
it  was  cited  by  him,  to  prove  that  feoffments  and  grants, 
Sec.  were  all  npon  the  same  footing?  What  Perkins 
means  by  the  words  'which  take  effect  by  delivery  of  the  in- 
fitni*s  kandi^  is  the  manual  irammiMeion  of  the  substance  or 
thing  itutf,  and  not  the  delivery  of  the  deeds  or  evidence  of 
ike  transaction.  It  is  the  delivery  de  manu  vt  manum  of  tbc 
thing,  asof  the  land  in  case  of  livery  of  seisin,  by  the  in- 
fant himself,  that  distinguishes  them  from  grants  and 
such  instruments  whereby  incorporeal  things  pass;  for 
grants,  fcc«  take  effect  by  delivery  of  the  deed  not  o{  the 
land.  At  least  thisis  the  meaning  of  the  authorities  which 
Perkins  cites,  and  this  very  passage  is  relied  on  in  Shep, 
Touch,  p.  <S£,  2dS»  as  an  authority  for  thedoctrine,  that 
feoffments  which  take  effect  by  delivery  of  the  hand  art 
voidable  only, but  that  grants,  &c.  which  take  effect  by 
delivery  of  the  deed,  are  void ;  and  the  cases  referred  to 
by  Perkins  do  not  warrant  Lord  Man^eld^s  conclusion,  but 
the  conclusion  which  the  author  of  the  Touchstone  put 
npon  them.  The  same  distinction  is  also  taken  between 
feoffments  and  grants  in  linche's  Law,  lib.  2,  p.  102. 

The  writer,  however,  observes,  that  '^  there  is  no  differ- 
ence  between yro^Wn^s  and  other  deeds  which  convey  an 
interest :  and,  therefore^  that  erants,  releases,  &c.  are 
only  ^voidable*'  I  shall  be  glaa  to  see  him  substantiate 
this  position :  but  the  mere  dictum  of  Lord  Man^ld, 
wilt  not  be  sufficient,  when  (as  a  thorough  investigation  of 
the  Sdbject  will  discover  to  the  writer)  that  dictum  is  op- 
posed by  a  host  of  judicial  authority.  Certainly  many 
unthorities  may  be  quoted  to  shew  that  the  deeds, 
grants,  8cc.  of  infants,  having  every  requisite  in  point  of 
toimality,  are  voidiable,  and  particuiarl v  Whelpdale^s  case, 
6  Rep.  119.  But  the  meaning  of  the  word  voidable, 
there,  is  merely  that  the  infant  cannot  plead  non  est 
factum,  but  must  atoid  it  by  shewing  the  special  matter, 
as  was  asserted  by  Cb.  J.  Holt,  and  the  whole  court  in 
Thompson  v.  Leach.^    A  feoffment  with  livery  by  the  in- 
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f^fit  in  person  IS  voidable  only;  agrantdl^liivereclVy  die 
ipfant  19  also  voidable :  but  the  distitictioa  and  substantial 
differenoe  is  as  to  the  operation  of  the  two.  llie  feoffment 
hath  an  operation^  and  passeth  the  Isnd  from  the  infant  to 
the  feoffee^  though  itis  liable  to  be    avoided :  the  grant 
hath  no  operation  at  all^  and  every  thing  remains  in  the 
grantor,  as  before  the  grant;  the  avoidance  is  ooly  ne- 
cessary, because  it  hath  the ybnn  of  a  good  deed,     faall 
the    cases    which    have  been  cited  [said  the  court  in 
ThompMn^.  Leach,  3  Mod.  310.  1  Lord  Ray^3l5'\  where 
k  is  held  that  the  deeds  of  infants  are  not  void  but  void- 
able^ the  meaning  is,  that  non  eU factum  cannot  be  pleaded 
because  tJiey  have  the  form,  though  not  the  operation  of 
Aeeds,  and  therefore  are  not  void  upon  that  account,  with- 
out shewing  some  special  matter  to  make  them  of  no 
efficacy.    Tlie  writer  of  the  Succinct  View,  however,  says, 
that ''  the  reason  whv  an  infant  cannot  plead  noit  eUfacium 
is  because  the  deed  hath  an  operation  from  the  delivery." 
But  let  us  examine  whether  be  is  borne  out  by  tlie  au- 
thority to  which  he  refers.    In  C  Inst,  483,  it  is  merely 
said,  that  an  infant,  if  he  seal  and  deliver  a  deed,  cannot 
plead  non  est  factum,  but  must  avoid  it  by  plea  of  in- 
fancy :  but  there  is  not  a  sellable  to  favour  the  opinion, 
that  the  reason  why  non  at  factum  cannot  be  pleaded,  is, 
that  the  deed  hath  an  operation  from  the  delivery.    The 
next  is  PopAam,  178,  cond  there  Jon^s,  J.  said  it  was  a 
void  contract ;  but,.that an  action  upon  the  case  did  lie 
against  the  executor  upon  the  promise.    Jone$  also  said, 
^'  if  an  infant  makes  a  promise,  itis  void  and  be  may 
plead  non  assumpsit,  which  Doddridge  did  not  deny ;  but 
upon  his  obligation  he  cannot  plead  non  est  factum,  for  he 
shall  be  bound  by  his  hands,  but  notby  his  mouth."  Now 
Jones  could  not  mean  that    the  infant  was  absolutely 
bound,  for  it  is  agreed  on  all  hands  tliat  it  must  be  either 
void  or  voidable  ?  and  if  he  did  not  mean  that  he  was  ab- 
solutely bound*  then  there  is  nothing  to  favour  the    opi- 
nion,, that  it  had  an  operation  from,  the  delivery;  but.the 
meaning  of  Jones  is  plainly  this,  that  the  infant  cannot 
ple^non  est  factum  where  the  deed  is  under  bis  hand,  but 
ne  may  plead  non  assumpsit  where  the  contract  ia  not 
under  bishand,  butby  word  ofmoutb. 

The  other  reference  is  to  what  is  said  in  the  case  of 
Stone  V.  fVi/thipoU,  Cro.  Eliz.  126,  le?.  In  the  ease  It- 
self the  court  was  clearly  of  opinion  the  actioa  did  notlie^ 
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for  the  contract  of  the  infants  was  merely  void.  There 
was  here,  therefore,  no  operation  from  the  delivery ;  bat 
perhaps  the  reference  is  to  the  assertion  of  Egerton,  coun- 
sel, who  said  it  was  adjudged  between  Edmunds  hndBtirton 
that  where  an  infant  was  bound  in  obligation,  and  at  his 
full  age  he  promised  payment,  an  action  was  maintainable 
against  his  executor  upon  this  promise,  for  that  the  bond 
which  was  the  ground  of  it  was  not  void  but  voidable,  and 
he  could  not  plead  non  est  factum  or  nil  debet  to  a  bond. 
But  we  shall  the  better  be  able  to  understand  what  was 
really  assented  to  by  tlie  court  upon  the  subject  by  ex- 
amining the  same  case  in  I  Leo.  1 14,  according  to  whicb 
it  was  said  by  fVray,  Justice,  that '  if  the  infant  hadbeen 
bound  in  an  obligation  with  a  surety,  and  afterwards,  at 
bis  full  age,  he,  in  consideration  thereof,  promiseth  to  keep 
his  surety  harmless,  upon  that  promise  an  action  lieth^ 
for  the  infant  cannot  plead  noii  est  factum,  which  see  in 
the  case  of  one  Edmunds.'  So  that  the  promise  upoa 
which  the  action  lay  was  made  by  the  infant  at  his  full 
a^  and  the  whole  only  goes  to  shew  that  he  could  not 
plead  non  est  factum,  and  that  it  was  in  that  sense  that  it 
was  considered  voidable,  and  not  because  it  had  an  opera- 
tion from  the  delivery. 

With  respect  to  Aloore,  pi.  1S2,  it  is  not  at  all  to  the 
purpose ;  most  probably  an  error  in  the  reference  was  made 
by  some  original  writer,  and  has  been  copied  by  others,  for 
I  find  it  handed  down  through  many  books.  Therefore 
there  is  nothing  in  the  cases  referred  to  which  goes  to 
shew  that  the  reason  why  non  e^^y/ic^um  cannot  be  plead- 
ed is  that  the  deed  hath  an  operation  from  the  delivery; 
and  much  less  sufficient  to  in  validate  the  solemn  resolution 
of  Holt  and  tlie  other  judges  in/fhompson  v.  Leach,  who 
there  held  that  it  hath  no  operation. 

The  writer  also  observes,  thai  "  it  was  determined  ia. 
Drury  v*  Drury,  that  if  a  provision  besettled  upon  an  in- 
fant ieme  previous  to  marriage  in  bar  of  dower,  she  will 
be  conclusively  bound  by  it  under  the  statute  of  jointures; 
hords  Hardwicke  and  iTfaiuyife/cf}  observing  that  a  jointure 
waa  not  a  contract  by  the  wife,  but  a  provision  made  by 
theiiusband,  &c.  as  defined  by  Lord  Coke,  which  obviated 
the  consequences  drawn  from  an  infant's  incapacity  to 
contract.'*  Now,  sir,  one  remark  with  respect  to  that  ob* 
a^rvation  of  Lords  Ilardwicke  and  Man^eld.  It  is  true 
tbat  a  Jointure  is  a  provision  by  the  husband,  but  tbea 
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thisproTi'sion  is  in  lien,  bar^  and  tadsfactton  of  tlie(eiii^# 
dowen  Dower  is  a  freehold  which  a  woman  will  be  en* 
titled  to  out  of  the  lands  of  her  hushjEUid  after  bis  death, 
unless  she  be  barred  by  a  jointure;  and  yet  it  is  said  the 
bartering  her  right  or  tide  to  dower  for  a  collateral  satis- 
faction, is  not  a  contract. 

From  what  the  writer  says  upon  the  subject,  lie  seems 
to  ihink  that  the  reason  given  by  Lords  Hardwicke  ahd 
Monoid  was  the  grotmd  of  the  drcision  in  Drury  and 
Drury ;  but  the  fact  is  otherwise :  the  case  was  determined 
upon  u  different  ground,  as  every  reader  cannot  fail  to 
perceive  upon  an  attentive  perusal  of  it.  That  ground 
was,  to  use  the  words  of  Lord  Chancellor  Thurlow^  in  the 
case  of  Dumford  against  Lane,  I  Bro,  Cha.  Cas.  108. 
•*  There**  (in  Drury  v.  Drurj^)  '*  it  was  taken  up  thus,  mar- 
riage may  be  between  minors-*-that  dower  attaches  upon 
marriage,  the  act  having  said  nothing  as  to  the  majority 
of  the  wife;  the  act  spoke  of  her  when  she  could  make 
the  contract/' 

At  the  end  of  the  last  Number  of  The  Jonmal, 
I  perceive  that  the  jTeader  is  cautioned  particularly  to 
notice,  that  the  writer  of  the  succinct  view  does  not  assent 
exactly  to  the  positions,  with  respect  to  the  case  of 
Zouch  and  Parson$,  of  the  gentleman  who  wrote  under 
the  signature  of  an  Old  Correspofulent ;  but  it  is  certain  thai 
the  caution  had  better  have  been  withheld,  for  the  view 
which  the  old  correspondent  has  taken  of  that  case  isoer* 
tainly  the  correct  one,  the  ground  of  the  decision  in  Zouck 
and  Parsons  being  this: — '^The  act  which  the  infant  hath 
here  done  he  was  compellable  to  do  under  the  statute  of 
7  j/nne;  ttienit  is  a  rule  of  law  that  what  an  infant  is  com- 
pellable todo,  shall,  if  done  by  him  voluntarily,  be  binding : 
the  infant  therefore  is,  iu  this  case,  bound.  This  was  the 
first  question  in  the  case,  and  the  sole  reason  upon  which 
the  court  held  the  infant  bound ;  Uiey  did  inaeed  after- 
wards go  on  to  contidcr,  supposing  the  infant  not  to 
be  bound,  whether  his  act  was  void  or  voidable  only ;  but 
the  judgment  that  he  was  bound,  went  upon  the  ground, 
that  he  might  have  been  compelled  to  do  the  act  which 
he  had  done.  I  cannot,  however,  accede  to  the  broad  ob- 
servation of  your  Old  Correspondent  that'*  by  the  decision 
inZouchnndHarsons,  the  trouble,  inconvenience,delay,aiid 
expense  of  an  application  to  a  court  of  equity  are  rend«rei| 
unnecessary."  Where  it  is  clear  the  court  of  Chancery 
would  upon  application,  compel  the  Infant  to  conTey>ther« 
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(according  lo  the  case  of  Zoueh  and  Panons)  bis  con* 
veyanoe  would  be  good  without  any  application :  but  then, 
before  any  one  could  in  practice  advise  such  an  applica- 
tion to  be  dispensed  with,  ne  must  be  in  possession  of  alicir* 
camstances  as  to  the  precise  situation  of  the  parties,  and 
the  substantial  equity  of  the  whole  transaction — circam* 
stances  which  a  court  of  equity  can  always  come  at,  but 
which  may  be  kept  back  from  the  view  of  counsel.  I  con- 
fess that  1  should  be  verr  slow  in  taking  the  whole  res- 
ponsibility upon  my  own  shoulders  merely  for  the  sake  of 
saving  the  parties  the  trouble  and  expensa  of  pursuing 
those  modes  which  the  legislature  itself  has  thought  fit 
should  be  adopted.  Great  deference  and  respe6t  is  due 
to  the  opinion  of  so  great  a  character  as  the  late  Earl  of 
Man^eld,  but  it  domseem  to  nie  that  much  might  have 
been  said  against  the  infant*s  being  bound  in  that  case; 
for  as  infant  trustees  could  not  bind  themselves  at  com- 
mon law,  and  as  the  act  of  parliament  which  meant  to 
remedy  the  inconvenience^  expressly  directs  that  a 
particular  mode,  viz.  an  application  to  the  court  of 
Chancery,  should  be  pursued,  I  should  have  questioned 
whether  the  common  law  principle,  that  what  an  infant 
is  compellable  to  do,  shall,  if  done  without  com- 
pulsion, be  bindiDg,  would  have  been  let  in  by  that 
act;  and  whether  the  act  itself  did  not  amount  to  an 
ordinance,  that  an  infant  trustee's  conveyance  should  not 
be  binding  on  him  unless  the  line  chalked  out  by  that 
act  be  pursued,  and  so  the  common  law  rule  is  inadmissa- 
ble  in  such  cases.  Your  old  correspondent  cites  the  case 
of  Caruthers  w.Carutkers,  A  Bro.C.  C.  500,  to  prove  that  an 
infsLUtvpifc  may  be  barred  ofher  dower  by  the  acceptance 
of  a  jointure.  But  it  was  determined  that  the  wife  in  that 
case,  and  under  the  particular  circumstances  of  it,  was 
not  burred.  W^'ant  of  time  prevents  me  from  following 
your  correspondents  further  in  this  communication  ;  butX 
shall  probably  beg  permission  to  occupy  a  few  pages  in  a 
future  number  in  a  further  discussion  of  the  subject;  and 
indeed,  if  i  thought  It  would  be  acceptable,  I  would  have 
transcribed  from  my  note  book  and  remit  for  insertion  in 
the  Law  Journal  an  examination  of  the  reasons,  relied 
iipon  by  Lord  Mansfield  in  tlie  case  of  Zouch  and  Parsons, 
for  thinking  all  the  deeds  of  infants  as  well  grants,  &c.  as 
feoffments,  voidable  only,  and  not  void;  for,  having  mi- 
antely  examined  the  point,  I  am  convinced  there  is  not  a 
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siagle  reason  upon  which  his  lordship  relied  that  is  not  out* 
vreigbed  by  greater  authority,  and  that  what  was  generaliy 
understood  to  be  the  law  before  the  case  of  Tiouch  and  Piit' 
^ns,  is  still  law  at  this  day, 

ST0DEN9. 

Lincoln* $  Inn,  Q2d  January,  1805. 

On  transmitting  the  Letter  of  Student  to  the  Author  of 
the  Succinct  View,  he  returned  it  with  the  following 
Answer; 

1  have  read  t&e  paper  of  Studens  with  great  pleasure.  The 
author  is  certainly  ingenious  and  has  given  the  question 
great  consideration,  but  it  is  rather  unfortunate  for  him  that 
in  differing  from  the  Succinct  View,  in  some  particulars,  he 
has  been  under  the  necessity  of  encountering  the  opinions 
of  Lord  Mansfield. 

The  question  how  far  an  infant  shall  be  bound  is  cer- 
tainly an  unsettled  question,  and  until  there  be  a  formal 
decision  on  the  subject,  I  am  inclined  to  adhere  to  what 
is  laid  down  in  the  Succinct  View. 

lam  glad  to  find  that  the  opinions  I  have  stated  in  re- 
gard to  infancy  have  caused  some*  investigation  among 
your  correspondents. 

Yours,  &c.  R.  R. 


Cairo  on  Marriage  Articles  and  other  Deeds  by 
Infants,  8ic. 

T  MUST  request  a  small  portion  of'your  Journal  for 
the  insertion  of  a  few  observations  which  have  occurred 
to  my  mind  on  perusal  of  the  Succinct  View  of  Infancy » 
the  criticism  upon  it  by  M.  C.  and  the  reply  of  R.  R.  'l 
have  examined  the  Succinct  View,  and  am  candid  in  de- 
claring, that  in  my.  judgment,  the  performance  does  the 
author  great  credit,  as  well  from  the  correctness  of  its  prin- 
ciples, as  from  the  conciseness  and  clearness  with  which 
they  are  stated*.  The  only  passage  that  appears  to  aflbrd 
ground  for  argument  is  that  wherein  the  author  states  the 
infererce  which  he  drew  from  all  the  cases  to  be,  "  that 
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the  deeds  of  infatits  where  there  {»<qo  appearnnce  6r  sem^ 
blance  of  benefit^  are  void^  but  that  those  from  Which  they 
may  probably  receive  advantage,  and  are  entered  into  witb 
great  solemnity,  are  voidable  only,  sobject  to  ratificatioa 
oravoidance  when  the  infants  arrive  at  legal  maturity/^ 
It  seem»  to  me  that  this  conclusion^  drawn  from  the 
cases,  is  far  from  being  iticorrect,  considered  in  a  general 
point  of  view.  Besides  the  instance  of  the  bond  in  H.  R/s 
reply  to  M.  C.  the  case  of  a  settlement  may  be  adduced. 
Suppose  a  male  infant,  with  the  advice  and  consent  of  his 
guardians  settles  his  real  property  by  deed,  in  contempla- 
tion of  marriage,  and  receipt  of  a  considerable  fortune ;  in 
the  case  supposed  we  have  an  instrument  executed  with 
great  solemnity  by  the  infant,  with  a  semblance  6f  be*' 
nefit  to  him ;  then  (according  to  the  above  proposition 
of  the  author  of  the  Succinct  View)  such  an  instrument 
would  not  be  void,  but  voidable  upon  his  attaining  the 
age  of  twenty-one,  and  I  believe  that  the  authorities 
upon  the  subject' will  support  the  proposition.*  Aeain, 
suppose  an  infant  of  the  age  of  twenty  years,  sold  hit 
estate  to  a  great  advantage,  and  on  that  occasidn  exe- 
cuted and  delivered  indentures  of  lease  and  release  fa 
the  purchaser,  in  the  latter  of  which  instruments  the  con- 
sideration was  expressed,  surely  such  a  deed  and  trans-^ 
action  would  not  be  void  but  voidable  only  by  the  ven- 
dor upon  attaining  twenty-one.  AH  this  seems  a  na- 
tural consequence  from  the  principle  upon  which  the 
disability  is  founded  (viz.)  as  a  shield  to  prevent  infantt 
from  being  imposed  upon,  so  that  in  .  aH  instances  (with 
the  exception  of  a  few  only,  where  the  trarisactions  have 
the  semblance  of  being  fair  and  for  the  benefit  of  the  mi- 
nors engaged  in  them,)  the  policy  of  the  law  has  wisely 
left  duch  transactions  to  be  ^avoided  or  confirmed,  when 
the  infants  arrive  at  maturity.  With  respect  to  what  itf 
said  in  the  Succinct  FieWy  Criliqtu  and  Hepfy,  upon 
the  subject  of  an  infant  being  bound  by  a  lejgal  or  equi- 
table jointure,  I  think  that  R.  R.  might  have  stated, 
with  advantage,  upon  that  point,  the  opinion  of  Lord 
Mansfield  in  Drury  v«  Drury^  as  collected  by  Mr.  Fot'* 


*   1  Brown's  Oka.  Ca.  Il6.     Wouiumh  3  vol,  433,  note*    4 
Brown's  Ch,  Ca.  510. 
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tuter,  the  note  of  which  geDtleman  is  given  by  Mr* 
Brown:  in  a  note  to  page  506^  in  his  fourth  volume  of 
Chancery  Reports ;  and  as  an  extract  of  the  opinion 
alluded  to  may  be  acceptable  to  many  of  your  readers 
I  shall  take  the  liberty  of  copying  it  in  this  place.  His 
lordship  said  **  that  a  Jointure  was  not  a  €9ntract  for  a 
provision^  but  a  provision  mudt  by  the  husband  as  defr* 
xied  by  Lord  Coke,  and  so  the  consequences  drawn  fron» 
anintant's  incapacity  of  contracting,  is  iU.foupded.  He 
denied  that  either  by  the  law  of  hngland  or  any  other 
law,  every  contract  made  by  an  infant  is  void  citing  the 
words  of  the  edictum  perpetuum  de  min.  tit.  4.  quod  cum 
minore  gestum  esse  dieitur,  uti  quaque  res  eri,  anitnad' 
vertas  ;  that  contracts  for  necessaries,  such  as  diet,  edu- 
cation, 8cc.  ^er^  ^ood,  and  the  infants  body  liable  ta 
be  taken  in  execution  for  them;  so  of  a  sum  advanced 
for  taking  an  infant  out  of  gaol.  That  infancy  could 
never  authorize  the  committing  a  fraud  ;  as  if  goods 
were  delivered  to  an  infant,  and  he  embezzled  them,  an 
action  of  trover  would  lie  against  him  :  as  if  he  took  aa 
estate  and  was  to  pay  rent  for  it,  he  should  not  defend 
himself  against  payment  of  tlie  rent  and  yet  hold 
the  estate  upon  pretence  of  his  infancy;,  and  relied  on 
a  case  of  tVatU  \.  IlailsKdl,  and  Tresweissy,  where 
the  infant  issue  in  tail  being  18  years  old,  had  engrossed 
the  mortgaged  deed,  and  did  not  discover  his  right  to 
the  mortgagee.  Lord  Cowper  held  htm  bound,  because 
being  otj'ears  of  discretion,  be  bad  acted  dishonestly, 
in  not  discovering  bis  title ;  and  expressed  his  assent  to  the 
rule,  that  had  been  laid  down,  of  iufants  deserving  this  pro- 
tection from  those  they  contracted  with  ;  {i.e.)  from  the 
nature  of  the  contract,  if  fair,,  or  otherwise;  he  added,, 
that  were  infants,  not  bound  (as  Lord  Hardwicke  bad 
observed)  by  such  agreements,  as  that  [in  X)ruryv.I>rtiry] 
no  lady  could  marry  under,  age  without  her  father  or 
some  near  friend  being  security,  that  she  would  when  of  full 
a^e  join  in  a  fine  to  bar  her  dower ;  wbivh  if  she  should  af- 
terwards refuse  to  do,  the  husband  must  have  his  remedy 
for  a  collateral  satisfaction  against  the  heir  of  her  father^ 
or  such  near  friend,  which  would  make  wild  work  ;  and  he 
approved  the  distinction  taken  by  Justice  Wilmot  be- 
tween the  cases  where  infants  contract  for  conveying 
away  something  of  their  own,  and  where  to  bar  th*em- 
sel  ves  of  a  right  of  what  is  in  a  third  person/' 

Tcmp/e,  Februavif  2>  1805.  Ckito-. 
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fM  the  itotral  Courts  of  Equity ^  at  torll  Ckanctrjf  as  Exchequer^ 
imd  in  the  High  Cofit  of  FarUament ;  distinctly  skewing  the 
various  Points  therein  adjudged^  from  the .  earliest  authentic 
^riod  to  the  present  Time,  IVith  a  Ta^  of  the  princijfiU 
Titles^  DivisionSf  and  Si^divisions^  and  a  Repertorium  of  the 
Cases y  doubly  and systematicaUy  arranged^  upon. an  improved 
Principle.  By  UieHAUft  Wiiallet  Bridgm an,  Esq.  Com* 
piler  of  the  Thesaurus  Juridicus^  Clarke  and  Sons,  Portugal^ 
street,  Lincoln's  Inn.     1 8C^. 


A  DiGBBTBB  Index  to  the  earlier  Chancery  Reports,  inckuUng 
Abridgment  Ca.  Eq.  Barnarftislon,  BrowiCs  ParL  Case^,  C^rey^ 
Cases  in  Chancery,  Cases  temp,  Hardwicke,  Comyns,  Dickens^ 
Titzgibbon,  Fortescue,  Freeman,  Gilbert,  JV.  Kelynge,  Modern 
Reports,  Moseley,  Reports  in  Chancery,  Rep.  ttmp.  Finch, 
Salkeld,  Select  Ca.  Ch.,  Shower's  Ca.  ParL  Strange,  TothUl, 
Ventris,  Vernon.  By  Geo  kg  jl  K^kewich,  of  Lincoln's  Inn, 
Esq.  Barrister  at  Law.     Butterwoitfa,  Fleet-street.     1804. 

*T*HB  volamiooaa  extent  of  the  Reports  of  Cases  decid- 
ed  withia  the  reign  of  his  present  majesty  and  the 
immediately  precedings  reigns,  has  given  rise  to  a  neir 
species  of  digest,  under  the  modest  appellation  of  indexes, 
tneutifity  ot  which  to  the  practiser  and  the  student  can- 
not be  doubted.  In  this  labour  Mr.  Tomlym  the  editor 
of  the  Digested  Index  to  the  Term  Reports,  led  the  way, 
and  he  has  been  successfully  followed  by  Mr.  Bum  in 
his  late  index  to  the  earlier  modern  reports  of  common 
law.  Mr.  Bridgmnu  also^who  had  employed  consider- 
able time,  in  compiling  an  ample  Digest,  under  the  title 
of  Thesaurus  Juricucus,  has  been  long  occupied  jn  mak* 
iog  a  Digested  Index  of  the  modern  decisions  in  tte -courts 
of  Eouity ;  for  the  execution  of  which  indeed  he  must 
have  been  well  prepared  by  the  Labours  previously  be- 
stowed on  his  larger  work.  By  what  accident  we  know  not, 
whether  instigated  by  the  skilful  foresight  of  the  book- 
teller;  whom  we  may  be  supposed  to  nave  an  attentive 
eye  to  the  wants  of  the  profession*  (for  your  bookseller 
is  your  only  patron  now  a  days)  ;  or  whether  by  the  for- 
tuitous coincidence  of  pursuits^  in  the  compflers  them- 
selves, it  has.  happened^  that  while  his  work  was  pre^ 
puring  for  the  prr.'oe,  two  other  gentlemen,  the  anonymooi 
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author  of  the  Digested  Index  to  the  Reports  ia'Chan* 
eery,  reviewed  in  the  second  volame  of  our  Journal,  and 
also  Mr.  Kekewich,  whose  work  we  have  now  before 
us,  have  been,  at  the  same  time,  employed  upon 
the  same  subject.  This  is  a  citcumstance  which,  wish- 
ing well  in  common  to  each  of  these  gentlemen,  we  can- 
not but  regret,  as  the  competition  cannot  fail  to  lessen 
their  reward,  and  it  is  a  species  of  labour  in  which  it 
can  produce  perhaps  fewer  beneficial  eifects  than  in  any 
other. 

Having  announced  the  titles  of  these  works,  a  general 
Seviewer  would  think  that  he  had  sufficiently  explained 
the  nature  of  them  to  his  readers,  but,  as  our  account  of 
book%  is  confined  wholly  to  works  upon  technical  subjects, 
we  have  always  allotted  to  each  a  larger  portion  of  our 
work  than  on  any  other  plan  would  be  convenient.  We 
#baU  therefore  lay  before  our  readers  the  statement  which 
feach  pf  these  gentlemen  has  given  of  his  own  plan,  for 
ive  cannot  do  it  more  fairly  or  more  effectually  ;  since 
in  every  work  the  design  of  the  author  is  mainly  to  be 
attended  to,  and  we  shall  add  a  specimen  of  the  ex« 
ecutioUj  as  taken  from  the  body  of  each  work  itself. 

MR.  bridgman's  preface. 

In  every  state  where  the  laws  and  decrees  of  the  empire  have 
increased  to  a  pile  so  stupendous,  as  to  threaten  their  own  coivp 
fusion  or  destruction  by  their  massive  weight,  the  first  object  of 
thelegi^lature  has  been  to  form  a  design  for  reducing  the  grea( 
body  of  those  pandects  and  decrees  into  a  narrower  compass  and 
more  regular  system*  for  ordinary  study  and  inquiry. 

In  the  reign  preceding  that  of  the  Emppror  Jgstinian,  whcq 
the  edicts  of  the  Roman  empire  became  so  burthensome,  tha|. 
jhey  wer»  computed  by  Eunapius  to  be  j^  load  for  many  camels, 
several  formed  a  design  to  bring  about  a  reductive  und  com- 
pressible system ;  ^nd  amono*  those  industriovis  and  persevering 
men,  we  find  the  names  of  Crassus,  Pompey,  Cspsar,  Cicero,  and 
Sulpicius;  the  great  work,  however,  was  reserved  for  Justiniai) 
himself,  under  whose  auspices  was  compiled  the  Codex  Justini- 
anus,  or  Corpus  Juris  Civilis,  the  wholesome  principles  of  which 
in  a  great  degree  prevailed  in  Britain  (in  cases  where  the  com- 
ipon  law  was  silent  or  defective),  even  to  the  reign  of  our  K. 
£dw.  III.  and  in  some  instances  they  still  prevail  in  matters  of 
pur  civil  law. 


Coke, 


Many  learned  men  of  later  times,  and  especially  SirEdwarc) 
'ke,  bir  Alatthew  llale,  Jur'ge  Jenkins,  Sir  Thomas  Kec\c,  lb« 
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Ear!  of  Mansfield,  Sir  William  Blackstone,  &c.  &c.  have  car* 
iiestly  and  strongly  recommended  and  promoted  the  adoption  <>( 
every  measure  that  can  accelerate  the  study  and  reading  of  the 
English  law.  Various  attempts,  in  conscc^ucnce,  have  been 
iDa<!e,  and  every  report  of  adjudged  cases,  as  well  as  every  cor* 
rect  abridgment  of  the  statutes,  and  of  the  reported  law,  has  bcei| 
encouraged,  not  only  as  a  digest  to  assist  the  memory  of  the  pro- 
fessor, but  as  a  key  to  the  recdrds  themselves,  which  may  always 
be  searched  in  cases  of  doubt  or  difficulty,  tor,  satius  est  ptUrc 
fontcB  quam  sectari  rivulos. 

The  subject  matter  of  our  work,  which  comprehends  the  con- 
tents of  more  than  70  volumes  of  Reports  (including  the  7th 
vol.  Vesey,  jun.  besides  many  common  law  cases)  consists  of 
certain  principal  heads  or  titles,  divided  into  sections,  and  then 
subdivided  as  occasion  may  require.  Where  the  title  of  any 
principal  head  is  applicable  to  another  sense  or  meaning,  it  is 
referred  to  in  the  body  of  the  work  ;  but  where  the  subject  is  not 
of  sufficient  consequence  Io  support  a  principal  title  in  the  text 
the  reader  is  requested  to  examine  the  general  reference  (also 
inserted  in  the  body  of  the  work),  which  will  conduct  him  to  the 
object  of  his  inquiry.  Where  there  arc  any  special  notes,  they 
are  for  the  most  part  placed  at  the  beginning  of  a  section,  or  an- 
nexed to  some  leading  case ;  but  the  general  references  will 
be  found  in  their  proper  places,  according  to  the  system  of  ar- 
I'angemcnt  adopted. 

The  system  of  arrangement  pursued  in  this  work  is  the  same 
that  was  used  and  recommended  by  the  learned  Mr.  Locke,  whick 
regards  the  initial  letter  of  each  title  as  the  first  object,  and  the 
vowel  immediately  following,  as  the  conductor  to  the  point  ia 
question. 

We  have  judged  it  expedient  to  increase  the  text  in  a  very  small 
degne  by  noticing  all  the  cases  which  have  been  questioned^ 
doubted,  or  d**nied,  and  by  adding  a  note  of  reference  to  those 
places  where  all  the  authorities  upon  any  leading  point  are  col- 
lected ;  a  species  of  information  which,  we  submit,  no  other  Di- 
gested Index  has  conveyed  to  the  reader. 

This  work  will  be  foyn^j  to  contain  the  cases  in  the  fol- 
lowing Reports,  including  the 7th  volume  of  Vcsey,  jun. 
viz. 

Ambler^  Anstruther,  Atkyns,  BarnffrdtstoTij  BrtrxfCs  Pari.  Cohm^ 
Brown* s  Ch.  Cases,  Bunbvri/,  Carcy^  Cases  temp,  Uardwicke. 
Cases  temp.  King,  C.  Cases  temp,  Talbot^  C.  Cases  in  Ck^cerif^ 
Colles*  Pari.  Cases,  Cuntpis's  Reports,  Dickens,  Equity  Cases 
abridged,  Fitzgibbvn,  Fortescue,  Forrest,  freeman,  Gilbert's  Chan^ 
eery  Report 9^  Gilbert's  Eicheqiier  Reports,  Hardres,  Kcylynge, 
Levinz,  Modern  Rep.  in  Ch.  Masely^  NtUon,  Parker,  Peerc  IVilr 


70  Bridgman  and  Kckewich*$  Indtxu 

HamSy  Pollexfn,  Precedent*  in  CkancrrVy  Reports  in  Chancerf^ 
Reports  temp.  Finch,  C.  Salkeid,  Select  Cases  in  Chancery^  Show^ 
tr^s  Pari,  Cases^  Skinner,  Strange,  Totkily  ^eniris,  Vernon^  Ve^ 
iey,  Vtiey.jun. 

Beside:}  innny  Cases  from  t1)e  Common  I  aw  'Reporters,  under 
the  titles  Devise,  Esiate,  Legacy,  Tithes,  and  Will,  and  many 
others  as  occasion  has  required  from  the  Reporters  before  the 
Restoration. 

And  as  it  has  been  a  general  complaint  that  all  Di<vests  and 
Indexes  hitherto  published  are  not  rendered  sufficiently  useful, 
by  reason  that  the  subject  matter  of  tbem  is  not  systematically 
arranged,  and.  is  not  divided  into  a  sufHcient  number  uf titles 
and  sections;  this  Digest  will  be  found  to  embrace  203  principal 
Heads,  or  Titles,  divided  into  579  Seclitins,  with  349  Sutniivi. 
sions  of  those  Sections,  So  1  Ger.eral  Ueforences  frum  inferior 
Titles  and  to  other  Cases,  81 6l  (^lacira,  each  placitunr  compre- 
hending, in  many  iubtaiices,  the  matcriul  Cases  upon  any  synoni- 
jnous decided  point,  after  the  mannerof  Mr.  Coxc's  elaborate  and 
judicious  mode  of  collecting  authorities  in  his  much  approved 
edition  of  iVcrc  Williams's  Ueport^, 

MR.    KEKEATICU'S    PRE^ACB. 

The  following  sheets  comprehend  a  Digested  Index  of  all  the 
Early  Equity  Cases  included  in  the  following  volumes:  Tiz« 
Abridgment  of  Cases  in  Equity,  Bamardiston's  Ueports,  Brown'^ 
Parliamentary  Cases,  Carey,  Cases  in  Chancery,  Cases  Tempore 
Lord  Hardwicke,  Comyns's  Reports,  Dirkcns's  Reports,  Fltzgib- 
bon's  keports,  Fortescue's  Reports,  Frwfman's  Reports,  Gil- 
bert's Reports  in  Equity,  William  JKelyngc's  Reports,  Mo^rft 
Reports,  MoscleyJs  Reports,  Reports  in  Chancery,  Reports 
Tempore  Finch,  Salkeld's  Reports,  Select  Cases  in-  Chancer^', 
Shower's  Ca^es  in  rarliamerit,  Strange*s  Reports,  Tothill^  Ven- 
tris's  Reports,  and  Vernon's  Reports. 

In  this  work  is  Contained  the  whole  substance  of  forty-eight 
volumes  relative  t^  matters  of  Equity.  'i*he  Editor  has  adopt- 
ed the  same  arrangement  as  thnt  of  the  Digested  Index  to  the 
later  Chancery  Reports,  by  which  means  those  who  are  dccus-* 
tnmcd  to  the  use  of  that  Digest  will  derive  immediate  assistance 
from  the  present. 

A  table  is  given  of  the  names  of  all  the  Cases,  wit^  refercncet 
ti»  the  heads  uqdcr  which  they  are  respectively  classed  in  this 
Digest,  and  ^Isip  tq  the  llepurter,  and  page  >v  he  re  the  case  is  to 
he  found. 

As  in  compilations  of  this  nature,  diligence  and  attention  are 
requisite  rather  than  abilities,  I  trust  that,  young  as  lam  at  the 
Bar,  I  shall  not  betliQughl  toopr^sumptuo^L^  iaotferiog  this  Iioo|(, 
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to  the  Poblicy  tbe  resalt  of  that  leisara  which  is  in  general  inci- 
dent to  the  commeucement  of  the  profession  of  tbe  Law. 

The  following  is  one  of  tbe  titles,  or  principal  heads  of 
Mr.  Bridgman*s  Index : 

LUNATICS  AND  IDEOTS 
I«  Distinction  between  them.  Effects  of  that  distinction. 
IL  How  found  to  be  so,  and  herein  of  the  commission  and  in« 
quisition.  III.  Committee  or  curator,  his  appointment  and  re* 
nioval  (a)  ;  power  and  duty  (b)  ;  how  he  shall  account  (c).  IV. 
Effects  of  these  incapacities  on  the  civil  acts  of  the  parties.  V. 
Jurisdiction  of  the  court  in  matters  of  lunacy  and  ideocy ;  and 
herein  of  traversing  the  inquisition. 

LUNATICS  AMD    IDEOTS  I. 

Distinctions  between  them,  effects  of  that  distinction. 
1.  An  ideot  is  he  who  was  so  ex  nativitate^  and  therefore 
finding  a  man  an  ideot  for  so  many  years  was  held  good.  Lord 
Wenman's  case,  T.  1722-1  P.  W.  702.  But  lunacy  is  a  dis- 
temper occasioned  either  by  disorders  or  accident,  and  to  one 
of  these  two  cases  commissions  were  first  confined ;  but  in  time, 
the  paternal  care  of  the  crown  was  extended  to  those  where  tioti 
compos  mei/ii,  and  stopping  there,  that,  at  least,  must  be  found 
to  establish  a  commission.  Lord  Donnegal's  case,  T.  1751,2 
Ves.-401. 

LCrVATICS   AVD  IDKOrS   II. 

How   found  to  be  so;     and  herein    of    the  commission  and 
inquisition. 
1.  A  person  keeping  a  commission  of  lunacy  by  him  several 
years  without  executing  it,  is  a  contempt, '  and  the  commission 
will  be  discharged  with  costs.     Anun.  T.  1740. 2  Atk.  52. 

3.  In  an  issufe  non  compos  mentigj  particular  acts  of  madness 
must  be  given  in  evidence,  and  not  generally  that  the  party  is 
insane.     Clarke  v.  Pcriam,  T.  1742. 2  Atk.  QAQ, 

4.  A  commission  issued  to  inquire  of  the  lunacy  of  one  be- 
yond sea  must  be  directed  to  the  place  where  his  mausion* 
house  and  great  part  of  his  lestate  lay ;  but  the  common  form  of 
standing  orders  need  not  be  observed  in  all  cases.  In  executing 
the  commission,  the  commissioners  and  jury  have  a  right  to  in- 
spect the  person ;  and  costs  will  bo  decreed,  if  required,  against 
the  parties  having  the  custody  of  the  person,  if  he  be  not  pro- 
duced. Ex  pane  Southcote,  T.  1751.2  Ves.  401,405.  Com- 
missions are  varioos  in  their  nature,  ar/1  but  of  modern  use,  for 
the  old  practice  was  by  writ  to  the  escheator  or  sheriff,  as  an 
officer  to  iuquire  of  the'revenucs  of  the  crown.     S.  C. 

5*  Where  there  is  any  misbehaviour  in  the  execution  of  a 
commission  of  lunacy,  thecoroner  may  quash  it,  and  direct  a  new. 
commission.     Ex  parte  UobcrM,   M.  1743.  5  Atk.'  6. 
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6.  That  W.  B.  was  incapable  of  govemiog  himself,  and  hif 
lands,  &c*  is  an  illegal  and  void  return  to^  a  commission  of  lunacy. 
The  uniform  return,  except  in  a  few  instances,  hlunaticvs^  non 
compos  mentn^  or  intania  mentis ;  or,  since  the  proceedings  haTe 
been  in  English,  of  an  unsound  mind.  Courts  of  law  understand 
what  is  meant  by  nun  compos  or  insane,  as  they  are  of  a  deter- 
mimite  signification  ;  and  non  compos  though  a  technical  term» 
is  now  U^giti mated  by  divers  statutes.  £x  parte  Barnsley,  T. 
1744.  3  Atk.  ICiS  to  174. 

7.  On  a  bill  by  a  son,  as  committee  of  his  father,  a  1anatic» 
to  set  aside  a  voluntary  settlement  by  him  on  defendant,  the 
court  refused  defendant's  motion  for  permission  to  Ic.tthc  house» 
sell  the  furniture,  ^c.  and  to  bring  the  produce  in  court,  there 
being  danger  of  dilapidations.  Colman  v.  Croker,  T.  1790.  1 
Ves^jun.    1 6*0. 

8.  A  person  found  a  lunatic  by  a  competent  jurisdiction  abroad 
may  be  considered  a  lunatic  here.  £x  parte  Gi Ham,  T.  1795. 
2Vcs.jun.  587 

9.  It  is  no  objection  to  an  inquisition  finding  a  man  a  lunatiCy> 
that  it  does  not  state  whether  he  had  or  had  not  lucid  inter* 
vals.  E.\  parte  Wragg,  £x  parte  Ferae,  T.  1800.  5Ves.  jun. 
451. 

10.  Commissioners  of  lunatics  have  a  power  to  summon  wit^ 
nesses,  as  incident  to  their  oiHcc.  £x  parte  La nd,  E«  1802.  d 
Ves.  jun.  784. 

Of  traversing  the  inquisition,  vide  post,  sect.  v. 

LUNATICS  AND  IDEOTS    III. 

Committee  or  curator,  his  appointment  and  removal  (a).  Power 

and  duty  (b).      How  he  shall  account  (c). 

(a)  Committee,  or  curator,  his  appointment  and  removal. 

11.  The  court  will  not  grant  the  custody  of  a  lunatic  to  one 
vho  may  make  a  gain  of  it ;  nor  will  the  court  in  such  a  case 
take  the  curatonhip  from  a  stranger  and  give  it  to  a  relation. 
Lady  Cope's  case,  M.  i679.     2  Cha.  Ca.  239. 

12.  The  custody  of  a  lunatic  cannot  be  granted  to  a  man 
Ills  executors,  administrators,  and  assigns.  Prodgers  v.  Phra- 
tier.     M.  1681.     1  Vern.  9. 

13.  Where  a  father  or  uncle  devised  the  custody  of  a  lunatic 
above  the  age  of  21,  it  is  void,  and  the  court  will  not  grant  the 
custody  of  the  lunatic's  person  to  the  next  heir;  but  .the  being 
entitled  to  a  share  of  the  personal  estate  by  the  statute  of  dis- 
tribution is  no  objectioiv  It  is  inconvenient,  however,  to  grant 
the  custody  of  a  lunatic  to  two«  £x  parte  Ludlow,  ^^.  173 1« 
%  P.  W.  638 ;  vide  Dormer's  case,  2  P.  W.  264.'  Neal's  case,  ib. 
^44. 

XA*  The  custody  of  a  lunatic's  estate  granted  to  baron  and 
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ftms^  (where  tbts  ftme  was  nekt  of  kin  to  the  lunatic)  shall  de- 
termine on  her  dieiith.  £x  parte  Lyue,  M.  1735.  Ca.  temp. 
Talb.  143.  It  is  no  objection  that  the  committee  of  p,  lunatic's 
)>cr8dn  is  next  of  kin  to  the  lunatic,  and  will  come  in  for  a  share 
by  the  statute  of  distributions,  for  it  is  the  interest  of  the  next  of 
kin  to  prolong  the  lunatic's  life,  whereby  his  personal  estate  will 
be  incre^iscd.     Neal'scase,  T.  172.9.  2  P.  W.  544. 

15.  The  committee  of  a  lunatic  petitioned  the  court  to  have 
his  bond  delivered  upland  a  less  security  given.  Lord. Chan- 
cellor said,  that  though  the  application  was  uncommon,  yet  upon 
circumstances  it  may  be  done.  Ex  parte  Northlcigh,  T.  1755. 
2  Ves.  ^3. 

l6\  So>  on  the  other  hand,  the  security  may  be  changed,  ind 
greater  given  ;  hut  such  applications  must  not  be  encouraged, 
for  if  the  lunatic  recovers,  he  may  be  deprived  of  his  remedy  for 
time  past,  in  case  of  a  c^iKrealment.  Ex  parte  Pereira,  T. 
1755.     2  Ves.  674. 

17*  The  bankruptcy  of  the  committee  of  a  lunatic's  person 
is  a  sufficient  cause  for  removing  him,  on  account  of  the  fund, 
for  rocuntenance,  but  the  court  will  not  change  the  custody  of 
the  person,  if  the  master  finds  it  proper  with  regard  to  the  com- 
fort of  the  lunatic  that  it  should  continue.  Ex  parte  Mildmay^ 
M.  1795.  S  Vt», jun.  2» 

18.  The  court  will  not  appoint  a  master  in  Chancery  to  an 
office  in  respect  of  which  he  will  be  liable  to  account,  as  com- 
initteeof  a  lunatic's  estate;  and  the  court  refused  to  appoint  a 
person  committee  of  a  lunatic  upon  the  circumstances;  parti- 
cularly as  he  had  agreed  to  give  part  of  the  profits  to  another. 
Ex  parte  Fletcher,  T.  IfiOl.    6  Ves.  jun.  427. 

19*  The  old  rule,  that  the  next  of  kin  of  a  lunatic,  if  enritled 
to  his  estate  upon  his  death,  shall  not  be  committee  of  his  person, 
is  not  now  adhered  to.  Ex  parte  Cockayne,  T.  1 802.  7  Ves. 
jun.  59 !•  'Pbe  distinction  upon  which,  in  Neal's  case,  2  P.  W. 
544,  and  ex  pl^rte  Ludlow,  ibv  635 ^  that  rule  was  considered 
not  applicable  to  the  next  of  kin,  from  their  interest  in  the  pro- 
bable increase  of  the  personal  estate  during  the  life  of  the  lunatic 
is  not  satisfactory.  To  those  upon,  whom  the  .suspicion  (which 
was  the  foundation  of  that  rule)  could  attach,  immediate  gafa 
is  a  stronger  temptation  than  the  hope  of  future  advanti^.sab- 
ject  to  disappointment,  not  only  from  the  casualties  of  life,  but 
also  where  the  state  of  the  lunatic  admits  it,  by  the  liberal  appU* 
cation  of  his  income  for  maintenance. 

(b)  Power  and  duty. 

20.  A  committee  cannot  make  leases  orincumber  the  lunatic's 
estate. without  leave  of  thecourt ;  and  therefore,  where  a  lunatic^ 
when  sane,  had  made  a  mortgiige  for  50l«  and  the  committee  had 

l«^  20.  r  K  J 
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nftenvirds  takeo  up  a  large  sura  on  the  same  estate,  the  inoit* 
g'cige  was  ordered  to  stand  tfs  a  security  for  the  first  501.  only. 
Foster  ¥.  Merdiant,  M.  l6ft4.     1  Vern.  il6S. 

^1*  The  committee  of  a  lunatic  invested  part  of  his  personal 
estate  in  freehold  lands.  This  shall  be  taken  as  personal  estate, 
and  go  to  his  next  of  kin,  and  not  to  his  heir.  Awdley  v.  Awd* 
ley,  M.  1690*     aVern.  195J- 

22.  Man iage  with  a  lunatic  under  the  care  of  the  committee 
oi  the  court  is  a  eohteropt,  for  which  the  person  marrying  may 
he  committedf  and  the  nuirriage  is  no  supei-sedeas  of  the  com* 
mitmenr,so  as  to  take  him  or  her  out  of  the  custody  of  the  com- 
mittee,    Ashe's  case^T.  170t.  Pre,  in  Ch.  1203. 

23.  It  is  a  cnle  never  to  change  the  property  of  a  lunatic*  nor 
to  alter  the  succession  of  it.  But  where  a  debt  is  due  to  a  la* 
natid  in  Scotland^  the  court  will  give  the  committee  leave  to  sue 
jn  Scotland  in  the  lunatic's  name,  and  will  direct  the.  lunatic  to 
execute  a  proxy  (to  save  forms)  which  the  committer  diall 
attest.     Ex  parte  Lady  Annandale,  M.  1749*    Arab  81» 

24.  The  committee  having  a  lien  on  the  lunatic's  estatcr,  re* 
covered  by  him,  the  solicitor  ehiployed  in  the  business  waa  held 
to  stand  in  the  place  of  the  committee,  and  tobavea  lien  for  his 
bill.     Baraslcy  v.  Powell,  T,  17^0.     Arab,  103. 

25.  The  court  in  this  case  appointed  the  brother  of  a  lunatic 
as  committee  of  bis  person  and  estate,  but  with  restrictioni  not 
to  receive  any  part  of  the  estate;  and  a  receiver  being  «>potntfl4 
maintenance  money  only  was  allowed  to  the  brother.  £x  parte 
Billinghurstt  T.  1750,  Amb»  104*. 

S6.  An  agreement  by  the  committee,  that  coal  under  the 
lunatic's  estate  should  be  worked  by  the  owner  of  the  adjoining 
land,  was  established  where  the  heir  had  no  interest,  but  the 
next  of  kin  had,  Ex  parte  Tabbert,  T,  1801.  6Ves.jun, 
428. 

(c)  How  he  shall  account, 

f7«  A  committee  shall  not  be  allowed  for  buildings  and  im* 
provemc^nts  on  the  lunatic's  estate,  but  where  the  committee 
has  maintained  the  lunatic's  son,  the  master  shall  consider  of  a 
proper  allowance.    Foster  y\  Merchant,  M<  1684.     1   Vern, 

28.  Where  the  court  had  allowed  the  profits  of  the  lunatic's 
estate  to '  the  committee  for  the  maintenance  of  his  person,  and 
upon,  the  lunatic's  death,  his  administrator  brought  a  bill  for  an 
account  of  such  profits,  the  committee  pleaded  the  order  of  al« 
lowance,  and  his  plea  was  ordered  to  st^nd  for  an  answer ;  but 
the  court  declared  they  wotild  not  relieve  in  such  a  case  without 
|rois  fraud.    Sheldon  v.  AUand,  E.  1731.    3  P.  W^  104. 

29*  A  committee  of  a  Innntic's  real  estnte  may  cut  down  tim« 
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her  for  repairs.  Ex  parte  Ludlow,  T.  1742.  2  Atk.  407. 
Vide  ex  parte  Bromfield,  3  Bro.  Ch.  Ca.  510.  And  the  court 
llave  aUowed  part  of  a  luuatic's  personal  estate  to  be  laid  oat  in 
repairs,  and  even  upon  improvements  of  his  real  estate.  Sergison 
▼.  Sealey,  M.  1742.  2  Atk.  414. 

30.  Lord  Chancellor  would  not  allow  the  committee  of  a: 
lunatic  any  thing  for  his  trouble,  for  fear  of  the  precedent ;  but 
as  his  office,  in  this  case,  had  been  peculiarly  troublesome,  the 
court  increased  the  allowance  for  maintenance.  In  re  Annosley 
T.  1749.    Amb.78. 

31.  The  committee  of  a  lunatic's  estate  shall  not  be  permitted 
to  pass  his  accounts  without  inquiry  what  money  was  in  his 
bands  from  time  to  time,  and  the  master  must  state  any  parti* 
cular  circumstances.  Ex  parte  Catton,  T.  1790.  I  Ves.  jun. 
156. 

32.  The  interest  of  a  fund  in  court  belonging  to  the  hus<» 
band,  who  was  in  a  state  of  imbecility,  was  ordered  to  be  paid 
to  the  wife  for  the  maintenance  of  the  fiunily.  Bird  v.  Lefevre, 
M.  179^.  4  Bro.  Ch.  Ca.  100. 

33.  In  an  account  directed  against  the  husband's  estate  of 
the  wife's  separate  property  received  by  him,  consideration  it 
taken  of  his  extra  expence,  she  being  a  lunatic.  Attorney  gc« 
Mral  V.  Pamthor,  T.  1793.  4  Bro  Ch.  Ca.  409* 

34.  The  court  cannot,  on  petition,  order  part  of  a  lunatic's 
estate  to  be  sold  for  payment  of  his  debt»  to  prevent  a  billty 
the  crediton.     Ex  parte  Smith,  T.  1800.  5  Ves.  jun.  556. 

35.  Where  there  are  sufficient  funds,  a  liberal  application  of 
the  properly  of  a  lunatic  ought  to  be  made,  in  order  To  aflbrd  him 
eveiy  comfort  his  situation  will  admit.  £x  parte  Baker,  1>. 
1801.  6  Ves.  jun.  8.  Vide  -ex  parte  Chumleyi  1  Ves.  juu.  296. 

LVlTATICa   AND  IPEOTS    IV. 

EfEscts  of  their  incapacities  on  the  civil  acts  of  the  parties. 

36.  H.-was  found  a  lunatic  by  inquisitipn  with  a  retrospect  ot 
sewuteen  years.  It  was  also  found  that  he  had  assigned  a  debt  due 
to  him  faribe  fmrchaee  of  a  manorj  on  a  bill  by  the  atterpcy 
general, it  waa  held  that  thelunatic  ought  te  be  relieved,  but  thitf 
he  need  nof  bamade  «  party,  tbough  the  defendant  should,  have 
leava  to  traverse  the  inquisition.  Attorney  Genen^l  v.  .Parh^ 
Jiarst,  M.  1668;.  lCh.Ca.  lis.  EtvideS.C.  1  Ch.  Ca.  15$, 
wlieve  it  was  held  necessary  that  the  lunatic  should  be  made  ,|t 
psily. ;  eeduoMe  of  ao  ideotiior  ha  shall  not  he  admitted  to stoK 
tify  bimsalf. 

37>  A.  tenant  for  life  being  n^a  conffer,  *with  remainder  tohU 
first  SOD  IK  tall>  -remainder  |o  R.  in  fee,  surrendered  by  deed  to 
B»  before  be  had  a  son.    Held*  that  this  ^uistoder  wm  absblutdjf 
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void,  and  the  contingent  remainder  not  destroyed.  Tbompsoa 
V.  Leach,  M.  l697.  3  Salk.427.  1  Lord  Raymond,  313.  Com. 
Jlcp.  45.  Show.  P.  C.  150.  £t  vide  White  v.-Small,  2  Cb.  Ca. 
103.  Portiiigton  v.  Eglington,  2  Vcm.  189,  where  a  convey- 
ance made  by  a  person  of  weak  understanding,  tbougb  no  lunatic, 
was  set  aside. 

38.  A.  obtained  a  purcbass;  at  a  great  under  value,  by  deeds, 
fines,  and  recoveries,  from  a  lunatic,  which  was  set  aside,  on  ap- 
plication, by  the  committee.  Addison  v.  Dawson,  H.  1711- 2 
Ven.  678.  So  shall  settlement  made  by  a  lunatic  be  set  aside, 
though  not  unreasonable.  Clerk  v.  Clerk,  H.  1700,  2  Vem. 
414.  £t  vide  Anon.  £.  l683.  1  Vern.  155,  where  the  court  di- 
rected that  a  settlement  made  by  one  who  was  found  a  lunatic, 
and  was  afterwards  restored  to  his  understanding,  should  be  made 
by  a  fine  in  C.  B.  so  that  the  judges  might  examine  him.  £t 
vide  etiam  Sackvillc  v.  Aylcworth,  M.  l682.  1  Vem.  105,  wbcrc 
a  will  made  by  one  who  afterwards  became  non  compos^  was 
held  not  revoked  by  his  being  found  a  lunatic  afterwards,  and 
that  a  bill  will  not  lie  to  examine  the  witnesses  to  it  m^^rpctuun 
rei  memoriam, 

39.  A  lunatic  is  never  to  be  looked  upon  as  irrecoverable, 
his  comfort  therefore  is  to  be  regarded  where  no  creditor  com- 
plains, not  the  heaping  up  riches  for  his  administrator  or  next 
of  kin.  Dormer's  case,  M.  1724.  2  P.  W.  2()5.  See  more  of  this 
case,  3  P.  W.  104. 

40.  The  rule  that  a  man  shall  not  be  admitted  to  stultify  him- 
self is  to  be  understood  of  acts  done  by  a  lunatic  to  the  prejudice 
of  others,  and  that  he  should  not  be  admitted  to  excuse  himself  on 
pretence  of  lunacy,  but  not  as  to  acts  done  by  him  to  the  pre- 
judice of  himself.  Ridler  v.  Ridler,  M.  1729-  I  £q*  Ab.  279- 
pi.  5. 

41 .  A  mortgage  on  a  lunatic's  estate  may  be  paid  off  with  his 
money,  and  then  the  mortgage  term  shall  be  assigned  in  trust,  to 
attend  the  inheritance,  and  held  hot  to  go  to  his  next  of  kin.  '£x 
parte  Grimston,  £.  1772.  Amb.  606, 

42.  A  trustee,  found  a  lunatic  by  the  master's  report,  cannot 
be  ordered  to  convey  under  the  stat.  4  Geo.  II.  c.  JO,  unless  a 
commission  of  lunacy  has  issued.  £x  parte  Gillam,  T.  1795.  3 
Ves.jun,  587.  But  where  a  commission  has  issued,  th%  court 
will  order  the  lunatic  and  his  curator  to  join  in  such  a  convey- 
ance. £x  parte  Lady  Annendale,  Arab.  80.  So  whera  the 
heir  of  a  mortgagee  was  found  a  lunatic  by  the  senate  of  liam** 
burgh,  he  was  directed  to  convey  to  the  moprtgagor^  under  thf 
statute.     £x  parte  Otto  Lewis,  1  Ves.  298. 

43.  A  lunatic  trustee  refused  to  transfer  stock,  and  it  9^ 
paared  that  bis  refusal  «'«s  occasioned  by  an  itnbecUity  of  mindt 
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The  court  ordered  the  stock  to  be  iransferrtd  imdar  Cu  r,.,^. 
III.  c.  90,  though  no  commission  of  lunacy  had  issued,  bicims 
V.  Naylur.M.  179s.  4Vc».jun.  36*0. 

LUNATICS  AND  IDEOTS,    V. 

Jurisdiction  of  the  court  in  matters  of  Lunacy  and  Ideocy ;  and 
herein  of  traversing  the  Inquisition. 

41-.  The  court  refused  a  motion  that  a  lunatic  who  bad  reco* 
vered  his  senses,  might  be  examined  and  make  a  settlement  of 
bis  estate,  but  directed  an  issue  to  be  taken  upon  it  in  C.  Q. 
Anon.  E   l683.   1  Vem.  155. 

45.  An  Irish  peeress  was  committed  in  this  case  for  not  pro. 
ilucing  her  husband,  who  was  a  lunatic.  Wenmau's  cuse,  1\ 
1721.     IP.  W.701. 

46'.  An  appeal  lies  from  the  Lord  C  ban  cello  r's  decree  touching 
lunatics  and  ideots  to  the  King  in  council  only.  £.x  parte  Pitt, 
H.  1726.  3  P.  W.  108.  (n).  and  not  to  the  Lords,  against  an  or- 
der awarding  a  commission  of  lunacy  or  ideocy  by  the  great  seal. 
nor  against  any  proceedings  touching  the  awarding  or  refusing 
TOch  commission.  Rochfort  v,  E.  of  Ely,  H.  1768.  6*  Bro.  P.  C. 
329^ 

47.  No  appeal  lies  from  an  order  of  Ld.  Ch,  touching  lunatics 
to  the  House  of  I^rds,  but  only  to  the  Kiiiji  in  council.  Sheldon 
V.  Aland,  E.  1731.  3  P.  W.  107.  Vide  ex  parte  Pitt,  3  P.  W. 
108.  (n).  Rochfort  V.  E.  of  Ely,  0  Bro.  P.  C.  3129. 

4S.  In  cases  of  insanity,  the  rules  of  judging  are  the  samcal 
law  and  in  equity.     Bennet  v.  Vade,  T.  1741.  2  Atk.  327. 

49.  An  inquisition  of  lunacy  is  always  admitted  to  be  read, 
but  it  is  not  conclusive  evidence,  for  it  may  be  traversed.  Scr- 
gcson  V.  Sealey,  M.  1742,  2  Atk.  412. 

50.  Where,  before  an  inquisition  of  lunacy,  a  pei-son  who  wa« 
found  a  lunatic  has  made  a  purchase,  with  the  approbation  oi 
his  only  son,  the  court  will  not  change  the  disposition  that  has 
been  madeof  the  money,  but  purchase  shall  stand.  S.  C  \'idc 
Bjdler  V.  Ridler,  1  Eq.  Ah.  279- 

51.  After  the  abolition  of  the  court  of  wards,  the  jurisiliciion 
over  lunatics  and  ideots  reverted  to  the  court  of  Chancery,  to 
whom  it  originally  belonged.  Corporation  of  Bedford  v.  Lcu; 
thall,  T.  1743.  2  Atk.  533. 

52.  A  lunatic  was  allowed  to  traverse  the  inquisition,  from 
the  appearance  he  made  upon  a  second  in«(pection,  and  the  grant 
of  the  custody  was  suspended  till  further  order.  Ex  parte  Ro- 
berts, M.174O.  3  Atk.  7. 

53.  Not  only  the  lunatic  but  his  heir  is  bound  upon  the  tra- 
rcrse  of  the  inquisition.  So  whore  cbe  alienee  and  the  lunatic 
traverse;  if  he  is  found  a  lunatic  at  the  time  of  the  alienation,  ih^ 
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alienee  is  bound.  £x  parte  Roberto,  3  Aik.  308.  £x  parte 
Gnmstone,  Amb.  7o£. 

54.  Where  an  inquisition  found  a  person  a  lunatic,  and  it 
appeared  a  bard  case,  the  court  gave  leave  to  traverse  it.  £x 
parte  Bamsleyt  M.  1744  3  Atlc.  184. 

BS.  Where  the  lunacy  of  a  person  is  in  question,  the  court  will 
make  a  provisional  order  as  to  his  eiiects  till  the  point  of  lunaqf 
is  determined.     In  re  Hele  (a  lunatic),  £.  1748.    3  Atk.  63^1 

56^  In  this  case  Ld.  Ch.  stopped  a  lunatic  from  beins  carried 
into  Scotland,  though  no  commission  had  issued.  Lady  Marr's 
case,  cited  in  Lady  Annendale's  case,  M.  1749.  Amb.  82. 

57.  Ld.Ch.can  make  an  order  in  a  lunatic's  afbirs  after  his 
death.  Ex  parte  Grimstone,  £.  1772.  Amb.  706.  So  where 
there  is  a  reference  to  a  master,  in  a  case  of  lunacy,  be  shall 
make  his  report,  though  the  lunatic  be  dead,  £x  parte  Arm-* 
strong,  £.  179X*  3  Bro.  Ch.  Ca.  238. 

58.  On  a  petition  for  a  reference  to  the  master  as  to  the  state 
of  the  plaintiff  and  her  fortune,  and  directions  for  her  mainte« 
nanee,  the  property  being  too  small  to  bear  the  expence  of  a 
commission,  an  order  was  made  on  affidavit  without  a  reference 
^r  payment  of  dividends  for  the  two  ensuing  quarters.  Eyrev. 
Wake,T.  1799-  4  Ves.  jun.  79S. 

59*  A  traverse  to  an  inquisition  finding  apersoa  a  lunatic,  ie 
dejure^  and  not  a  matter  of  favour,  (Vide  2  Ed.  VI.  c.  8.  s-.  6.) 
though  the  chancellor  is  not  dissatisfied  with  the  return  upom 
the  evidence;  the  order  for  a^new  commission  was  thiPrefore 
anspended  for  the  purpose  of  taking  the  traverse.  Upon  the 
return  of  the  traverse,  finding  that  the  party  was  a  lunatic  at 
the  time  of  her  marriage  and  at  the  taking  of  the  inquisition, 
though  not  so  at  the  time  of  the  verdict,  the  commission  was  su- 
perseded ;  yet  Ld.  Ch.  doubted  the  propriety  of  such  a  double 
issue;  andsuto  costs,  they  cannot  be  allowed  to  the  party  taking 
out  a  commission  which  is  traversed  with  success,  however  ma« 
ritorious  the  case,  for  the  property  never  coming  to  the  crowif^ 
there  is  no  fund.  Ex  parte  Wragg;  £x  parte  Ferne,  T.  1800. 
5  Ves.  jun.  450,832. 

Go.  The  manner  of  pleading  a  traverse  is  very  short,  merely 
to  state  the  inquisition,  take  the  common  traverse  upon  it,  and  th 
attorney  joins  issue.     Ex  parte  Wragg,  5  Ves.  jun.  452. 

6l.  Access  to  a  lunatic,  in  this  case,  was  denied  to  a  person 
enutled  upon  her  death,  indefaultofappointmentbyhcr,  though 
only  with  a  view  to  see  whether  she  was  in  a  state  to  exercise  that 
power.     Ex  parte  Lyitlcton,  E.  1 801 .  6  Ves.  jun.  7. 

02.  All  fair  and  provident  applications  to  impeach  a  com* 
mission  of  lunacy  are  not  discouraged ;  but  where,  as  in  this  in- 
itancer  a  petition  it  presented  by  a  stranger,  without  any  interest* 
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for  leave  lotravene  tn  iaquisttioh  of  lunacy,  it  shall  be  di»* 
inisaed  with  coats.  Ex  parte  Ward^  M.  180U  6  Ves.  jun.  579* 
As  to  the  right  to  traverse  an  inqaisttion  of  lunacy,  under  stat.  2 
Ed.  VI.  c.  8.  s.  10,  vide  ex  parte  Wragg,  5  Ves.  jun.  450*  £x 
{>arte  Feme,  ib.  832. 

63.  A  person,  having  an  interest  under  a  contract  with  the 
lunatic,  was  permitted  to  traverse^  and  Ld.  Ch.  incjiped  to  quash 
the  inquisition,  where  the  commission  was  not  executed  near  the 
place  of  abode,  and  where  an  order  that  the  lunatic  should  have 
due  notice  was  disobeyed.  Ex  parte  Hail,T.  1800. 7 Ves.  jun.  26l» 

The  following  is  the  corresponding  title  in  Mr.  Kcke^ 
mcVs  Index. 

IDEOTS  AND    LUNATICS. 

1.  A  bargain  by  a  lunatic  eight  years  before  the  lunacy 
Ibnhd,  avoided  by  being  found  a  lunatic,  with  a  retrospect  of 
•eventeen  years,  yt  t  the  party  admitted  to  traverse  the  inquisi* 
cion.  NotCf  that  generally  a  lunatic  ought  to  be  made  a  party ; 
but  the  reason  why-  it  was  overruled  was,  .that  he  might  stultify 
himself.  Attorney  General  v.  Parkhurst,  Mich.  20  Car.  2. — 1 
Ca.  in  Ch.  112. 

2.  Custody  of  an  ideot  to  one,  and  his  executors  duiing  hit 
ideotcy.  Progress  v.  Fraser,  Mich.  33  Car.  2. — 2  Ca.in  Ch.  70. 
1  Vern.  9,  137.  S.  C. 

3.  The  guardianship  of  lunatics  no  question  of  right,  but  of 
prudence,  and  not  to  be  committed  to  any  that  will  make  gain  of 
it.     Lady  Cope's  Case,  Mich.  29  Car  2.-2  Ca.  in  Ch.  239. 

4.  When  to  be  relieved  against  their  own  acts.  Ridler  v.  Rid- 
Icr,  Mich.— 1729. 1  Eq.  Ca.  Abr.  279* 

5.  A  bill  will  net  lie  to  perpetuate  the  testimony  of  witnesses 
to  a  lunatic's  will  in  his  life-time,  made  before  his  lunacy*  Sack*' 
vill  v.  Ayleworth,  Mich. — 1682.  1  Vern.  105. 

6  Motion  that  a  lunatic  who  had  recovered  bis  understanding, 
might  be  inspected,  and  make  a  settlement  of  his  estate.  Anon. 
East.  1683.— 1  Vem.  145. 

7.  Committee  of  a  lunatic  cannot  make  leases,  nor  incumber 
the  lunatic's  estate,  without  leave  of  the  Court.  Forster  v.  Mer« 
chant,  Mich.  l684.— 1  Vern..262. 

8.  Mortgage  made  by  a  lunatic  when  sane,  for  50l.  and  more 
money  taken  up  upon  it  by  the  committee,  ordered  to  stand  a  se* 
curity  only  for  the  first  501.  Commfttee  not  to  be  allowed  for 
buildings  arid  improvements  on  the  lunatic's  estate. — ^ibid* 

9.  Master  to  see  what  was  fit  to  be  allowed  for  maintenance 
of  the  lunatic's  son. — ibid. 

10.  A  settlement  is  made  by  a  Junatiq;  though  reasonable, 
and  for  the  convenience  ef  the  fiimily,  it  ought  to  be  set  aside 
in  equity.    Clerk  v.  Clerk,  Hil.  1700.— 9  Vem.412. 

I U  Sales  at  great  under  value  from  one  that  wts  afterwards  a  lu<» 
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tiatic  set  Aside ;  but  the  conveyances  to  atand  a  secunt\'  for  wb^f 
i*a5  really  paid.     Addison  v.  bawson,  Hil.  171 1. — 2  Vcrn.  6/8. 

12.  One  found  an  idt'ot*  bad  leave  to  traverse  the  inquisition  at 
her  own  request,  on  condition  sin?  would  appear  in  person  on  tbe 
trial.  Anon.  Mich.  J72S. — xMoscl.  Rep.  71. 

ld«  The  lunatic  being  recovered  and  ex^niined  in  Court,  tbe 
commission  was  su))cr;ieded,  ami  the  recognizance  of  tbe  com-* 
xnittee  ordered  to  be  vacated,  the  lunatic  declaring  they  bad 
given  him  a  fair  accounts  Ex  parte  Brumpton,  Mich.  J72S.'— *■ 
Mosel.  Rpp.  78. 

14.  A  lunatic  having  recovered  his  understanding,  petitioned 
for  a  supersedeas  of  the  commission,  but  the  Court  only  suspended 
it  for  some  months,  to  see  if  he  uu>t  perfectly  recovered,  because 
he  bad  often  relapsed,  and  was  found  by  tlie  inquisition,  a  luna- 
tic with  lucid  intervals*  £x  parte  Ferrars,  Irin*  1730.  — MoseL 
Rep.  332. 

15.  Information  against  a  person  for  contriving  to  marry  a  wo- 
man toanideot*  Smart  v.  Taylor,  Mich^  11.  G.  1. — 9  Mod,  9&, 

16.  Where  a  trustee  may  continue  a  person  as  a  lunatic,  un- 
der tbe  custody  of  another.  Brown  v.  How,  Hil,  1740. — Bar*- 
nard  Rep.  354. 

17.  The  committee  of  tbe  estate  of  a  lunatic,  appointed  bis 
guardian  to  answer  and  defend  the  suit.  Westcombe  v.  West- 
combe,  May  1753.— I  Dick.  Rep.  i>3S. 

IS.  A.  born  deaf  and  dumb,  on  her  coming  of  age,,  applies  to  b« 
pu>  in  possession  of  her  property,  which  on  her  giving  sensible 
answers  to  questions  in  writing,  was  ordered.  Dickenson  v.  Blis-* 
set,  Dec.  i754.--l  Dick.  Rep,  268. 

19*  The  defendant  becoming  i  in  paired  in  his  mind  after  the  de- 
cree, bad  a  guardian  appointed  bimy'by  whom  he  might  produce 
books,  &c.     Gason  v.  Gamier,  July  1756*,— 1  Dick.  Rep.  286. 

20.  Defendant,  a  lunatic,  stating  that  bis  committee  was  a 
pinintif!',  reference  to  the  master,  to  appoint  defendant  a  guardiau 
ad  litem,  Snell  v.  Hyat,  Hil.  1756\— 1  Dick.  Rep.  287. 

21.  Information,  at  the  relation  of  a  lunatic,  not  proper  ;  be 
inust  be  a  party.  Attorney  General  v.  Tyler,  April  1765.— 1 
Dick.  Rep.  378. 

22.  One  of  the  defendants  being  &  lunatic,  and  the  coromitteo 
of  his  estate  being  also  a  lunatic,  application  should  be  made  to 
the  great  seal  to  appoint  a  new  committee  of  tbe  estate*  Lloyd 
V. ,  March,  177?.  —1  Dick.  Rep.  460. 

23.  Tbe  great  seal  bath  the  care  of  lunatics  under  a  special 
appointment,  and  acts  as  a  commissioner.  Wigg  v.  Tiler,  May 
1770— 2  Dick.  Rep.  552. 

24.  Where  a  party  aa^  been  found  a  lunatic  und^r  a  commission 
of  inquiry,. this  c0urt  will  not  iniertcrc.  Murray  v.  Frank,  -1779- 
—2  Dick.  Rep.  155.  '  5 
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f  5.  Reference  to  ai  master^  to  see  what  was  proper  to  b6  allows 
«d  for  the  maintenaoce  of  a  person  of  insane  mind,  no  commission 
of  lunacy  having  been  issued ;  ordered  after  consideration,  him* 
chiu  V.  Salkeld,  June  1784.— 2  Dick.  Rep.  634. 

26.  Bill  will  lie  by  the  attorney  general  on  behalf  of  a  luna- 
tic against  her  committees,  for  an  account  of,  andto  secure  tha 
lunatic's  property.  Attorney  General  v.  Panther^  July,  1791.-* 
2  Dick,  Rep.  748, 

We  hope  the  extract  of  the  above  articles  will  not  be 
Ibottght  like  the  whimsical  joke  of  the  ancient  pedant,  who 
produced  a  brick  as  a  specimen  of  his  house.  Besides  dis- 
playing in  tome  sort  to  our  readers  the  skill  of  the  authors^ 
we  had  a  further  view  in  selecting  these  articles  :  Wt 
are  10  possession  of  an  aticient  reading  of  great  authority^ 
froai  wKich  it  is  our  intention  shortly  to  make  a  brief  ex- 
tract on  the  same  subject,  by  way  ot  specimen,  for  pecu- 
liar reasons  will  prevent  us  from  inserting  the  whole  ;and 
thus  we  shall  be  enabled  to  afford  our  readers  a  complete 
view  of  the  ancient  law  and  the  modern  application  of  it 
upon  a  curious  and  important  subject. 

In  his  address,  Mr.  Bridgman  has  laid  great  stress 
upon  the  advantage  which  he  nasgiuoed  by  adopting  Mr. 
Loeke*%  ipethod  in  the  arrangement  of  his  titles.  On  this 
subject  we  differ  from  him  wholly.  We  see  no  reason 
for  changing  the  common  and  natural  order  of  an  alpha- 
betical arrangement;  and  we  are  persuaded  that  had 
Locke  made  a  Dictionary  or  an  ludcx,  he  would  have  pur- 
sued it.  That  which  for  one  purpose  is  convenient  may 
not  be  so  ibr  another  ;and  if  a  number  ofdivisions  is  wantea, 
the  method  of  Locke,  which  only  multiplies  24  by  5,  does 
not  give  so  many,  as  the  usual  method  of  aTphabetical  ar- 
rangement, in  which  the  number  of  heads  or  divisions 
are  produced  by  multiplying  the  whole  alphabet,  with  the 
exception  of  such  consonants  as  cannot  come  in  suc- 
cession, into  itself.  This  new  method,  therefore,  does  not 
facilitate  research  ;  but,  on  the^contrary^  it  rather  em- 
barasses  the  reader,  by  compelling'  him  to  reffect  while 
he  spells' the  word  neaily  through,  in  order  to  find  the  se- 
cond vowel ;  and  as  this  is  a  new  habit  to  be  acquired  by 
the  reader,  we  think  he  ought  not  to  be  put  to  the  trou- 
ble of  it|,  unless  it  is  really  productive  of  some  cunsider- 

N^  26.  [  L  ] 
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able  and  manifest  advantages.  To  some^  this  observa^oit 
may  appear  of  little  importance^  and  we  own  that  it  does 
not  detract  from  the  merit  of  the  book,  but  we  wish  to 
counteract  the  evil ,  as  far  as  it  goes,  of  leading  the  pnb* 
lie  astray  by  the  influence  of  a  great  name.  The  true 
secret  of  making  an  index  useful  is  to  multiply  theheadi 
and  titles,  and  to  arrange  the  articles  with  reference  to  ana- 
logy, and  this  Mr.  Bridgman  has  done  successfully. 

With  respect  to  the  comparative  view  which  this  speci- 
men affords  of  the  merits  of  the  two  works  before  us,  it 
will  be  perceived  that  Mr.  Bridgman'u  work  is  really  di 
gesied  with  great  skill;  but,  though  we  have  not  inten- 
tionally  chosen  an  unfavourable  article,  for  the  purpose  of 
comparison,  from  Mr.  Kckewich^i  index,  and  we  believe  it 
IS  as  fair  a  specimen  as  a  short  extract  can  be  of  the  natare 
of  his  work,  yet  it  is  hardly  so,  when  placed  >by  the  side 
of  Mr.  Brid^man's,  for  ihe  latter  professedly  contains  the 
reports  of  a  longer  period,  and  thus  to  put  the  one  by  the 
side  of  the  other  is  only  to  compare  an  imperfect  part  with 
a  complete  whole.  And  although  we  prefer  Mr.  Bridg* 
man*s  Digested  Index,  altogether,  to  both  tlie  other  indexes^ 
yet  those  who  have  been  induced  to  purchase  the  In- 
clex  to  the  modern  Chancery  Cases  may  find  Mr.  Keke^ 
uich*s  work  a  very  convenient  companion.  To  Mr. 
Kekewich  w:e  can  only  add  that,  but  for  ihe  Digested  Index 
of  Mr.  Briigman we  might  have  been  satisfied  with  his; 
and  that  though  our  judgment  will  not  give  him  rank  be- 
fore his  competitor, in'thatAa/»6/«  labour  to  which,  as  api- 
oneer  of  literature  he  has  been  condemned,  in  the  state  of 
provocation  which  he  significantly  calls  J^  that  leisure 
which  is  incident  to  th€  commenctmtnt  of  th&  profession  of 
the  law ;  "  a  state  of  torpor  or  of  listlessness,  from  which, 
as  South  strongly  said,  upon  another  occasion,  *'  many 
a  man  would  fly  to  the  galleys  for  employment,"  and 
from  which  we  wish  him  a  speedy  deliverance,  yet  we 
shall  not  have  the  less  expectations  of  hira,  if  upon  aay 
future  occasion,  he  should  really  he  presumptuous  enough 
to  work  above  ground,  and  attempt  some  more  arduous 
undertaking  frtter  for  the  display  of  his  abilities. 


Jtcmarftf  on  tb  ha  iidhod  ofprtnnti^  Dower,    flit 
TO  THE  EDITOR  OF  THE  LAW  JOURNAL. 

•IB, 

][FI  mistake  Dot  tjhe  obiectof  ^r  valuable  Law  Mi$oeU 
/aiiy^jroa  will  iDsert  Che  following  remarks od  a  sabject, 
about  which  maiiy  eminent  coiwejfancers,  of  the  past  and 
present  dajj  have  been  dirtded  in  opinion ;  namely,  the 
beH  method  of  preventing  dower.  1  have  collected  the 
opinions  of  acme  gentlemen  of.  extensive  practice,  and 
without  reserve  given  my  own ;  and  by  inserting  the  fol- 
lowing in  the  Law  Journal,  you  may^perhaps,  induce 
tome  ofyour  correspondents  to  offer  observations  that  may 
throw  more  light  on  a  subiect  tliat  is  certainly  stillinToWed 
in  ob$eurii^'i  and  thereby  render  considerable  semce  to 
the  profeutonal  world. 

I  am.  Sir,  your  constant  reader, 
February  41.  1803,  A, 

Renutrks  on  the  best  Method  of  preventing  Dower. 

Mr.  Powelt%  method  <>f  preventing  dower  was  (accord"* 
log  to  ^  form  lately  put  into  my  hands  as  settled  by  him) 
by  making  the  habendum  to  a  trustee^  bis  heirs  and  assigns, 
to  the  uses  after  mentioned,  viz.  to  the  use  of  such  per* 
■on,  Ilc  as  the  purchaselr^by  deed  or  will,  should  appoint, 
and  subject  to  such  appointment,  to  the  use  of  the  pur- 
chaser, his  heirs  and  assigns,  for  ever. 

This  form,  besides  tHeoommon  objection,  thilt  the  pur-* 
chaser  cannot  sell  or  mortgage  without  the  concurrence 
of  his  trustee,  is  in  my  mind  open  to  a  more  serious  one ; 
for  there  being  no  intervening  limitation  between  the 
power  of  appointment  and  the  use  of  the  fee,  the  husband 
is  seised  of  the  fee  immediately,  subject  to  his  power  of 
appointment,  and  it  is  questionable  whether  the  exercise 
of  the  power  of  appointment  will  defeat  the  wife's  title  of 
dower. 

Mr.  B — r*8  method,  about  thesame  tiro^  was  ^'habendum 
to  the  purchaser  and  hisuustee  jointly,  and  the  heirs  and 
assigns  of  the  trustee,  for  ever,  intrust  as  to  the  estate 
and  intent  of  the  trustee  and  Ins  heirs,  to  the  intent 
that  the  same  should  bedisposed  of  in  such  manner  as'  the 
purchaser  should  bv  deed  or  will  appoint  \  and.  Subject  to 

[  t2] 
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such  appointment^  in  trust  for  the  purchaserj  bis  heirs  and 
assigns. 

As  to  the  efficacy  of  the  before  mentioned  forms  otTi- 
mitation^  it  should  *^be  observed  that  Mr.  Halliday  has  as- 
serted that,  '^  where  an  estate  of  freehold  is  limited^ 
to  the  use  of  such  person^  6jc.  as  A.  B.  shall  appoint  and 
for  want  of,  t^c.  to  the  use  of  ike  said  A.  B,  in  fee,  the  power 
qf  appointment  is  nugatory  and  void^  in  regard^  that  a 
hmitation  in  fee  comprehends  every  power  of  appointment 
whatever. 

Mr  fVflrw^,  however,  in  an  opinion  which  he  has  given 
on  a  similar  metliod  pf  limitation,  controverts  the  above 
assertion  qf  Mr.  HnUiday,  and  adds  a  copy  of  an  [opinion 
which  he,  Mr.  Fearne,  had  before  given  on  the  same  sub- 
ject, with  which  he  says  Mr.  B — r  coincided. 

In  the  last  mentioned  opinion,  Mr.  Fearne  s^ys/^  Whe- 
ther there  is  or  is  not  a  preceding  estate  for  life  limited 
iquse  to  the  husband,  arid  whether  after  limitation  of  the 
use  to  such  person,  8cc.  as  he  shall  appoint,  the  subse- 
quent limitation  pf  the  fee  in  use  to  hioibe  accompanied 
with  the  words ''in  the  mean  time  and  subject  thereto,'* 
the  fee  equally  vests  in  him  subject  to  his  porver  ofappoint^ 
ment  and  until  the  same  be  executed.  ''  This  point,"  says 
he,  ''was  clearly  determined,  in  the  first  resolution  in  Sir 
Edward  Ckere's  case,  6  Co.  Rep.  18,  and  in  Leonard  Lo^ 
rie's  case,  10  Co.  Rep.  78,"  where  it  was  resolved,  that  the 
use  of  the  fee  in  the  mean  time  vested  in  Lovie,  thoueh 
the  estate  was  limited  to  him,  in  the  first  instance,  only  Jor- 
life,  and  that,  even  without  impeachment  of  waste,  ride 
\0  Co.  Rep.  8j  5(5.  The  reservation  of  a  power  of  appoint- 
ment of  a  use  is  not  rendered  void  by  a  subsequent  limita- 
tion of  the  fee  to  the  some  person.  It  is  a  mistake  to 
suppose  that  a  limitation  of  the  fee  comprehends  every 
power  of  appointment;  for,  a  person  seized  in  fee  cannot, 
py  a  mere  instrument  in  writing,  pass  that  fee  to  or  make 
It  vest  in  another,  but  a  proper  form  and  mode  of  convey- 
ance is  requisite  to  pass  the  estate;  whereas,  under  a  power 
limiting  the  use,  a  person  may,  by  such  instrument 
only,  vest  the  fee  in  anotl^er*  without  any  of  the  usual 


♦  He  may  vest  the  use  of  the  fee ^  but  not  the  legal  fee,  that 
being  in  his  trustee,  who  cannot  be  divested  of  it,  but  by  hb  owo 
acl. 
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ceremonies  requisite  to  a  cotiveyapce  of  lands.  Tbereason 
it,  that,  in  the  one  case,  the  person  can  only  dispose 
of  the  land  as  owner,  in  the  other  he  acts  instrumentally 
only,  according  to  his  poweror  authority,  and  hisappointee 
does  not  come  in  as  und^rhiol  or  deriving  the  estate  from 
him,  but  under  a  title  paramount,  namely,  under  that 
conveyance  by  which  the  power  of  appointment  was 
reserved :  just  in  the  same  manner  (as  to  the  point  now 
under  consideration)  as  if  the  use  had  been  declared  to 
such  appointee,  in  such  conveyance  itself,  instead  of  await- 
ing the  interposition  of  the  appointment  by  the  person  to 
whom  such  power  was  resen'ed.  This  is  the  doctrine 
upon  which  the  great  question  in  the  case  of  Sir  Edward 
Cleere,  above  cited,  was  decided,  and  which  has  been 
since  confirmed  and  established  by  a  variety  of  authori- 
ties; and  this  is  the  true  reason,  that  an  appointment, 
under  such  power  as  that  in  the  present  case,  prevents 
the  wife's  (lower;  because  the  appointee^  under  the  exe- 
cution of  such  power,  does  npt  derive  his  title  from  the 
husband  or  from  or  out  of  the  estate  thai  he  was  seised 
of  at  the  time  of  the  appointment,  but  comes  in  directly 
tinder  the  uses  of  the  original  conveyance,  by  whichsuch 
power  was  reserved,  and  the  uses  to  be  declared  by  such 
appointment,  being  in  order  prior  to  the  use  of  the  fee 
reserved  to  the  husband,  such  uses,  when  declared,  take 
place  out  of  the  estate  of  the  husband,  by  relation  from 
the  time  of  the  said  co9iveyance  to  uses,  just  as  it  would 
have  done,  if  originally  declared  in  the  said  conveyance 
from  which  it  takes  effect." 

The  following  form  of  limitation  was  drawn  by  Mr. 
Fearne,  to  prevents  the  wife's  dower,  and  yet  to  leave 
the  legal  estate  in  the  purchaser,  thereby  renderin|^  the 
concurrence  of  his  trustee  in  a  sale  or  mortgage  of  the 

{premises  unnecessary.  ''  Ilabcndum  to  the  purchaser, 
lis  heirs  and  assigns,  to  the  uses,  &c.  after  mentioned  ; 
viz.  to  the  use  of  such  persons,  &.c.  as  the  purchaser 
^hall  by  deed  or  will  appoint,  and  in  default  of  and  sub- 
ject .to  such  appointment  to  the  use  and  behoof  of  the 
purchaser  and  his  assiijns  for  life:  And,  fnmi  and  after 
the  determination  of  that  estate  by  any  means  in  his  life- 
time, to  the  use  of  the  trustee  and  his  heir<,  during  th(* 
natural  life  of  the  purchaser,  in  trust  nevertheless  to 
and  for  the  sole  use  and  benefit  of  the  purchaser  and  his 
assigns,  and  to  permit  him  and  them  to  receive  the  rents. 
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a&c.  of  the  f aid  premises  aco6niiogIj,  doring  Ae  aaloral 
life  of  the  purcnaser ;  And,  from  and  after  the  4eter« 
minattOQ  ot  the  estate  so  limited  in  use  to  the  said  tmstee 
and  his  heirs  for  the  natural  life  of  the  said  purchaser  as 
aforesaidj  to  the  use  and  behoof  of  the  saia  pnrchaserj 
his  heirs  and  assigns  for  ever/* 

Mr.  Fenrne  observes,  in  the  opinion  above  quoted^ 
that  whether  there  is  or  is  not  a  preceding  estate  for 
]ife  limited  in  use  to  the' husband,  and^  whether,  after 
limitation  of  the  use  U  such  per$^n,  Sfc.  as  he  shall  appoinit 
the  salMeauent  limitation  of  the  fee  in  use  to  him  beac« 
companied  with  the  words  '*  in  the  mean  time  and  subject 
then^unto/'  the  fee  equally  vests  in  him  wbjeet  to  his  power 
ofaj^fointment. 

I  cannot  see  that  this  is  the  case  where  there  is  an  in* 
tervening  limitation  for  life.  The  full  power  to  dispote 
of  the  fee  is  indeed  vested  in  him,  but,  in  default  of  steH 
disposition  or  appointment,  the  iee  is  put  in  remainder^ 
it  IS  in  a  manner  entailed  or  settled  upon  his  heirs  :  for 
though  the  use  of  the  fee  is  reserved  to  A«m,  his  heirs  and 
assigns,  yet  as  it  is  not  so  reserved  till  after  the  determining 
of  the  estate  so  limited  in  use  to  the  trustee  and  his  heirs, 
during  the  life  of  the  purchaser,  that  is  not  till  he  is  dead; 
it  )s>  in  fact,  a  reservation  of  the  fee,or  of  the  ultimate  re* 
nainder,  to  the  heirs  only  of  the  purchaser.  A  similar 
^^w  of  the  subject,  I  conceive^  has  latterly  induced  B— r, 
in  bis  form  of  limitation  to  prevent  dower,  to  make  the 
ultimate  remainder  *'  to  the  use  of  the  heirs  and  assigns 
pf  the  purchaser  for  ever."  The  husband  cannot,  in  my 
mind  be  fairly  said  to  be  actuaUy  possessed  of  more  than 
9L  life  estate  ;*  or,  in  other  words,  the  limitation  to  him  for 
Jiis  life  gives  him  only  the  present  right  to  the  possession 
and  to  the  rents,  8cc,  (though  I  grant  be  has  the  com- 
plete and  absolute  fee  at  his  disposal)t  at  the  same  time 


*  Mr.  Watkins  also  sccros  to  be  of  this  opinion  \  see  his  Prioci^ 
pics  6f  Conveyancing,  book.  1 ,  ebup.  6. 

+  Ills  estate  is  similar  to  an  estate  of/eertail  in  possession^  as  in 
f  be  latter  he  can  ciit  off  the  iutail  by  suffering  a  recovery,  so  in 
the  former  he  can  exclude  his  heir  by  excciuing  an  appointments 
If  indeed  he  be  actually  tenant  in  tec-tail  in  possession  (a  widow 
being  dowable  out  of  such  an  esitaK:),  bis  wife  of  course  would 
not  be  barred  of  dower  unless  tlic  dcc«i  expressly  says  she  shall  be, 
^or  which  reason  it  is  safer  to  insert  those  words  in  the  limitation. 
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bf  has  all  the  advantages  which  he  could  have^  if  the  estatcl 
was  granted  to  him  in  fee  in  tb^  first  place ;  especially,  if 
the.  words  without  ang  impeachment  of  or  for  any  manner 
af^  waste f  are  introduced  in  the  limitation  of  the  estate  to 
him .{sr life;  and  even  greateri  because  his  wife's  dower 
dof^'OQt^ttacb,  and  because  he  can  dispose  of  all  his  es- 
tate end  interest  in  the  premises  by  a  simple  instrument 
of  ap{y>intment,  and  likewise,  because  in  case  of  forfeiture 
be  does  not  lose  the  benefit  of  his  life  estate. 

It  has  been  asked  ''  if  a  purchaser  should  die  without 
makine  an  appointment,  as  the  fee  would  then  vest  in  his 
heir  at  law,  would  not  the  widow  be  entitled  to  her  dower  F" 
But  i  apprehend  Mr.  Feafne^$  answer  relative  to  tbe-ap-« 
pointee,  (see  the  above  opinion,)  applies  with  greater 
force  ta  the  heir  at  law,  namely,  that,  **  he  dpes  not  de* 
rive  his  ^itle  from  the  husband  or  from  or  out  of  the  estate 
that  he  was  seised  of,  at  the  time  of  his  decease,"  '^  but 
comesin  directly  under  the  uses  of  the  original  convey* 
ftoce/'  The  appointee,  (says  Mr.  Fearne,)  does  so,  as  much 
as  if  he  had  been  named  in  such^  original  conveyance. 
How^much  stronger  does  this  apply  to  the  heir  ?  For  he 
is  virtually  named  f  inasmuch  as  the  original  conveyance 
declarest  that,  if  the  husband  makes  no  appointment  the 
heir  shall  have  the  fee.  If  it  did  so  declare  I  tbiuk  hia 
heir  at  law  could  not  claim  it,  but,  that  it  would  revert 
(for  want  of  tha^  limitation  of  the  ultimate  remainder)  to 
the  heir  of  the  settler  or  vendor,  that  is,  in  case  the 
purchaser  had  not  disposed  thereof  by  deed  or  will.  This 
perhaps^  is  a  novel  opinion,  but,  it  should  always  be 
recollected,  that  as  antiquity  catinot  privilege  a  .  mu- 
take,  neither  can  novelty  prejudice  truth. 

It  should  be  kept  in  mind,  that  the  conveyance  under 
consideration  js  a  conveyance  to  uses,  and  not  a  convey^ 
ancc  in  fee  in  the  first  instance,  and  will  operate  the  satne 
in  respect  to  the  appointee  and  heir  at  law,  as  if  it  was 
a  settlement  made  merely  for  a  good  consideration  (na- 
tural  love  and  affection,)  or,  for  iTnominal  consideration, 
and  the  estate  was  thereby'  settled  upon  C.  D.  (the  purcha- 
ser) and  the  appointee  by  name,  or  upon  C.  D.  and  the 
heir  by  name;  as  in  the  latter  case,  the  widow  of  either 
party  would  not  be  dowable,  neither  I  conceive  can  she 
m  the  former.  In  both  cases  the  legal  fee  is  in  a  trustee, 
and  in  the  former  case  it  is  declared  to  be  so  vested  in 
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him  for  the  express  purpose  of  preventing  the  wife  from 
being  entitled  to  her  dower. 

Tearne,  in  his  form  of  limitation  above  inserted^  and 
also  B — r,  in  the  method  latterly  adopted  by  him^  make 
the  habendum  to  the  purchaser  only,  and  do  not  give  the 
legal  estate  to  the  trustee,  but  in  the  event  of  the  de- 
termination of  the  purchaser's  life-estate,  in  his  Hfe^Hmc^ 
which,  by  the  bye,  cannot  happen  where  the  words  with* 
out  impeachment  are  introduced  in  the  limitation  of  his 
life*estate,  unless  in  cases  of  forfeiture  to  the  crown,  and 
I  see  no  reason  why  a  man  may  not  be  hi$  own  trustee, 
if  I  may  be  allowed  that  phrase.  The  settler,  for  in 
that  light  I  consider  the  vendor,  where  lie  merely  exe-> 
cutes  a  conveyance  tonuses,  says  I  shall  hold  the  estate 
in  trust,  to  conVey  to  whom  i*  please,  or  to  enjov  the 
same  tor  my  life,  and  suffer  it  to  descend  to  my  neirs^ 
but,  it  shall  not  be  subject  to  my  wife's  dower  ;  and  can- 
not the  same  power  that  gives  it  to  me,  by  parity  of 
reasoning,  exclude  my  Wife  from  a  participation  there* 
of.  1  hold  the  estate,  it  is  true,  but  1  hold  it  in 
trust  for  myself,  my  appointees,  and  heirs,  and  it  cannot 
be  held  upon  any  other  terms,  till  I  execute  an  appoint- 
ment; iherefore,  I  have  (as  far  as  it  regards  the  Icgai 
Jet),  only  a  trust  estate,  and  my  wife  cannot  claim  dow- 
er out  of  it,  for  a  court  of  equity  has  never  suffered  « 
widow  to  claim  her  dower  out  of  a  trust  estate.  Numerous 
are  the  methods  of  limitation  to  prevents  wife's  dower 
attaching*  Mr  fVatkhis,in  his  work  before  quoted,  men^ 
tions  several,  and  I  have, in  my  possession  many  more  bet 
^ides  those  above  mentioned,  which  I  believe  nave  neve^ 
been  printed.  But  the  best  way  (says  Mr.  fVatkins}  is 
to  limit  the  estate,  to  such  uses  as  the  husband  shall  appoint^, 
which  gives  him  tlve  power  over  the  whole  fee  so  that  he 
may  p^tss  it  to  a  purchaser,  without  any  fine  or  concur- 
rence of  the  wife  or  others,  and  the  purchaser  on  the  exe- 
cution, of  the  power  '^  shall  be  in  from  the  original  con- 
veyance, and  so  paramount  the  claims  of  the  wife"  and  in 
default  of  execution  to  the  husband  for  life,  with  remainder 
to  A,  JU.  his  executors  and  administrators,  during  the  life 
of  the  husband,  which  will  put  the  limitation  over  in   tail 


*  Those  are  also  Mt-  Fcarni^s  words,  in  his  opinioa  abov4» 
stslsd. 


{To  be  concluded  iu  our  next  X umber,] 
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or  fee  in  remainder ;  and,  bj  limitiDg  the  estate  to  the 
executors  and  administrators  of  A.  B.  it  will  be  more 
likely  to  prevent  the  estate  falling  into  the  hands  of  a 
minor  in  case  A.  B.  die  before  the  husband,  for  the  estate 
to  A.  B.  being  only  an  estate  p^r  au/r^  vie^  may  ("notwith- 
standing its  being  a  freehold)  with  equal  propriety  be  li- 
mited to  his  executors  and  administrators  as  to  his  luirs,  as 
they  will  not  take  by  descent,  hut  as  special  occupants. 
These  are  also  Mr.  Feame's  words  in  his  opinion  above 
stated. 

I  shall  make  but  few  comments  on  the  method  last 
mentioned,  as  it  agrees  in  the  nmn  with  the  one  now 
ailoptedby  B — n,.  and  which  I  shall  have  occasion  to 
make  some  remarks  on  when  I  come  to  state  that  form. 
TV  itb  respect  to  limitting  the  estate  to  the  executors  and 
administrators  insieod  of  the  Aetrs  of  the  trustee.  I  have 
only  to  remark  that,  when  there  is  a  power  of  appoint- 
ment, it  is  of  very  little  consequence  whether  the  estate 
to  the  trustee  is  to  him  and  his  heirs^oT  to  him,  his  execu- 
tors,  8cc.  since  the  estate  itself  may  be  defeated  and  over* 
jeached  by  an  exercise  of  the  power.  In  practice,  the 
concurrence  of  the  trustee  is  not  always  required,  but  it 
should  be  remarked  that,  if,  instead  of  appointing,  the 
purchasers  conrey  without  the  concurrence  of  thetrustee^ 
there  is  an  intermediate  estate  in  the  trustee,  which, 
as  long  as  it  continues,  will  prevent  a  title  of  dower 
in  the  wife  of  the  purchaser.  Instances  of  this  have, 
1  understand,  occurred. 

Br-ns  present  form  of  limitation  to  prevent  a  wife's 
dower,  above  alluded  to,  is  as  follows:  habendum  to 
the  purchaser,  his  heirs  and  assigns,  to  such  uses,  &c.  as 
the  said  (purchaser)  by  any  deed,  &c.  or  will,  8cc.  shallap- 
point,  and,  in  default,  &c.  and  so  far  as  no  such  direction s^ 
&c.  shall  extend,  to  the  use  of  the  said  (purchaser)  and 
his  assigns  (for  life)  without  impeachment,  &c.  and  after 
the  determination  of  that  estate,  by  forfeiture  or  otherwise 
in  his  life-timCy  to  the  use  of  the  said  (trustee)  his  heirs  and 
assigns,  during  the  life  of  the  said  (purchaser)  in  trust 
for  him  the  said  (purchaser)  and  to  prevent  the  present 
or  any  future  wife  of  the  said  (purchaser)  from,  being 
entiUed  to  her  dower,  in  or  out  of  the  said  premises, 
and  after  the  decease  of  him  the  said  (purchaser)  to 
the  use  of  the  heirs  and  assigns  of  the  said  (purchaser)  for 
ever. 

K^27.  [   M   1 
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This  form  of  limitation  I  most  fiilljr  approve  cf^  et^ 
cept  that  I  woald>  for  the  reasons  above  quoted  from 
Mr*  Watkins,  have  the  limitatipn  to  the  trustee,  his  ear* 
ecuiOTi  and  administrators,  and  not  to  him  and  hb  heirs. 
There  are  four  limitations  or  claases,  in  the  last  menti- 
oned form,  each  of  which  is  material.  The  first  is  th^ 
power  of  appointment.  By  meads  of  this  power,  the 
purchaser  may  dispose  of  andpass  tlie  whole  fee  by  ex- 
ecuting a  mere  instrument.  The  second  is  the  limitatum 
to  the  purchaser/or  his  lUe ;  this  gplves  him  the  present 
ri^ht  to  the  possession  of  the  estate,  and  the  perception 
oi  the  rents  and  profits.  The  third  is  the  limitation  to  th% 
trustee Jor  the  life  of  the  purchaser.  This  interveninflr 
estate  of  freehold  keeps  the  purchaser's  estate  for  I'm 
distinct  from  the  inheritance  in  fee-simph,  and  this  pre- 
Tents  even  the  attachment  of  any  title  of  dower.  Tbr 
fourth  is,  the  limitation  of  the  fee  nrnple  to  the  heirs  and 
assigns  of  the  purchaser;  by  this  limitation,  if  the  pur- 
chaser dies  without  making  any  appointment  or  disposing 
of  the  premises  by  his  will,  the  inheritance  will  vest  in 
his  heirs,  unaffected  by  any  title  of  dower  in  his  widow, 
and  without  any  estate  in  his  trustees,  since  thar  estate, 
if  it  ever  commences,  will  determine  by  the  death  of  the 
purchaser. 

The  last  mentioned  fqrm  of  limitation,  therefore,  seems 
upon  the  whole,  free  from  objection,  that  is,  admitting 
thut  the  husband  is  a  good  trustee  for  himself,  which  I 
think  is  clear  from  the  arguments  I  have  before  stated* 
If,  however,  the  contrary  should  be  proved,  I  know  of 
BO  form  of  limitation  which  would  prevent  dower  and  yet 
leave  the  legal-fee  in  the  purchaser^  so  as  to  enable  him  ta 
sell  or  mortgage,  without^the  concurrence  of  his  trustee.  To 
those  who  are  willing  to  submit  to  that  inconvenience, 
I  would  recommend  to  limit  the  estate  to  the  purchaser 
and  his  trustee  jotW/v  (it  being  certain  that  a  wife  can- 
not claim  dower  out  of  a  joint  estate)  and  to  the  heir» 
and  assigns  of  the  trustee  only,  and  not  of  the  purchaser  ; 
otherwise  if  the  trustee  should  die  in  the  life-time  of  the 
purchaser,  the  estate  would  survive  to  the  latter,  aoti 
thereby  his  wife  become  dowable  oat  of  the  premises. 

A. 
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The  Practice  oftht  Court  of  General  Quarter  aud  Gtneral 
Seisions  of'  the  Peace. 

\1I7E  have  received  the  following  from  a  gentleman  who 
^^  is  very  conversant  with  the  practice  of  the  Mid^ 
diesex  Sessiont,  and  we  therefore  insert  it  in  the  hope  that  it 
may  be  found  useful  to  some  of  our  readers. 

Of  the  Court  of  Quarter  Sanonsand  tht  Practice  thereof. 

The  court  of  general  or  Quarter  sessions  for  the  peace, 
is  a  court  of  criminal  jurisdiction,  held  in  every  county 
for  the  trial  of  felonies,  misdemeanors,  &c.  before  justices  of 
the  peace  for  the  same  county.  In  discharge  of  this  part 
of  its  duty  itproceeds  by  the  course  of  the  old  coqamon 
law,  viz.  byjury«  It  is  also  a  court  of  appeal  from  sum- 
jnary  jurisdictions  exercised  by  magistrates  below,  and  in 
other  cases  it  has  and  exercises  an  original  summary 
Jurisdiction  of  itself.  A  great  deal  of  parochial  and 
county  business  is  by  a  variety  of  acts  of  pari  lament  directed 
to  be  settled  by  this  court,  as  the  proper  forum,  and  the 
whole  of  its  power  and  jurisdiction  is  created  by  various 
ftatutts. 

In  ancient.times  petty  offences,  such  as  nuisances  and 
other  trivial  matters,  were  tried  and  disposed  of  in  the 
court-lee t  for  the  county ;  crimes  of  a  more  aggravated 
nature  were  rieserved  for  the  justices  in  Eyre,  who  rode  the 
circuits  once  in  seven  years;  but  in  the  reign  of  Ed.  I  If* 
it  wasenacted,  ''  that  for  the  better  maintaining  and  pre- 
serving the  peace  in  every  county,  good  men  and  lawful, 
which,  were  no  maintainers  of  evil  or  barreters  in  the 
county,  should  be  assigned  to  keep  ttie  peace."  After- 
wards^in  the  31st  year  of  the  same  reign,  it  was  enacted 
that'^  in  every  county  should  be  assigned,  for  the  keeping 
of  the  peace,  one  lord  and  three  or  four  of  the  most  wor- 
thy men  in  tlie  county  with  some  learned  in  the  law;  and 
they  shall  have  power  to  restrain  evil  doers,  rioters,  and  all 
other  barreters;  and  to  take  and  chastise  them,  and  cause 
them  to  be  imprisoned  and  punished,  and  to  inquire  of 
those  that  have  peen  pilfers  and  robbers  beyond  sea,  and 
go  wandering  and  will  not  labour ;  and  to  take  all  that 
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they  find  by  indictment  or  suspicion^  and  put  them  in  prU 
son^  and  to  take  of  them  that  be  not  of  good  fame  surety 
for  their  good  shearing :  and  also  to  hear  and  determine 
at  the  king's  sun  ell  manner  of  felonies  and  trespasses/* 
Before  the  passing  this  latter  statute^  they  were  callecl 
wardens  and  conservators  of  the  peace,  but  when  they  re- 
ceived the  power  of  trying  felonies,  they  received,  saith 
Lombard/^  the  more  honourable  appellation  of  justices. 

This  statute  gave  origin  to  the  court  of  quarter  sessions* 
and  with  respect  to  the  justices  who  are  the  judges  of  the 
court,  it  is  to  be  observea  that  they  were  to  be  limited  to 
one  lord  and  three  or  four  of  the  most  worthy  men  in  the 
county.  Afterwards,  during  the  reign  of  R.  II.  their  num- 
ber was  increased  to  six,  and  again  to  eight;  but  though 
this  statute  has  never  beei^  formally  repealed,  it  has  now 
fallen  into  disuse,  and  the  number  of  justices  is  not  limit- 
ed in  any  county. 

Next  as  totheir  qualifications:— The  sXsXxxleot  Edward 
requires  them  to  be  of  the  'V  ^^^^^  worthy  men  in  the 
county/'  the  statute  of  13  Kic'  II.  c.  11,  orders  them  to 
bepf  the  most  sufficient  knights,  esquires,  and  gentlemen 
of  the  law;  by  the  statute  of  3  H,  VI.  c.  I,  they  of  the 
quorum  must  be  resident  within  their  several  counties ; 
and^  th^t  no  improper  person  might  get  into  the  commis^ 
sion,  it  was  enacted  by  18  H.  VI.  c.  11,  that  none  should 
be  put  into  the  commission  who  had  not  lands  to  the 
amount  of  201.  yearly  value,  which  sum  was  increased  to 
lOOl.  by  Stat,  of  ^  Geo.  II.  p.  1 1^  with  certain  excep* 
tions: 

And  lastly,  the.justice  is  now  required  by  stat.  1  Geo* 
III.  to  make  oath  of  this  qualification. 

Justices  are  appointed  by  the  king's  specialt  commission 
under  the  great  seal,  which  appoints  tnem  all  jointly  and 
severally  to  keep  the  peace,  and  any  two  or  more  of  them 
to  inquire  of  felonies  and  other  misdemeanors.  In  which 
fatter  business  some  one  or  more  particular  justices  are 
required  to  be  present.  These  are  called  justices  of  the 
quorum  from  the  words  in  the  commission  quorum  ali* 
quem  vestrum^  A.B.C.  D.  unum  esse  volumus.\    But  though 


*  23. 

X  See  Lambard,  35,  lor  th^  form. 
%  The  first  commi8{|:on  of  tbepeuce,  as  we  befof^e  observed|  wai 
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thej  have  by  their  commission  a  power  to  tr^  f(^1onies 
generally,  yet  they  are  directed  by  it,  that  it  any  case 
of  difficulty  arises  they  shall  not  proceed  to  judgment,  but 
in  the  presence  of  one  of  the  justices  of  the  court  of  King^s 


ih  thie  Ist  year  of  Ed.  III.  which  ordains  justices  to  keep  the  peace 
in  lieu  of  the  old  wardens  of  the  peace;  hut  by  that  statute,  they  have 
only  power  to  keep  the  peace,  and  notthe  power  of  trying  any  felo- 
7i\es.  The  commission,  however,  continued  to  be  enlarged  from  time 
to  time,  until  the  SOth  of  EHzabethj  when,  by  the  number  of  star 
tutes  charged  therein,  many  of  which  had  nevertheless  been  be- 
fore repealed,  and  by  much  vain  repetition  and  other  corruption 
that  had  crept  into  it,  partly  by  miswriting  of  the  clerks,  and 
partly  by  the  untoward  huddling  things  together,  it  was  become 
^  cumbersome  and  foully  blemished,  that  of  necessity  it  ought  to 
he  redressed,  which  imperfection  being  made  known  to  Sir*  C, 
"Wray,  then  L.  C.  J.  of  the  King^s  Beuch,  he  communicated  the 
same  to  the  other  judges  and  barons,  so  as,  by  a  general  confer- 
ence had  amongst  them,  the  commission  was  carefully  revised,  in 
the  MtchMtlmas  term,  1590,  and  being  then  also  presented  to  the 
Lord  Chancellor,  he  accepted  thereof,  and  commanded  the  same 
to  be  used  :  which  continues  with  very  little  alteration  to  this 
day. — Lamb.  c.  9» 

By  the  commission,  as  it  now  stands,  they  are  appointed  jointly 
and  severally  to  keep  the  peace,  and  to  keep  and  cause  to  be  kept 
all  the  statutes  and  ordinances  made  for  the  good  of  the  peace, 
and  for  the  preservation  of  the  same.     And  any  two  of  them  or 
more  to  inquire  by  the  oath   of  good  and  lawful  men  of  aoy 
felonies,  &c.4cc.  In  this  business  one  of  them  must  be  a  particular 
justice,  called  a  justice  of  the  quorum^  from  the  Latin  words  in 
the  commission  quorum  unum  esse  volumusy  A.  B.  C.  D. ;  one  of 
whom  we  will  to  b^  A.  B.  C.  D.     To  understand  the  name  of 
this  distinction  among  the  justices,  it  is  to  be  recollected,  that  at 
the  time  when  the  commissions  of  the  peace  first  issued,  and  for 
a  long  time  afterwards  learning  was  conQned  to  few  persons,  even 
amongst  the  gentry  who  were  generally  in  the  commission  of  the 
|»eace;  it  was  therefore  a  wise  precaution  not  to  suffer  them  to  pro- 
ceed to  so  important  a  business  as  the  trial  of  an  offender  without 
the  presence  of  some  knowing  sensible  man  who  was  of  the  quo- 
rum.    But  since  the  general  diffusion  of  learning,  this  distinction 
is  so  much  worn  away,  that  it  is  now  usual  to  insert  the  whole  of 
them  in  the  quorum  clause;  and  it  is  no  objection  to  any  warrant, 
pr  other  instrument,  that  it  docs  not  appear  on  the  face  of  it  to  be 
pxecuted  by  one  of  the.  quorum,  although  it  be  necessary  th^t  i() 
fact  it  should  be  by  one  of  that  description. 
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JfemhoT  Common  Pitas,  or  oReof  the  judges  of  assize. 
The  practice  now  is  to  try  misdemeanors  and  petty  larce* 
iHes^  and  to  reserve  more  important  matters  to  be  tried  \>j 
the  judges  at  the  assizrs. 

Cmtos  Rotulorum, 

The  principal  of  these  justices  is  the  Cu-^tos  Roiulorum, 
or  keeper  of  the  records  of  the  sessions.  The  commissioa 
further  directing  him, ''  that  he  shall  cause  to  be  brought 
before  him  and  his  fellow- justices,  at  the  days  and  piaoes 
oppointed,  the  Writs,  precepts,  processes,  and  indictnientSj 
that  they  may  be  inspected,  and  by  a  due  course  deter- 
mined as  afore^rid."  He  is  the  chief  civil  officer  in  the 
county,  as  the  lord  lieutenant  is  the  chief  military  one; 
and  it  is  usual  in  practice  to  appoint  one  person  to  both 
these  offices.  The  appointment  of  Cmtos  Rotulorum  was 
originally  in  the  lord  chancellor,  but  many  improper 
persons  having  obtained  the  grunt  of  theoflice,  to  renaedy 
the  evil  it  was  enacted  by  the  37  Hen  Vlll.  c.  1,  *'  That 
from  thenceforth  none  ^lould  b^  appointed  to  the  office, 
but  such  cis  should  have  a  bill  signed  with  the  king's  hand 
for  the  same,  which  bill  should  be  sufficient  warrunt  for  the 
lord  chancellor  or  keeper  to  insert  such  person  in  the 
commission  as  Ctntoi  Roiulotum-  It  was  also  enacted  by 
the  same  act,  that  the  person  so  appointed  sliould  nomi* 
nate  the  clerks  of  the  peace,  who  were  to  hold  their  of^ 
fices  during  the  time  that  the  Custos  Rotulorum  should 
bold  his  office, 

^  In  fact,  the  clerk  of  the  peace  as  appointed,  is  the  effi^ 
cient  officer;  and,  as  much  important  business  is  com-* 
initted  to  his  care,  it  is  necessary  that  he  should  be  a  per-? 
son  of  canaciLy  and  integrity.  To  remedy,  however,  the 
evil  which  might  arise  from  any  misconduct  in  a  clerk 
ofihepeace,  by  a  subsequent  statute,  1  IF.SfM.  s.  l,c.v»I, 
U'is  enacted  that,**  If  any  clerk  of  the  peace  demean  him- 
aelfill  in  bis  office,  thejusticesofthe  peace,  in  their  general 
ijoarter  sessions,  or  the  major  part  of  them,  upon  complaint 
exhibited  against  him  inwriting,  may,  upon  examination 
iwid  doe  proof  thereof^  suspend  or  discharge  him :  and  in 
auch  c?ase,  the  Custos  Rotulorum,  or  other  person  to  whom 
the  ri^t  shall  belong,  shall  appoint  another  person  resid 
jng  within  the  same  county,  8cc.  to  be  clerk  of  the  peace 
in  his  room  ;  and  in  case  of  neglect  or  refusal,  to  make 
fuph  appointment  before  the  nextgeaeral  quarter  sessions. 
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the  justices  at  thenext  general  quartersessions"  may  appoint; 
the  person  thus  appointed  being,  however,  subject  to  all 
the  sureties  and  conditions  above  mentioned ;  and  by  a  sub- 
sequent clause,  the  Gustos  Rotulorum  is  forbidden  to  sell 
the  place,  under  the  penally  of  both  buyer  and  seller  for- 
feiting their  places,  and  double  the  9um  given  or  taken,  to 
be  recovered  by  action  in  any  of  the  courts  at  Westmimteri 
and  "  Every  clerk  of  the  peace  is  to  make  oath,  in  open  ses- 
sion, that  he  has  notdirectiy  nor  indirectly  given  any  thing 
for  his  place." 

Of  the  Timeof/iolding  Sessions. 

Tlie  next  point  is  as  to  the  term  of  holding  a  session.* 
This,  by statuteof  2  H.V.  c.4,  is  directed  to  be  done  four 
times  in  every  year,  viz.   the  first  week  after  Michael" 
mas  the   week  after  Epiphany,  the   first  week  after  East' 
rr,  the  week  after  the   Translation  of  St.  Thomas  the 
Martyr,  (  Becket),  which  is  on  the  JHh  of  July.     It  is  ge- 
nerally understood  to  be  the  true  construction  of  this  sta- 
tute, that  the  weeks  wherein  the  festivals  fall  must  be  con- 
cluded^efore  tlie  sessions  are  held,  and  the  usual  practice 
is  to  hold  them  on  the  Tuesday,  of  the  following  weeks. 
But  in  Middlesex,  the  sessions  are  held  eight  times  in  the 
year.     Though  by  the  statute  of  14  Hen,  VI.  c.  4,  they 
are  required  to  bold  it  only  twice  in  the  year.     ''The 
court  of  lCiwg*sBf/ic/*  being  in  that  county,"  is  the  rea- 
son given  by  the  act.  Now  it  is  to  be  remembered  that  at 
the  time  of  passing  that  act,  the  King's  Bench  had  not 
acquired  (which  it  since  has  by  fijCtion)  a  concurrent  ju- 
risdiction with  the  Common  Pleas  in  civil  cases;  but  its 
principal  business  was  on  the  criminal  side*    Since  that 
time,  nowever,  the  situation  of  things  has  been  entirely 
reversed,  the  chief  business  of  the  court  now  beiug  on  the 
civil  side ;  the  criminal  partis  therefore  dispatched  by  the 
courts  of  quarter  sessions,,  and  of  Oy^r  and  Terminer.  The 
necessary  consequence  has  been,  that  instead  of  twice,  they 
now  tit  eight  times  in  the  year.     The  justices  of  Mirf- 
dlesex  have  also  a  commission   of  Oyer  and   Terminer, 
which  enables  them  to  try   any  matter   not    cognizable 
under  their  commissions  of  the  peace;  but  the  practice  i» 
to  transmit  the  higher  offences  to  be  tried  by  the  judges, 

*  yiJeU  R.  2,  c.  10. 
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who  always  sit  at  the  same  time  at  the  Old  Baiky  under 
a  commission  of  Oyer  and  Terminer  and  jail  deliver3% 

Though  by  the  words  of  their  commission,  they  are  em- 
powered to  try  felonies  generally,  yet  it  is  to  be  under- 
stood to  extend  to  such  crimes  only  as  were  felony  at  the 
passing  of  the  statute,  for  they  have  no  jurisdiction  over 
any  new  created  felony^  unless  the  act  also  gives  them  a 
power  to  try  it. 

Manner  of  holding  Sessions, 

Previous  to  the  time  appointed  for  holding  sessions^ 
any  two  justices  issue  a  precept  to  the  sheriff  of  the  coun- 
ty, "  commanding  him  on  the  part  of  the  king,  that  he 
cause  to  come  before  him,  and  their  fellow-justices  oq 
a  certain  day,  and  at  a  certain  place  therein  specified^ 
twenty-four  good  (ind  lawful  men  of  the  body  of  his  coun- 
ty, to  inquire,  present,  do,  and  perform  all  and  singu- 
lar the  things,  which  on  the  part  of  our  lord  the  kmg 
shall  be  enjoined,  there,  and  further  that  he  make  the 
same  return  to  all  justices  that  they  may  be  there  with 
their  rolls,  records,  &c. 

By  virtue  of  this  precept,  the  sheriff  summons  the 
jury,  who  are  required  to  be  in  the  court  at  the  time  ap* 
pointed. 

On  the  day  for  holding  the  sessions,  the  following  pert^ 
sons  ought  to  attend  the  court. 

1st,  'Ihe  justices,  as  judges,  without  a  sufficient  number 
of  whom  the  sessions  cannot  be  held,  and  they  ought  also 
to  return  all  the  recognizances  taken  before  them  since 
the  interval  of  the  last  session ;  2nd,  the  Custos  rotulo^ 
rum,  by  himself  or  his  deputy,  the  clerk  of  the  peace; 
5d^  the  sherijff,  by  himself  or  deputy^  to  return  the  pannel 
of  jurors,  and  also  to  receive  fines  imposed  by  the  court ; 
the  constables  of  hundreds  to  whom  any  warrant  has  been 
directed,  and  also  the  bailiffs  of  hundreds;  4th,  the 
goaler  to  give  calendars  to  the  justices  and  officers  of 
the  court,  -and  also  to  receive  into  his  custody  such 
as  may  be  committed  by  the  court;  the  keeper  of  the 
house  of  correction  to  give  an  account  of  such  rogues  and 
vagabonds  as  have  been  committed  to  his  custoay.  This 
he  is  required  to  do  by  the  statute  7  James,  c.  4.  s.  9,  or 
in  default  the  justices  are  empowered  to  fine  him ;  6th^ 
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all  the  jurors  summoned  by  the  sherifi;  inconsequence  of 
the  precept  directed  to  him;  7th^  all  coroners;  8th^  and 
lastly^  all  persons  who  have  been  bound  over  to  appear 
to  prosecute^  answer,  or  give  evideuce,  and  all  who  have 
been  subpcened. 

The  court  being  assembled,  the  crier  opens  the  court 
by  proclamation,  requiring  all  persons  who  have  any 
thing  to  do  at  that  sessions  to  draw  near  and  give  their 
attendance.  This  being  done,  the  clerk  of  the  peace  or 
bis  deputy  calls  out  the  names  of  the  grand  jury  relumed 
on  the  pannel  by  the  sheriff  as  the  grand  jury.  They 
should  answer  to  their  names  as  they  are  called,  and  take 
the  oath.  If  by  neglect  of  the  jurors  there  should  be 
adeficiency,  the  court  orders  a  fine  to  be  inflicted^  unless 
the  juror  afterwards  comes  in  and  shews  a  reasonable 
cause  to  excuse  his  absence,  such  as  sickness,  or  being 
subpcened  to  attend  another  court. 

A  sufficient  number  of  jurors  appearing,  they  are 
then  sworn  not  to  present  any  one  for  hatred^  ill-will,  or 
malice ;  nor  to  leave  any  one  unpresented  through  hope, 
fear,  favour,  or  reward  ;  and  th^  if  any  particular  bu- 
siness is  expected  to  be  bipught  before  them,  the  chair- 
man, in  a  charge,  instructs  them  in  the  nature  of  their  duty : 
but  if  nothing  more  is  expected  than  business  of  course, 
they  usually  immediately  withdraw,  to  examine  evidence 
in  such  bills  as  are  ready  for  them.  The  duty  of  the 
grand  jury  is  only  to  examine  whether  there  be  sufficient 
ground  to  call  upon  any  one  to  answer  the  charge  imput- 
ed to  him,  and  therefore,  they  only  examine  witnesses 
on  one  side  on  behalf  of  the  prosecution ;  if  they  think 
that  the  charge  is  groundless,  they  indorse  on  the  back 
of  the  bill,  "  not  found,"  and  then  the  party  is  entitled 
to  go  without  further  inquiry ;  but  if  they  think  that  the 
party  ought  to  be  put  upon  his  trial,  they  indorse  ^'  a 
true  bill,  and  the  bills  found  tTiey  carry  and  publicly 
deliver  into  the  hands  of  the  clerk  of  the  peace  in  .the 
court* 

The  clerk  of  the  peace  having  thus  received  the  bills 
from  the  hands  of  the  foreman,  he  addresses  the  jury 
tlius,  **  Gentlemen,  you  agree  the  court  shall  amend  mat* 
ter  of  form,  and  false  English,  altering  no  matter  of 
substance."  The  jury  not  signifying  any  disapprobation, 
he  proceeds  to  read  the  bills  aloud,  as  thus :  **  A  true  bill 

«•.  £7.  [  N  ] 
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against  A.  B.  for  an  assault;*'  or  ^' not  found  against 
(J.  D.  for  a  larceny."  When  a  bill  is  not  found,  the 
crier  calls  out  to  the  prosecutor  aloud,  that  be  may  de- 
part the  court,  as  thus :  '^A.  B.  you  may  depart  the  court, 
your  bill  is  not  found/'  When,  on  the  otlier  hand,  the 
bill  is  found,  if  it  be  for  larceny  or  felony,  the  prosecu- 
tor is  directed  to  give  his  attendance  at  a  certain  time  and 
Hi  a  certain  place  ;  if  it  be  for  felony,  he  is  directed  to 
attend  the  Old  Bailey,  or  if  it  be  a  country  session,  the 
assizes;  the  crier  proclaiming  as  follows,  ''A.  B.  attend 
[the  Old  Bailey  or  the  assizes  as  the  case  may  be,]  with 
your  witnesses,  on  [Wednesday  wiorwtiig;"]  or  if  it  be  a 
petty  larceny  which  is  tried  at  the  sessions,  the  prose- 
jcutor  is  directed  to  attend  there.  In  misdemeanors,  how- 
ever, the  crier  makes  no  proclamation,  the  clerk  of  the 
peace  only  reading  aloud  whether  the  bills  presented  be 
found  or  not :  the  reason  of  this  difference  is,  that  the 
defendants,  in  cases  of  misdemeanor,  are  not  usually  in 
custody,  but  out  upon  bail ;  in  which  casediey  cannot  pro- 
ceed to  trial  without  giving  the  prosecutor  due  notice. 

Of  appearing  and  pleading. 

When  a  bill  is  found  against  ^ny  person,  the  next  pro- 
cess is  to  bring  him  in  to  plead,  supposing  him  not  in 
jcu^to^y,  or  not  bound  over  previoui^ly  by  some  magis- 
trate to  appear  at  the  ^essions^  to  answer  the  charge.— 
This  may  be  done  by  motion  to  the  court  for  a  Bench  war- 
rant, under  which  the  party  may  be  apprehended  and 
brought  before  the  court.  If  an  application  be  made  to 
^he  Bench,  during  the  sittings  of  the  sessions,  the  pro- 
secutors, upon  application  at  the  office  of  the  clerk  of 
the  peace,  may  have  a  certificate  of  Uie  indictment  be- 
ing foun4.  Upon  which  certificate,  any  judge  of  the 
court  of  King's  Bench,  or  any  iustice  of  the  peace,  lyill 
grant  his  warrant  to  apprehend  the  ofiTender,  and  either 
oblige  him  to  give  bail,  for  his  appearance  at  the  next 
sessions^  or  commit  him  for  want  of  sureties.  There 
is  a  distinction  between  a  judge's  warrant,  and  one  from 
ajustice  ofthe  peace.  Th^  former  is  directed  to  his  tip- 
staff and  to  all  constables,  and  may  be  executed  in  any 
part  of  England  without  more ;  but  the  warrant  of  a 
justice  of  the  peace  cannot  be  executed  out  of  the 
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€H>iinty  for  which  he  has  a  commission  to  act.  Therefore 
if  a  def aidant  be  gone  into  another  shire  from  that  in 
which  the  warrant  has  been  obtained^  it  is  necessary  to 
make  application  to  ajusticeof  that  county  wherein  the 
drfendantis,  ,oris  supposed  to  be^  and  upon  oath  being 
made  that  the  defendant  is  beUeved  to  be  in  that  county, 
the  justice  will  indorse  the  warrant,  and  then  the  party 
may  be  arrested  under  it.  Tlie  effect  of  such  indorse- 
ment is  to  give  it.  the  power  of  an  original  warrant  is- 
sued by  the  justic^;  and  when  the  party  is  arrested^  and 
brought  before  either  ajudge^  if  taken  under  a  judge's  war- 
rant, or  before  a  justice  of  the  peace^  he  must  give  bail 
for  his  appearance  at  the  next  sessions  to  answer  the 
charge  contained  in  the  indictment^  or  in  default  of  such 
hail^  be  committed  to  prison.  If  the  party  be  taken  un- 
der a  warrant  from  a  justice  of  the  pcace^  it  is  usual  to 
admit  him  to  bail  immediately,  except  in  cases  of  enor- 
mity ;  but  in  all  cases  where  the  party  is  taken  underi'a 
judge's  warranty  it  is  necessary  to  give  twenty-four  hours 
notice  of  bailj  in  order  that  their  responsibility  may  be 
inquired  into.  But  if  a  defendant  be  taken  during  the 
circuits^  or  in  any  place  remote  from  a  judge's  chambers^ 
in  such  case  a  justice  of  peace  may  take  bail^  the  like 
notice  being  given  atf  in  the  former  case. 

Plea  and  Issue. 

The  party  indicted  appearing  in  courts  according  to  the 
condition  of  the  bail-bond  given  as  above  for  his  security, 
the  clerk  of  the  peace  reads  the  indictment  to  him,  and 
asks  him,  ''Are  you  euilty  or  not  guilty/' to  which  the  party 
answers, ''  Not  guilty."  This  is  the  mode  by  which  the 
party  pleads  the  general  issue.  The  solicitor  for  the  defen^ 
dant  then  gives  a  note  of  the  names  and  additions  of  two 
house-keepers  as  bail  for  the  party,  and  the  clerk  of  the 
peace  takes  a  recognizance  from  them,  together  with  the 
party  himself,  that  he  shall  appear  at  the  next  sessions  and 
try  the  traverse.  This  is  in  case  the  general  issue  is  pleaded  ; 
but  if  the  defendant  be  indicted  by  a  wrong  name  or  addi- 
tion, he  may  plead  specially  in  abatement.  For  the  sta- 
tute iH.  U  c.  5,  requiring  that  in  every  process^  whereon 
process  of  outlawry  shall  issue,  the  party  shall  be  truly 
accused  with  his  proper  addition,  any  error  of  these  mat^ 
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ters  may  be  pleaded  in  abatement :  all  this  is  to  as- 
certain the  person  with  exactness.  Bat  if  a  person  pleads 
to  the  indictment^  he  admits  himself  to  be  the  person,  and 
after  that  he  cannot  take  advantage  of  the  mistake.  In 
outlawries^however^itis  bad;  for  where  the  person  has  ne- 
ver pleaded,  it  will  be  reversed  for  a  mistake  of  this  sort» 

If  the  party  means  to  plead  in  abatement,  when  the  in- 
dictment is  read,  instead  of  pleading  verbally,  he  mast  de-^ 
liver  to  the  clerk  his  special* plea  ingrossed  on  parchment 
and  signed  by  counsel ;  when  that  is  done,  the  clerk  takes 
bail  as  jn  the  former  case  conditioned  to  try  the  issue  of 
the  plea,  and  if  that  should  be  found  against  him,  then  to 
plead  the  general  issue  instantcr,  and  go  tm  trial  upon 
it. 

Pi-evious  to  the  next  sessions,  when  the  cause  stands  for 
trial,  the  solicitor  for  the  dtfendant  must  apply  to  the 
clerk  of  the  peace,  and  take  out  a  v^mW,  under  which  the 
sheriff  returns  a  jury,  and  the  clerk  of  the  peace  enters  the 
cause  in  the  traverse  paper  in  the  order  that  the  venire 
is  taken  out^  and  it  is  called  on  for  trial  in  its  turn.  It 
is  also  necessary  for  the  defendant  to  give  the  prosecutor 
four  d^ys  notice  of  such  being  his  intention. 

Subpana. 

On  the  day  appointed  for  the  trials  the  defendant  must 
persohally  appear  in  court  at  the  bar,  and  the  prosecutor 
then  proceeds  with  his  evidence  to  establish  his  case.  If, 
however,  the  prosecutor  should  not  appear  when  called 
upon,  the  person  who  served  the  notice  of  trial  must 
make  an  amdavit  of  the  fact  where  and  when  it  was 
served,  with  a  copy  of  the  notice  annexed  to  the  affidavit; 
upon  this  being  done,  and  no  prosecutor  appearing,  the 
defendant  will  be  acquitted  for  want  of  evidence.  If  the 
prosecutor  appears,  and  the  defendant  be  convicted,  the 
court  then  pronounces  a  judgment,  either  by  fine  or  im- 
prisonment, apportioned  to  the  nature  of  the  offence. 

If  the  defendant  he  acquitted,  then  he  pays  the  fees  of 
the  court,  and  the  jury  ;  but  if  convicted,  then  they  arc 
paid  Jby  the  prosecutor ;  so  that  in  some  cases  where  only 
a  trilling  fine  is  imposed,  it  is  more  for  the  advantage  of  the 
defendant  to  be  foOnd  guilty  than  to  be  acquitted;  for  which 
reason,  in  a  case  of  trifling  assault,*it  is  better  to  plead  goil* 
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tj  ID  the  first  instance^  especially  as  the  court  will  examine 
any  witnesses  one  may  produce  in  mitigation  of  the  punish-* 
ment.  It  is  necessary,  however,  to  give  notice  of  such 
intention  of  pleading  gtlilty  to  the  prosecutor. 

An  indictment  for  an  assault  is  now  looked  upon  as  al« 
most  a  civil  remedy  i  for  it  frequently  happens  that  the 
court  recommends  it  to  the  prosecutor  to  talk  with  the 
dtfendantf  that  is,  to'endeavour  to  accommodate  the  matter 
between  themselves,  and  if  the  prosecutor  comes  and  ac- 
knowledges a  satisfaction,  the  court  will,  if  there  has  heen 
averdict  of  guilty,  set  a  small  fine  upon  the  defendant 
merely  as  a  nominal  punishment :  or  if  before  trial  the 
d^/btcumfcan  produce  an  acknowledgment  of  satisfaction 
under  the  hand  of  the  prosecutor,  accompanied  by  an 
affidavit  that  the  deponent  saw  him  execute  it,  the  court 
will,  upon  motion,  respite  the  defendant^  recognizance  sine 
die.  This  opinion  is  now  so  far  prevalent  that  if  a  defendant 
has  an  action  brought  against  him  for  the  same  offence, 
he  may  apply  to  the  Attorney  General  for  a  noli  prosequi 
to  be  entered  upon  the  indictment ;  for  this  purpose  it  is 
necessary  to  obtain  a  certificate  from  the  clerk  of  the  peace 
of  the  substance  of  the  indictment,  and  the  time  when  it 
was  preferred  ;  to  which  certificate  must  be  annexed  an 
affidavit  that  the  deponent  did  see  the  clerk  of  the  peace 
sign  the  certificate  thereto  annexed,  on  such  a  day,  and 
that  since,'  or  before  that  time  (ds  the  case  may  happen) 
the  deponent  was  served  with  a  capias  issuing  of  his  ma* 
jestv's  court  of  Common  Pleas  at  the  suit  of  the  prosecutor 
of  the  first  indictment,  returnable,  8cc.   8cc. 

Upon-this  the  Attorney  General  will  grant  a  summons 
calling^  upon  the  prosecutor  to  shew  cause  why  a  noli  pro^ 
sequi  should  not  be  entered.  If  the  prosecutor  attends, 
and  the  case  be  not  of  a  nature  to  call  for  a  public  exam- 
ple, he  must  make  his  election  whether  he  will  proceed 
by  the  action  or  the  indictment  If  he  does  not  attend, 
upon  aSidavitof  the  service  of  these  summonses,  the  Attor- 
ney General  will  grant  a  warrant  under  his  hand  and  seal 
to  the  clerk  of  the  peace  to  enter  a  cessat processus  on  the 
indictment. 

Appendix. — The  Commission  of  the  Peace. 

George  lU.  by  the  grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  King,  Defender  of 
the  Faith,  and  so  forth,  to  A.  B.  C.  D.  &c.  greeting ; 


lot  Commission  of  the  Peace. 

Know  ye  that  we  have  assigned  ^ou  jointly  and  seve^ 
rally,  and  every  one  of  you  our  justices,  to  keep   our 

Eace,  in  our  county  of  W.  and  to  keep  and  cause  to  be 
pt  all  ordinances  and  statutes  for  the  good  of  the  peace^ 
and  for  preservation  of  the  same,  and  for  the  auiet  rule 
and  government  of  our  people  made,  in  all  and  singolar 
their  articles  in  our  said  county  (as  well  within  liberties 
as  without)  according  to^the  force,  form,  andeffectof  the 
same;  and  to  chastise  and  punish  all  persons  that  offend 
against  the  form  of  those  ordinances  or  statutes,  or  any 
one  of  them,  in  the  aforesaid  county,  as  it  ought  to  be 
done,  according  to  the  form  of  those  ordinances  and  8taF> 
lutes ;  and  to  cause  to  come  before  you  or  any  of  yon,  all 
those  who  to  any  one  or  more  of  ydur  people,  concerning 
their  bodies  or  the  firing  of  their  houses,  have  used  threatSt 
to  find  sufficient  security  for  the  peace,  or  their  good 
behaviour  towards  us  and  our  people  ;  and  if  they  shall 
refuse  to  find  such  security,  then,  them  in  our  prisons,  nn- 
til  they  shall  find  such  security,  to  cause  to  be  safely  kept. 
We  have  aUo  assigned  you,  and  every  two  or  more  of 
you  (of  whom  any  one  of  you  the  aforesaid  A.  B. 
C.  D.  &c.  we  will  shall  be  one)  our  justices  to  inquire 
the  truth  more  fully,  by  the  oath  of  good  and  lawful  men 
of  the  aforesaid  county,  by  whom  the  truth  of  the  matter 
shall  be  the  better  known,  of  allandallmanneroffelonies, 
poisonings,  enchantments,  sorceries,  arts,  magic,  tres* 
passes,  forestallings,  regratings,  ingrossiugs,  and  extor- 
tions whatsoever;  and  of  all  and  singular  other  crimes  and 
oflfences  of  which  the  justices  of  our  peace  may  or  ought 
lawfully  to  inquire,  by  whomsoever  and  after  what  roan« 
ner  soever,  in  the  said  county  done  or  perpetrated,  or 
which  shall  happen  to  be  there  done  or  attempted;  and 
also  of  all  those  who  in  the  aforesaid  county  in  compa- 
nies against  our  peace,  in  disturbance  of  our  people,  with 
armed  force  have  gone  or  rode,  or  hereafter  shall  presume 
to  go  or  ride :  and  also  of  all  those  who  have  there  lain 
in  wait,  or  heareafter  shall  presume  to  lie  in  wait,  to 
maim  or  cut,  or  kill,  our  people :  and  also  of  all  victuallers, 
and  all  and  singular  other  persons,  who  in  the  abuse  of 
weights  or  measures,  or  in  selling  victuals,  against  the 
form  of  the  ordinances  or  statutes^  or  aiwone  of  thenx 
therefore  made,  for  the  common  benefit  of  England,  and 
our  |>eop]e  thereof,  have  offended  or  attempted,  or  here* 
aAer  shall  presume  in  the  said  county  to  offend  or  at-» 
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tempt ;  and  also  of  all  sheriffs,  bailiffs,  stewards,  constat 
bles,  keepers  of  gaols,  and  otlier  officers,  who  in  the  ex- 
ecution of  their  offices  about  the  premises,  or  any  of  theaiy 
have  unduly  behaved  themselves,  or  hereafter  shall  pre- 
sume to  behave  themselves  unduly,  or  have  been  or  snail 
happen  hereafter  to  be  careless,  remiss,  or  negligent  in 
our  aforesaid  county ;  and  of  all  and  singular  articles  and 
circumstances,,  and  all  other  things  whatsoever,  that  con- 
cern the  premises  or  any  of  them,  by  whomsoever  and 
after  what  manner  soever,  in  our  aforesaid  county  done 
or  perpetrated,  or  which  hereafter  shall  then  happen  to 
be  done  or  attempted,  in  what  manner  soever ;  and  to  in- 
spect all  indictments  whatsoever  so  before  you,  or  any  of 
yon  taken,  or  to  be  taken,  or  before  others,  late  our  jus- 
tices of  the  peace  of  tiie  aforesaid  county,  made  or  taken 
and  not  yet  determined ;  and  to  make  and  continue  pro- 
cesses thereupon,  against  all  and  singular  the  persons  so  in- 
dicted, or  who  before  you  hereafter  shall  happen  to  be  in- 
dicted, until  they  can  be  taken,  surrender  themselves,  or 
tie  outlawed ;  and  to  hear  and  determine  all  and  singolar 
the  felonies,  ppisonings,   enchantments,  sorceries,  arts 
ma^c,  trespasses,  forestallings,  regratings,  ingrossingB,ex- 
tortious,  unlawful  assemblies,  and  indictments,  aforesaid; 
and  all  and  singular  other  the'  premises  according;  to  the 
laws  and  statutes  of  England ;  as  in  the  like  case  it  has  been 
accustomed  or  ought  to  be  done ;  and  the  same  offemfeia^ 
and  every  of  them,  for  their  offences,  by  fines,  ransoms, 
amercements,  forfeitures,  and  other  means,  as  accordinj^ 
to  the  law  and  custom  of  England,  or  form  of  the  ordi- 
nances and  statutes  aforesaid,  it  has. been  accustomed  or 
ousht  to  be  done  to  chastise  and  punish. 

Provided  always,  that  if  a  case  of  difficulty,  upon  the 
determination  of  any  of  the  premises  before  you,  or  any 
two  or  more  of  you,  shall  happen  to  arise,  then  let  judg- 
ment in  no  wise  be  given  thereon  before  you,  or  any  two 
or  more  of  you,  unless  in  the  presence  of  one  of  our  justices 
of  the  one  or  other  bench,  or  of  one  of  our  justices  ap- 
poiikXed  to  hold  the  assizes  in  the  aforesaid  county. 

And  therefore  we  command  you.and  every  of  you  that 
to  keeping  the  peace  and  ordinances,  statutes,  and  ail  and 
siffular  other  the  premises,  you  diligently  apply  your- 
selves; and  that  at  certain  days  and  places  which  you  or 
any  such  two  or  more  of  you  as  is  aforesaid,  shall  appoint, 
for  these  purposes,  into  the  premises  you  make  inquiries 
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and  all  and  sin^lar  the  premises  hear  aod  determine,  and 
perform  and  fulfil  them  in  the  aforesaid  form,  doing 
therein  what  to  justice  appertains  according  to  the  law 
and  custom  of  England,  saving  to  us  the  amercemeotSj 
and  other  things  to  us  therefrom  belonging. 

And  we  command,  by  the  tenor  of  these  presents,  oar 
sheriff  of  W.  that  at  certain  days  and  places  which  you, 
or  any  such  two  or  more  of  you  as  is  aforesaid,  shall 
make  known  to  him,  the  cause  to  come  before  you,  or 
such  two  or  more  of  you  as  aforesaid,  so  many  and  such 
good  and  lawful  men  of  his  bailiwick  (as  well  within  limits 
as  without,)  by  whom  the  ti'uth  of  the  matter  in  the  pre- 
mises shall  be  the  better  known  and  inquired  into. 

Lastly,  we  have  assigned  to  you  the  aforesaid  A.  B. 
keeper  of  the  rolls  of  our  peace  in  our  said  county; 
and  therefore,  YOU  shall  cause  to  be  brought  .before  you 
and  your  said  fellows,  at  the  days  and  places  aforesaid, 
the  writs,  precepts,  processes,  and  indictments  aforesaid, 
that  they  may  be  insjpected,  and  by  a  due  course  determin- 
ed as  is  aforesaid,  in  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent.— Witness  ourself,  at 
Westminster^  Sec. 
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TnB  RsAbxNG  VTon  TBI  Statute  or  Uses  oir  Fbancxs 
Bacon,  afterwards  Baron  qfVerulam^  and  Viscount  St.  AU 
hoMy  Lord  High  Ckancelior  of  Great  Britain.  A  new  Editionf 
wUk  very  full  Notes  and  Explanations,  and  a  copious  Table  of 
tie  Contents.  By  William  HENkt  Rotrt,  Esa.  Author  of 
Observations  on  the  Rules  of  Descent ,  and  on  our  Law's  Disal* 
laaance  of  lineal  Ascent »  Brooke  ani  Clarke,  Bell-yard,  Lon" 
don.     1804. 

P»RANCIS  BACON,  Lord  r^rii/am,  is  amongst  the  moit 
illustriousof  our  countrymen.    Nearly  two  centuries 
which  have  elapsed  since  his  death,  have  not  produced 
three  names  which  can  be  placed  in  the  same  rank  with 
him  ;  and,  if  we  consider  the  time  in  which  he  appeared, 
the  variety  of  his  attainments,  and  the  great  influence 
which  bis  example  has  had  in  directing  the  studies  of 
others,  insomuch  that  he  may  be  called  the  fkther  of  the 
experimcfUal  philosophy,  and  the  inventor  of  the  method  of 
induction,  by  which  alone  we  are  enabled  to  make  true 
discoveries  in  science,  we  shall  be  lost  in  grateful  admi- 
ration of  his  vast  mind  and  happy  genius.     Nor  has  the 
world  been  ungrateful  to  his  fame  ;  not  his  own  country* 
men  only,  but  all  Europe,  the  Asiatic  Indies  which  they 
have  conquered,  and  that  larger  quarter  of  the  globe^ 
which  in  his  days  was  but  just  be^un  to  be  colonized  by' 
his  countrymen,  and  is  now  rapidly  advancing  in  popu-^ 
lation  and  in  useful  arts,  to  vie  with  the  old  world,  Amc'^ 
rica ;  all  pay  ample  homage  to  his  memory,  and  assign  him 
aplace  in  the  temple  of  fame  amonest  the  first  founders' 
of  science,  who  are  the  benefactors  of  the  world,  add  wha' 
rknk,  in  the  eye  of  reason,  far  above  its   conquerors. 
His,  in  a  word,  has  been  that  fame  which  Cicero,  in  his 
Somnium  Scipionis,  has  given  to  his  hero,  and  yet   tells 
him  it  avails  little,  because  it  is  confined  within  the  bounds 
of  a  single  planet,  and  passes  not  *'  extraflammantia  mania 
mundi.     It  has  filled  nearly  all  the  civilized  world,  and 
has  extended  wherever  his  own  tongue,  or  the  language 
long  sacred  to  learning,  the  language  of  Cicero  and  of 
Virgil,  are  known.    He  has  become  proverbial  for  exten- 
sive knowledge  and  for  universal  celebrity*;  and,  would 
we  stimulate  vouth  to  industry  in  the  pursuit  of  learning, 
and  yet  check  the  presumption  of  vanity^  by  marking  the 
iasignificance  of  all  sublunary  things,  we  bid  them  in  the 
words  of  thepoet^  "  think  how  Bacon  sbined.'* 
N«.  27.  [  o  3 
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Sach  is  the  origina]  author  whosr>  work  is  now  before 
us.  Like  Jristotlf,  he  was  the  founder  of  a  new  sect  of 
philosophy^  and  was  master  of  all  sciences ;  like  Plato, 
ne  may  besaid^  in  his  essays,"  to  have  brought phiiosopky 
from  the  gods  to  dwell  amongst  men ;"  to  have  taught  us 
that  'tis  little  to  stiidy  the  works  of  nature^  and  to  pry  into 
the  grand  arran/i  of  her  operations^  if  we  do  not  also 
*'  know  ourselves  ;"  to  have  afforded  the  first  and  perhaps 
the  best  example  of  that  species  of  moral  writing  which 
'^  speaks  home  to  men's  business  and  bosoms/'  and 
teaches  that  science  which  has  been  called  *^  the  proper 
study  of  mankind^"  the  knowledge  of  man ;  a  species  of 
writmg  in  which  he  has  been  followed  by  many^  and 
amongst  the  rest  by  Adduon  and  by  JoMson^  yet  by  none 
has  he  been  surpassed.  Add  to  this  he  was  an  historian  ; 
''  find  that,  as  a  scholar^  he  was  |i  ripe*  and  good  one/'  in 
an  age  when  every  one  was  ambitious  of  learning.  He 
was  also  an  orator,  amongst  the  first  of  his  time.  He  was 
a  lawyer  too,  who  attained  the  highest  rank,  and  reaped 
the  greatest  emoluments  of  his  profession.  And  in  this 
sphere  he  stopped  not  at  the  labour  of  practice,  the  accumu- 
lation of  wealth,  which  he  despised,  nor  yet  at  the  acqui- 
sition of  titles;  he  was  even  here  a  teacher,  a  corrector, 
an  institutor,  a  founder. 

In  this  latter  character,  however,  he  has,  comparatively 
with  his  other  attainments,  been  little  known,  and  strange 
to  say,  so  great  has  been  the  admiration  of  his  other  ex- 
cellencies, tnat  one  who  wrote  his  life*  forgot  that  he  was 
^  lawyer ;  forgot  that  he  offered  proposals  to  two  succes- 
sive princes  for  a  digest  of  the  whole  law,  that  be  planned 
the  amendment  of  the  statutes,  that  he  dug  deep  to  the 
foundation's,  that  be  laid  bare,  as  it  were,  the  s€ty  roots  of 
law,  and  explained  and  exemplified  the  chief  of  its  fun- 
damental max%m$ ;  that  he  in  a  great  measure  new  mcr^ 
delled  the  court  of  Chancery,  in  which  he  distributed 
justice^  and  rendered  more  accessible  and  secure  that  tem- 
ple in  which  equity  presides  to  temper  the  severity  of 
{aw ;  forgot  that  he  wrote  the  work  before  us,  on  a  subject 


*'Mallett — of  whom  it  was  wittily  said,  that,  had  be  written 
tbe  life  oi  Marlborough^  as  he  promised,  he  would  have  forgotten 
that  he  was  a  Otnerat. 
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of  the  greatest  difficulty^  yet  of  the  highest  interest,  and 
t-he  most  deeply  rooted  and  interwoven  with  the  essential 
nature  of  real  property;  a  work  which  alone  would  have 
been  sufficient  for  the  establishment  of  any  other  man's 
fame. 

In  contemplating  such  a  character,  amongst  a  crowd  of 
other  sensations,  we  c&tt:h  a  spark  of  enthusiasm,  we  at-, 
tempt  to  write  his  eulogy,  we  look  up  to  him  as  one  of 
the  boasts  and  glories  of  the  law  and  ot  our  country.* 

^  Wc  hope  it  will  not  be  deemed  wholly  impertinent  in  us  to 
take  the  opportunity  of  observing,  that  our  liOw  Societies  or  Inns 
of  Courts  are  greatly  wanting  in  that  enthusiastic  regard  for  the 
memory  of  the  great  characters  that  have  risen  among  them, 
which  dittinguishes  every  other  learned  bodif  in  this  kingdom  and 
in  Europe,  Cambridge  boasts  her  statue  of  Newton ;  Oxford 
displays  many  memorials  dedicated  to  her  worthies  ;  even  Hoi* 
iand  has  her  Ermsmus^  still  attracting  the  admiration  of  the  pas-- 
senger  in  venerable  brass.  In  our  Jjviu  of  Courts  we  have  open 
squares,  in  which  such  monuments  may  be  raised  with  advantage, 
and  the  societies  are  rich  ;  yet  in  them  we  sec  none  of  the  orna- 
ments of  the  seats  of  learning.  They  are  all  open  and  bare,  or 
disgraced  by  spouting  fountains,  leaden  pumps,  or  wretched  obe^ 
lisks  in  standing  pools  :  yet  they  have  produced  a  Hale^  a  Man*'- 
field ^  a  Bacon f  and  the  stranger  looks  in  vain  for  their  statues.  If 
he  inquires  for  them,  he  may  be  told,  perhaps,  that  they  have 
indeed  some  memorial,  for  their  names  are  painted,  and  their 
arms  emblazoned  on  the  windows  in  perishable  glass,  but  this  is 
all. 

Gray**  Inn  is  now  erecting  a  row  o(  Chambers  in  the  Garden*, 
which  are  to  be  named  Bacon's  Buildings.  May.  we  not  be  perf 
mitted  to  express  a  hope  that  she  will  do  tardy  justice  to  this 
worthiest  of  her  sons,  and  place  a  statue  on  the  front,  under  a 
small  dome  or  little  temple,  to  be  railed  round.  This  would 
inspire  the  students  with  the  ardour  which  ought  to  belong  to 
the  members  of  a  society  out  of  which  he  sprung,  in  which  he 
studied,  and  in  which  he  read.  They  may  even  apply  to  thp 
buildings  the  old  legend  which  is  told  oi  Friar  Bacon's  Study  at 
Oxfurdy  that  the  mansion  will  tumble  to  the  ground,  when  one 
greater  than  he  shall  reside  in  it.  We  know  we  inay  be  told  that 
Baam  wants  no  statue  to  secure  his  fame ;  that  he  has  raised  himr 
self  a  monument  more  durable  than  brass.  But  we  consider  sta* 
tues  and  monuments  less  in  honour  of  the  dead  than  as  memento* 
to  the  living.  And,  though  Bacon  needs  it  not,  we  do  not  know 
bow  the  society  could  do  a  greater  honour  to  themselves. 

[OS] 
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But  we  have  forgotten  oarselves  ;  we  have  raised  our 
imagination  beyond  our  proper  sphere^  and  we  must  de- 
scend.    We  are  npt  the  eulogisii  worthy  of  a  Bacon,  we 
are  doomed  to  be  the  conductors  of  a  Imanth/y}  Journal, 
and  to  pen  a  plain  honest  account  of  a  new  edition  of  a 
well  known  book.     We  correct  ourselves,  therefore^  and 
submit  patiently  to  our  labour;  and  we  confess  that  there 
are  few  works  which  h^ve  yet  passed  before  us,  to  which 
in  being  called  from  such  a  reverie  as  that  from  which  we 
are  now  awakened,  we  should  have  turned  with  more 
satisfaction ;  nor  is  there  one^  which,  in  the  reviewing 
of  it,  we  hi^ye  been  induced  to  examine  more  closely, 
pot  only  from  the  celebrity  of  the  original  author^  but 
from  the  peculiar  merit  and  excellence  of  the  present 
edition,  which  are  so  apparent  as  tb  be  immediately  dis-> 
coverable. 

In  giving  an  account  of  thf  plan  and  the  obiectof  thi^ 
edition,  we  think  i(  best  to  let  Mr.  JJEotre  sp^ak  for  him^ 
self. 

''My  Lord  Bacon's  Re^ifig  upon  the  Statute  of  Uses— r 
of  which  a  new  edition  is  bow  presen^d  to  the  professioi^ 
-^  appears  to  have  been  first  printed  in  the  yei^r  l642,  a  pe^ 
riod  of  about  sixteei^  years  after  the  death  of  the  learned 
author,  and  of  about  forty  i^f^er  its  delivery  to  the  Society  of 
Gray's  Inn ;  a^d  the  numerous  errors  with  vi\kich  that  im- 
pression of  the  wprk  abounds  are  of  such  a  fiature  as  tq 
render  it  manifest,  not  merely  that  it  could  not  have  been 
printed  from  a  correct  copy,  but  that  the  press  was  not  super- 
intended by  any  perspn  who  was  in  the  leasf  conversant 
with  the  learning  of  uses. 

^'  In  one  of  those  excellent  annotatiofis  with  which  Mr.  Har- 
grave  and  Mr.  Butler  hav^  en^ched  the  before  invaluable 
Commentary  of  Lord  Coke  upon  the  Tenures  of  IJttleton, 
the  former  of  those  gentJeiUen*,  st  the  same  time  that  he 
spake  in  high  terms  of  the  <sxcellence  of  the  work  itself, 
took  notice  of  the  extreme  incorrectness  of  the  various 
editions  of  it ;  and'  accordingly,  when  it  Y(m&  next  printed 
amongst  his  lordship's  other  works,  many  corrections  were 
inade. 


•  Co.  Litt  13,  a.  a.  64| 
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^  Those  corrections  are  all  preserved  in  the  last  edition  of 
the  work  which  was  published  in  the  year  1785,  and  some 
additional  ones  made — the  persons  who  had  the  management 
of  that  edition,  having  had,  as  they  stated,  an  opportunity 
of  improving  the  work  with  the  further  corrections  of  m 
gentleman  of  considerable  knowledge  and  experience,  who 
bad  made  a  very  attentive  perusal  of  it^  and  corrected  it  in 
a  great  number  of  instances. 

**  The  alterations,  however,  which  first  took  place  in  the  last 
edition,  merely  had  in  view  the  removal  of  a  few  palpable 
errorst  and  indeed,  some  of  those  alterations  have  beea 
made  with  so  little  judgment,  as  to  have  occasioned  a  per- 
version of  the  real  meaning. 

'*  It  ia  by  no  melons  the  wish  of  the  present  editor  to  detract 
from  the  merit,  to  which,  they  who  prepared  that  edition 
for  the  press  are  in  any  degree  entitled  ;  so  veiy  different 
is  his  disposition  towards  those  persons,  although  he  knows 
them  not,  that  as  often  as  he  has  suffered  any  corrections 
which  were  made  in  that  edition  to  remain  in  the  present^ 
he  has  in  justice-  to  them,  invariably  signified  at  the  foot  of 
the  page  where  such  corrections  occur,  that  they  were  first 
inserted  in  the  last  edition. 

*'  The  same  motives  have  induced  him  to  place  between 
brackets  so  much  as  he  is  responsible  fi>r  of  the  matter  which 
is  contained  in  the  margin  of  the  te^t,  in  order  that  it  may 
be  distinguished  from  what  is  to  be  found  in  the  last  edition 
alio. 

*' With  respect  to  the  last  edition  it  is  further  to  be  observed, 
that  it  contains  many  errors  of  the  same  description  with 
those  it  has  corrected,  and  that  it  is  without  a  single  note  or 
observation  of  any  kind,  either  to  illustrate  and  explain  the 
te^t  where  it  is'  obscure,  or  to  point  out  wherein  any  of  the 
learned  author's  positions  were  at  variance  with  the  opinions 
of  the  other  great  characters  of  his  own  day,  as  well  as  in 
what  respect,  or  to  what  extent  their  solidity  has  been  shaken 
by  more  modem  determinations.  Neither  does  it  contain  any 
table  of  the  contents  of  the  work,  although  such  a  table  would 
been  very  useful  to  the  reader  in  his  occasional  lefeiences 
to  it. 

^  Thinking  that  an  acceptable  serVice  would  be  rendered 
the  profession  by  an  edition  which  would  amend  the  in- 
accuracies, and  supply  the  defects  of  the  former  ones,  the 
present  editor  resolved  upon  the  attempt ;  and  he  will  have 
great  reason  to  rejoice  at  bis  labours,  if  in  the  jvdgment  of 
the  learned  reader,  he  shall  be  thought  to  have  dischaige^ 
fipeii  «  mail  portion  of  that  debt  which  a  great  lawyer  hai 
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truly  said  every  man  owes  to  the  profession  of  which  he  is 
a  member  ;  for,  having  felt  the  ilifficalty  of  the  task  which 
he  imposed  upon  himself,  the  editor  has  not  the  vanity  to 
suppose  that  he  has  executed  it  in  a  manner  even  bordering 
U)>on  perfection,  and  much  less  has  he  the  presumption  to 
expect  that  it  will  be  so  received. 

**  The  editor  confesses,  however,  that  his  ambition  of  being 
thought  to  deserve  well  of  the  profession,  prompts  him  to 
foster  the  hope  that  the  present  edition,  al chough  it  may  fall 
short  of  what  might  have  been  achieved  by  greater  talents, 
will  notwithstanding  be  found  to  possess  a  larger  share  of 
merit  than  those  by  which  it  has  been  preceded,  and  he  has 
too  high  an  opinion  of  the  candour  and  liberality  ot  the 
profession,  not  to  believe  that  the  sentiment  of  Horace, 
€st  qttodam  prodire  ienus,  si  non  datur  vltrd,  will  suggest  itseif 
to  their  minds  upon  the  present  occasion. 

**  Having,  in  pursuing  his  course  of  legal  study,  acted,  at 
least  so  far  as  it  is  practicable,  upon  the  scriptural  maxim  to 
try  all  things  and  to  holdfast  only  that  which  is  ^ood^  the  editor  has 
ielt  little  disposed  to  take  upon'  trust  the  opinions  of  other 
men,  or  to  accept  alloy  as  genuine  gold,  merely  because  it 
hath,  as  such,  obtained  a  limited  circulation  :  on  the  contrar.', 
he  has  been  accustomed  to  examine  as  to  the  stability  of  the 
foundation  upon  which  the  doctrines  now  in  vogue  rest, 
and  whether  they  arc  rcconcileable  with  the  grounds  and 
principles  of  more  ancient  times. 

'•  From  the  research  which  was  necessary  to  put  those  doc- 
trines to  the  test,  a  conviction  has  arisi'n  that  many  of  them  are 
untenable;  and  in  going  through  the  following  work,  he  felt 
himself  compdlt^d  to  diiifer  in  many  vrry  important  instances 
from  certain  niudern  writers ;  but  wlirn»\or  it  h.v  hapiM*nod, 
the  arguments  un  each  side  of  the  point  disputed  an*  laid 
heforc  the  reader,  and  the  reasons  which  have  obtainod  the 
ascendancy  in  the  mind  of  the  editor  are  pointed  out ;  but 
as  it  is  the  opinion  which  is  attacked,  and  not  the  author  of, 
or  the  person  who  has  espoused  that  opinion,  the  editor,  where 
he  has  had  occasion  to  controvert  ihe  arguments  of  living  writers, 
has  not  thought  it  necessary — but  that  it  would  have  been  rather 
indelicate — to  mention  them  by  name,  or  to  make  a  direct  allu- 
sion to  them  by  a  reference  to'  their  works. 

**  The  editor  hath  also  in  a  few  instances  ventured  to  canvass 
the  conclusions  of  the  noble  and  profoundly  learned  author 
himself  :  and  in  order  that  the  imputation  oY  arrogance  may 
not  attach  upon  him  on  that  account,  he  begs  leave  to  assure 
the  reader  that  wherever  he  has    done  so,   it  has  been    with 
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feelings  of  the  deepest  humility  :  but  the  truth  is,  that  in 
most  of  those  instaiicrs,  characters  so  eminent  have  differed 
in  opinion  «  that,  as  Sir  Martin  Wright  said  upon  some 
occasion,  'bare  authority  ought  to  have  Utile  or  no  in- 
'    fluence   upon  the  judgment,  and    a    p(*rson     may     without 

*  vanity  or  danger  of  censure,  lean    towards    his  own    under- 

*  standing/ 

"  There  are  a  few  (of  what  at  tliis  period  would  be  con- 
tidercd)  inaccuracies  stilj  remaining  in  the  language ;  but 
the  editor  held  the  text  to  be  sacred,  except  in  those  places 
where  the  suppoi^ed  nieuning  of  the  author  demanded  an 
alteration;  and  every  nitcration  has  been  made  under  the 
supposition  that  had  the  work  been  first  printed  from  a 
correct  copy,  they,  instead  of  now  being  called  for,  would 
have  been  originally  in  the  first  <?dition.  Kvery  alteration 
also  is  particularly  pointed  out  in  the  notes,  and  the  im- 
perfections which  remain,  are  not  such  as  to  prevent  the 
sense  from  being  easily  collected. 

*'It  must  be  admitted  that  in  some  of  the  notes  there- 
mrrenccs  to  first  principles  are  more  frequent  than  would 
have  been  requisite  to  convey  the  sense  to  the  minds  of  many 
readers,  but  readers. of  that  description  will,  it  is  hoped, 
admit  the  propriety  of  the  arguments  not  having  been  put 
with  all  the  point  and  brevity  of  which  they  were  capable, 
wtien  it.  is  consideied,  that,  by  so  doing,  they  would  have 
been  rendered  incomprehensible  to  young  students,  whose 
minds  cannot  be  supposed  to  possess  the  necessary  leading 
ideas  upon  the  topics  discussed.  The  editor  is  anxious  that 
this  excuse  should  be  admitted  by  the  learned  reader,,  because 
be  knows  how  very  irritating  to  the  mind  .it  is  to  have  the 
attention  solicited  to  remarks  cif  inferior  moment,  when  oiw 
is  eager  to  g^t  at  the  very  pith  of  the  argument. 

•*  Conceiving  thatstudied  .ornaments  of  style  in  law  treatises 
are  but  meretricious  decorations,  and  that  che  appeal  should 
be  to  the  reason  and  not  to  the  ear  merely,  the  editor  has 
not  wasted  his  time  by  any  attempt  of  that  kind  ;  his  only 
aim  has  been  perspicuity,  and  with  that  view  be  has  clothed 
his  ideas  in  the  language  which  first  presented  itself,  and 
consequently,  has  addressed  the  reader  in  pretty  much  the 
same  terms  as  if  he  had  been  discussing  the  subject  with 
farm  in  person. 

**The  fear  of  being  charged  with  the  affectation  of  learning 
and  deep  investigation  has  not  prevented  the  editor's  givmg 
such  references  as  appeared  to  him  to  afford  the  fullest  sanc- 
tion to  his  conclusions,  however  ancient  the  authority  may 
have    been,   and    one  object    which    he   has  not  lost  sight  of, 
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is  to  refer  to  those  authors  to  whose  penetration  and  discern- 
ment we  are  indebted  for  subtle  and  important  distinctions, 
lather  than  to  writers  who  having  borrowed  those  distinc* 
tions  without  any  acknowledgment,  have  endeavoured  to 
pass,  what  is  tbeir's  by  adoption  only,  as  being  the  Intimate 
ofTspring  of  their  own  minds.  It  is  not  meant  that  such 
trivial  ideas  as  could  not  fail  to  strike  every  reflecting  reader 
ought  always  to  be  referred  to  their  original  source ;  or  that 
it  has  been  done  by  the  editor  in  the  present  instance,  for  it 
would  be  useless,  nay,  in  many  cases  impossible  ;  but  surely 
where  writers  avail  Uiemselves  of  the  ideas  of  others — and 
of  such  ideas  Coo  as  could  have  been  first  elicited  only  by 
superior  minds — it  is  acting  unjustly  not  to  admit  the  obliga- 
tion; and  certainly  it  is  a  piece  of  conduct  not  the  most 
honourable,  wherie  the  object  of  such  writers  is  te  take  the 
whole  credit  to  themselves. 

**  Where  the  notes  are  long,  and  the  point  spoken  of  in  the 
table  of  contents  doth  not  constitute  the  principal  matter  of 
them,  there  is,  for  the  reader's  greater  ease,  a  reference, 
not  merely  to  the  note,  but  to  the  particular  page  wherein 
the  point  referred  to  is  mentioned. 

**  The  references  from  the  table  of  contents  and  the  names 
•f  cases,  are  to  the  pages  as  marked  in  the  present  tdition, 
but  the  references  from  the  notes  are  to  the  pages  of  the  last 
edition,  and  which  are  preserved  in  the  margin  of  the  present. 

**  When  the  editor  perceived  to  how  great  a  length  the  notes 
which  he  had  written  extended,  he  deemed  it  prudent  to 
omit  so  many  of  them  as  did  not  appear  to  him  to  be 
absolutely  called  for  by  the  matter  of  the  text,  and  indeed 
to  lop  off  some  small  ramifications  unto  which  some  of  the 
notes  which  are  retained  bad  originally  extended,  from  the 
tear,  that  otherwise  the  pricfe  which  it  would  have  been 
necessary  to  set  upon  the  work  might  have  been  objected 
to. 

'^With  respect  to  the  present  price  of  this  edition,  the 
editor  beg^  leave  to  observe,  that  although  it  is  so  much 
greater  than  that  of  the  former  impressions,  yet  he  trusts 
that  it  will  not  be  deemed  exorbitant,  when  it  can  scarcely 
be  expected,  on  account  of  the  very  limited  sale  of  such  a 
work,  that  he  shall  be  repaid  the  expences  of  printing  and 
publishing. 

**  Many  of  the  notes  which  are  reserved,  contain  a  discussion 
of  sotte  veiy  important  unsettled  points  arising  out  of  the 
Law  of  Uses,  and,  should  the  editor  be  so  much  flattered 
by  the  fiivourable  reception  of-  his  notes  on  the  present  work 
•i  to  justify  a  belief  that  the  publication  of  the  former  wooU 
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l)e  acceptable,  he  will  feel  at  once  happy  and  proud  to  present 
them  to  the  profession  in  some  other  shape. 

**  Into  the  hands  of  the  learned  reader  the  editor  presumes 
to  commit  this  edition  of  Lord  Bacon's  Reading  upon  the 
Statute  of  Uses,  deeply  impressed  with  the  conviction,  that 
for  so  much  as  be  is  responsible,  (and  he  hath  in  the  course 
of  the  notes  hazarded  many  observations  in  the  way  of 
argument,  for  which  he  cannot  shelter  himK*lf  under  the 
authority  of  any  former  writer,)  he  stands  in  need  of  the 
utmost  candour  and  indulgence;  but  at  the  same  time  con* 
fident,  that  when  the  great  intricacy  and  abstruseness  of  the 
subject  is  considered,  that  indulgence  will  not  be  withheld/' 

On  this  prefatory  address  we  cannot  help  remarking, 
that  the  assumption  of  so  bold  a  motto  as  this  "  to  try 
nil t/dngSy  and  to  liold  fast  tluit  which  ii  good"  in  so 
vast  and  laborious  a  study  as  that  of  the  law,  is  worthy  of 
one  who  has  Bacon  constantly  before  him,  and  ventures, 
hy  conjectHral  criticism^  to  restore  his  text  from  the  cor- 
ruptions with  which,  by  a  negligent  and  posthumous 
publication,  it  has  been  tainted.  Perhaps  no  one  of  liberal 
feelings,  or  who  is  anxious  for  the  improvement  of  sci- 
ence, will  be  indignant  at  his  presuming  to  question  the 
doctrines  of  any  author^  ancient  or  modern,  when  he  does 
it  with  becoming  temper,  and  approaches  to  the  contest 
with  the  necessary  training  of  study,  and  with  skill  ade- 
ouate  to  the  task.  Much  less  shall  we  be  inclined  to 
dispute  the  propriety  of  rejecting  all  **  meretricious  deco* 
rations!*  all  the  *^ falsa  orrtamcfita"  of  style ;  by  which, 
however,  we  would  not  be  understood  to  discard  neat- 
ness, propriety,  elegiance,  or  vigour  of  language,  and 
even  occasional  eloquence,  where  a  subject  demands,  or 
will  support  it.  And,  lastly,  much  less  shall  we  accuse 
the  author  of  "  affectation  of  learning,"  in  having  recourse 
t«  ancient  authorities  to  sanction  his  conclusions ;  for 
we  are  fully  impressed  with  the  belief  that,  if  the  science 
of  the  law  is  to  be  improved,  it  is  only  by  having  recourse 
to  first  principles,  to  early  authors,  and  to  the  light  of 
reason,  and  by  strictly  comparing  the  modern  authorities 
with  the  old,  "  by  trying  all  things,  and  holding  fast  that 
which  is  good" 

What  labour  he  prepares  for  himself,  who  undertakes 
this,  and  how  small  ut  last  may  be  his  reward,  Mr.  Rozcc 
seems  16  anticipate,  when  he  professes  to  feel  but  little 
hope  that  he  shairbe  repaid  the  expence  of  his   work. 
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We  hope^  however^  and  expect^  that  he  will  find  the 
event  otherwise^  and  we  wish  his  publication  the  success 
which  it  deserves. 

Of  the  original  work,  it  can  hardly  be  necessary  for  us 
to  speak  in  praise,  but  we  may  observe,  that  it  partakes 
strongly  of  tlie  character  of  its  author'sgreatmind.  It  is  re- 
condite and  clear,  methodical  and  exacts  yet  bold  and  ori- 
ginal, and  characterised  by  a  style  more  nice  and  energetic 
than  that  of  his  contemporaries;  nevertheless  the  ge- 
nius of  Bacon  seems  somewhat  restrained  by  the  quaint 
method  of  cxpontions^  divisions,  difftrtnctSy  grounds,  and 
diversities,  like  law  and  contrary  Taw,  which  as  a  reader 
be  deemed  it  necessary  to  follow.  Yet,  thus  trammelled, 
as  he  plainly  is^  when  the  occasion  inspires,  be  is  meta- 

Kborical  and  eloquent,  as  in  the  opening ;  at  other  times 
e  speaks  with  the  fervour  and  ease  of  one  arguing  extern' 
pore,  and  addresses  his  audience  as  if  disputing  in  con- 
versation. In  many  passages  he  condescends  to  be  witty, 
and  tempers  the  gravity  ot  his  discourse  with  a  pun,  yet 
not  without  some  shew  of  argument.  Thus,  after  shewing 
that  the  clause  ad  opus  ft  ustim  was  not  in  use  till  the  time 
of  Richard  II.  when  the  law  Latin  became  less  pure, 
an  argument  by  which  he  endeavours  to  shew  that  *^  the 
experience  and  practice  of  uses  were  not  ancient,  he 
proceeds  thus :  ^'  Whereas  this  phrase,  ad  opus  et  usum, 
and  the  words  ad  opus,  is  a  barbarous  phrase,  and  like 
enough  to  be  the  penning  of  some  chaplain  that  was 
not  much  past  his  grammar,  where  he  haa  found  opus  et 
usus  coupled  together,  and  that  they  did  govern  an  ablative 
case ;  as  they  do  indeed,  since  this  statute,  for  thev  take 
away  the  land  and  put  them  into  a  conveyance.*  Ibis,  it 
may  be  observed  also,  though  it  might  be  spared,  is  not 
quite  of  the  frivolous  and  impertinent  nature  of  Coke's 
conceits,who  often  quotes  from  Scripture  or  from  the  poets, 
without  illustrating  his  argument,  merely  to  shew  his  read- 
ing, and  gives  a  dull  pun  instead  of  a  derivation;  here  is  in- 
deed  a  pun,  but  here  is  also  the  playfulness  of  a  mind  upon 


*  Q.  Is  there  not  in  this  and  all  the  editions  an  error  in 
the  punctuation,  and  should  there  not  be  a  colon  after  the 
words  '*  the  land,''  as  well  as  after  the  words  "  ablative  case  f" 
That  is  to  say,  should  not  the  words,  '*  as  they  do  indeed  since 
this  statute  for  they  take  away  the  land,"  h^  put  in  a  paren« 
thesis  ? 
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the  fall  stretch  in  argament^  and  which^  though  it  exults 
and   gambols^  like  a  hot  horse^  with    an  overflow  of 
Yivacity  and  vigour^  yet  tends  towards  the  goal^  and 
brings  you  swiftly  to  it.    This  is  indeed  the  character  of 
all  his  conceits ;  for  he  possessed  ^nuine  wit,  which  Coke 
wanted^  and  his  mind  was  naturally  more  vigorous.     But 
that  for  which  this  reading  is  the  most  remarkable^  and 
in  which  the  genius  of  Bacon  stands  conspicuous,  is,  that 
in  many  passages  we  meet  with  a  research  into  the  foun- 
datioDs  and  pnnciples  of  law,  as  an  universal  rule  of  right, 
and  assometoing  founded  in  nature ;  and  an  explanation  of 
the  reason  of  those  things,  which  to  less^udicious  observers 
would  seem  arbitrary.  As  instances  of  this  we  beg  oar  read- 
ers to  refer  to  the  difference  stated  between  uses  and 
cases  of  possession,  and  the  reason  why  want  of  considera- 
tion leaves  the  use  in  the  feoffor.*  Also  to  the  conclusion  of 
the  first  discourse,  where  he  shews  that'^  an  use  is  no  more 
but  a  general  trust,  when  any  one  will  trust  the  conscience 
of  another  better  than  his  own  estate  and  possession,  which 
is  an  accident  or  event  of  human  society,  which  hath 
been  and  will  be  in  all  laws,  and  therefore  wa^  at  the 
common  law,  which  is  common  reason.'^f    And  lastly^ 
amongst  a  crowd  of  other  passages,  to  that  in  which  he 
explains,  in  some  sort,  why  the  la.v  requires  an  unanimity 
in  juries  in  bringing  in  their  verdicts,  which  he  does  as 
follows : 

2.  *^  For  trials,  no  law  ever  took  astraighter  course  that  evidence 
should  not  be  perplexed,  nor  juries  inveigled,  than  the  common 
law  of  England;  as  on  the  other  side,  never  law  took  a  more 
precise  and  straight  course  with  juries,  that  they  should  gi  ve  adirect 
verdict.  For  whereas  in  a  manner  all  laws  do  give  the  triers,  or 
jurors,  which  in  other  laws  are  called  judges  defacto^  a  liberty 
to  give  n(M  liquet ^  that  is,  to  give  no  verdict  at  all,  and  so  the 
case  to  stand  abated ;  our  law  inforceth  them  to  a  direct  verdict, 
general  or  special ;  and  whereas  other  laws  accept  of  plurality 
of  voices  to  make  a  verdict,  our  law  inforceth  them  all  to  agree 
in  one ;  and  whareas  other  laws  leave  them  to  their  own  time  and 
ease,  and  to  part,  and  to  meet  again ;  our  law  doth  duress  and 
imprison  them  in  the  hardest  manner,  without  light  or  comfort^ 
uatil  they  be  agreed,  in  consideration  of  straitness  and  coercion; 
it  is  consonant,  that  law  do  require  in  all  matters  brought  to  issue, 
that  there   be  full  proof  and  evidence;   and  thtrrfore  if  the 

*  P.  13  and  14.  +  P.  SJ. 
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maiUr  in   iiself  be  of  that  surety  as  m  simple  contracts^  which 
are  made  by  parol  without  writing,  it  alloweth  wager  of  law.* 

'*  In  issue  upon  the  mere  right,  which  is  a  thing  hardly  lodisceni, 
it  alloweth  wager  of  battail  to  spare  jurors,  if  time  have  wore  out 
the  marks  and  badges  of  truth :  from  time  to  time  there  have  been 
statutes  of  limitation,  where  you  shall  find  this  mischief  of  perju« 
ries  often  recited:  i*  and  lastly,  which  is  the  matter  in  hand,  all  in- 
heritances could  not  pass  but  by  acts  overt  and  notorious,  as 
by  deeds,  livery,  and  records/' 

On  this  passage  we  uiay  remark,  that  there  seems  a  want 
of  some  emendation  in  the  text,  where  we  have  marked  it 
by  printing  in  italics.  We  think  the  sense  requires  the 
word  not,  or  perhaps  something  more  to  5e  inserted;  as 
*<  thus  and  therefore  ifthtmatter  in  itself  be  not  of  that  surc^ 
ly  [capable  of  Yu/l  proof  and  evidence"]  as  in  simple  con- 
tracts, &c."  This  we  submit  to  Mr.  Rowe,  and  we  are  so 
well  pleased  with  his  conjectural  criticisms,  that  we  are 
willing  that  it  should  stand  or  fall  by  his  judgment. 

Having  dwelt  so  long  upon  the  original  text  and  the 
genius  of  the  author,  it  now  becomes  necessary  that  we 
should  speak  of  the  commentary  and  the  skill  of  the  com- 
mentator. 

The  first  thing  remarkable,  and,  we  add,  praise-worthy^ 
in  this  edition,  is  the  great  number  of  emendations  which 
the  editor  has  made  in  the  text;  some  of  them  to  give  a 
totally  different  sense  from  all  other  editions,  others 
to  explain  material  distinctions,  and  many  to  elucidate 
that  which,  in  the  former  text,  was  wholly  unintelligible. 
We  must  undoubtedly  regret  that  Mr.Rowe  was  not  able, 
if  he  made  any  inquiry,  to  discover  any  manuscript  copy 
of  this  reading,  from  which  actually  .to  restore  the  text  to 
its  original  state ;  but  in  the  absence  of  this,  conjectural 
criticism  was  his  only  resource.  It  is  indeed  a  perilous 
task ;  an  arduous  field,  in  which  many  a  critic  has  been  de- 
feated; in  which  the  doughty  Boater,  the  slashine  Bcntley, 
the  ardent  Wakefield,  and  the  vehement  Geddes,  have 
often  failed.  Mr.  Rowe  has  not  been  less  industrious  than 
these :  he  has'used  the  pruning-bock  and  the  grafting- 
knife  with  a  liberal  and  a  skilful  band,  and  we  must  say 
that  if  he  docs  err  sometimes,  on  which  we  will  not  ven- 


t  See  note  o8.  f  P.  36. 
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lore  to  decide^  he  adduces  most  plausible  reasons  for  bis 
alterations^  and  in  most  instances  is  indisputably  correct. 
So  many  are  these  instances^  and  so  much  was  this  cor- 
rection wanted,  that  we  question  if  there  are  not  number- 
less  stddents  who  have  turned  aside  with  disgust  or  weari-» 
ness  from  the  reading  of.  Bacon,  merely  through  embar- 
rassment with  the  interpreting  of  some  difficult  and  obscure 
passage^  which  in  this  edition  is  luminous  and  clear. 

Of  these  emendations^  it  was  at  one  time  our  intention 
to  have  given  a  complete  list^  and  to  have  discussed  all  of 
them  as  far  as  we  were  able  .  The  labour  of  making  such 
a  collection  would  have  been  considerable,  but  we  should 
sot  have  shrunk  from  it.  Our  reason  for  desisting  from  the 
attempt  was,  that  we  feared  it  might  have  in  a  great  mea- 
sure forestalled  the  sale  of  this  edition^  as  many  would  be 
satisfied  with  a  corrected  text«  and  be  contented  to  read 
the  original^  so  restored^  without  the  notes.  We  shall  there- 
fore content  ourselves  with  observing  that  of  150  notes  in 
the  whole,  there  are  a  considerable  number  which  contain 
arguments  in  support -of  alterations  in  the  text. 

Pfote  1,  p.  dy  relates  to  an  error  which  is  supposed  to 
have  been  committed  in  the  last  edition,  by  stating  in  the 
margin  that  the  beginning  of  Discourse  I.  relates  to  the 
nature  of  uses  before  the  statute.  Note  2,  p.  6,  discusses 
the  sense  in  which  Littleton  considers  an  use  as  a  te- 
nancy at  will,  and  after  shewing  some  mistake  in  Bacon*u 
statement  oflAttkton's  doctrine,  and  that  it  is  not,  as  he 
says,  controlled  by  the  cases  in  H.  VII.  the  editor,  Mr. 
Rowtf  proceeds  to  controvert  the  opinion  of  Littleton, 
and  to  shew  that  the  coitui  que  use  never  could  have  any 
estate  at  law,  and  therefore  that  his  takinsr  of  the  profits, 
or  his  use  cannot  be  a  tenancy  at  will.  The  whole  of  the 
liote  is  ingenious^  acute,  and  we  think  just  and  'well 
founded,  and  it  is  no  bad  specimen  of  Mr.  Rome's  ability 
foe  his  undertaking  :  but  we  must  refet  our  readers  to  it, 
without  extracting  il.  In  the  next  note, 3,  p.  6,  (c)  there 
is  an  observation  which  we  do  not  think  quite  so  well 
founded.  Bacon,  noticing  what  a  use  has  been  com- 
pared to,  and  also  noticing  this  conceit  of  Litfleton,  that 
an  use  should  amount  to  a  tenancy,  whereon  a  release 
shouldenure,  says,  it  is  controlled  bv  4  and  5  ff.  VII. 
and  divers  other  books,  which  say,  '^  that  cestui  que  use  is 
punishable  in  an  action  of  trespass  towards  the  feoffees ; 
•oly  i  H.  V.  seemeth  to  be  at  some  discord  with  other 
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books,  where  it  is  ndmitted  for  law,  that  if  there  be  ce%lm 
que  tifeof  an  advow'son,  and  he  be  outlawed  in  a  personal 
action,  the  king  should  have  the  presentment ;  which  case 
Master  £zpf/fs,  in  the  argument  of  C^u^/rtgA's  case,  did 
seem  to  reconcile  thus  :  where  cestui  que  me,  being  out- 
lawed, had  ^  presented  in  his  own  name,  then  the  king 
should  remove  his  incumbent ;  but  no  such  thing  can  be 
collected  upon  that  book  ;  and  therefore,  I  conceive  the 
error  grew  upon  this ;  that  because  it  was  generally 
thought  that  an  use  was  but  a  pernancy  of  the  proBts, 
and  then  again,  because  the  law  is,  that  upon  personal 
actions  the  king  shall  have  the  pernancy  of  profits, 
they  took  that  to  be  one  and  the  self  same  thing  which 
ceztui  que  use  had,  and  which  the  kme  was  entitled 
unto :  which  was  not  so ;  for  the  king  hadremedu  in  law 
for  hi^pernanctf  of  profirs^  but  cestui  que  use  had  none.'* 
Upon  this  passage  Mr.  liozoe  says,  ''the  observation, 
tliat  cestui  que  use  had  no  remedy  for  his  pernancy  of 
profits,  does  not  appear  lo  be  salisfcictory,  for  if  he  had 
a  title  at  law  as  tenant  at  will^  he  would  have  had  a  reme* 
dy  for  Iris  pernancy  of  profits." 

Now  we,  on  the  contrary,  thhik  this  shews  what  Bacon 
cited  it  to  prove,  namely /that  it  is  something  different 
from  the  king's  pernancy  of  profits,  because  no  remedy 
lies  for  it  at  law;  whence  it  follows  also,  as  Mr.  Rowe 
afterwards  says,  that  it  docs  not  amount  to  a  tenancy  at 
will.^  And  we  think  that  Bacon  did  not  take  up  this  ari^u- 
qient  and  make  the  above  observation  upon  any  supposition 
tliat  it  was  a  tenancy  at  will.  1  he  observation,  admit- 
ting that  he  has  no  remedy  al  law,  is  satisfactory  ;  and 
whether  he  had  or  not,  must  have  been  well  known  ut  the 
time  when  Bacon  wrote,  'i  o  grant  tfiat  he  had  a  remedy, 
would  be  conceding  too  much  to  those  who  support  Lit* 
t/etons  doctrine ;  but  as  it  is  capable  of  proof.  Bacon  might 
well  assume,  that  he  had  no  such  retiiedy,  and  then  his 
argument  is  not  inconclusive. 

The  following   notes  will  serve   to  shew  Mr.  Rotce^s 
critical  acumen  as  a  restorer  of  the  text. 
NOTE  15.  p,  J2  (0. 

Quaere  u*ho  shall  have  t\ic  suhpana  ? — In  the  other  editions  it 
is  said  who  shall  huve  the  land  for  the/  lord  shall  not  have  the 
land — perhaps  Bacon  said  who  :ihall  have  the  su/ipitna  to  have 
the  land  as  it  is  in  Bro.  Abr,  feoff,  al,  natsZ^.  for  the  court  could 
not  decide  at  once  that  cc&tui  fjue  uae  was  entitled  to  the  land^ 
because  the  land  wab  iu  the   feoflccs  to  uses;  they  could  only 
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determine  who  was  entitled  to  the  mAjHenr^  which  was  to  be  sure 
indirectly  determining  who  shall  have  the  land,  since  the  person 
entitled  to  the  pUfpctua  coald  compel  the  feoflfce  to  convey  the 
land  to  him:  however*  in  the  case  referred  to,  the  question  mere- 
ly was,  who  should  have  the  mbpana  ?  See  the  jfear  book  of  5 
Edw.  IV.  7* 

NOTE  16. p.  1 1,  12,  13,  20.  (tf). 

The  words  imira/ioii  and  imitate  have  been  in  several  parts  of 
the  text  substituted  in  the  place  of  limitation  and  Umitaie^  and 
the  editor  felt  himself  justified  in  doing  so  because  the  opinion 
which  Lord  Bacon  controverts,  is,  that  an  use  resembled  or 
imitated  the  possession  or  land,  for  it  is  the  conceit  cited  by 
Glanville  in  Corbefs  case  which  he  condemns,  and  by  referring 
to  that  case  in  1  Rep,  88.  the  reader  will  see  that  Glanville*s 
observation  was  that  the  chancellor  jndged  by  imitation  of  the 
rules  of  the  common  law,  and  that  the  statutes  in  the  reigns  of 
Richard  III.  and  Henry  VIL  had  made  uses  to  imitate  and 
resemble  estates  in  possession. 

NOTE  17.  p.  12.  (x>). 

*  The  reason  is  not  because  the  lord  hath  a  tenant  by 
title.' — In  the  last  edition  the  passage  reads  thus, '  the  reason  is, 
[not]  because  the  lord  hath  a  rent  by  title  ;  for  that  is  nothing 
to  the  subpana  [but]  because,'  &c.  the  words  not  and  but  be- 
tween brackets  having  been  first  (and  it  is  conceived  very 
properly)  inserted  in  that  edition :  but  with  respect  to  tlie 
expression  that  the  lord  hath  a  re/it  by  title,  the  present  editor 
considers  it  an  absurdity,  there  being  no  rent  in  the  case  ; 
and  in  order  to  justify  himself  for  the  alteratton  which  he  has 
made  tin  the  text  by  substituting  the  word  tenant  in  the 
place  of  rent,  an  alteration  made  under  the  conviction  that 
it  was  necessary  to  express  the  author's  meaning,  he  begs 
leave  to  submit  the  following  remarks  to  the  reader's  consider- 
ation.—Lord  Bacon  is  endeavouring  to  point  out  the  true 
reason  why  the  lord  was  not  intitled  to  the  eubpasna, — In  the 
case  itself  no  reason  was  assigned.  Now  one  reason  why  the 
lord  should  not  have  the  tvbpana^  might  have  been,  as  Hole 
afterwards  held,  that  a  trust  of  inheritance  was  not  forfeitable, 
for  if  it  were,  the  lord  would  be  in  by  escheat,  which  could 
not  be  but  for  want  of  a  tenant,  and  in  such  casei  the  feofi'ees 
are  tenants.  Att.  Gen.  v.  Hir  Geo,  Sands.  Hard.  494,  495. 
That  if  it  were  otherwise  there  would  be  a  double  forreilure  of 
the  same  thing,  viz.  by  the  ti  u>tce  and  by  the  cestui  que  trusty 
which  would  be  unreasonable  and  could  not  be  (ibid.  489.) 
So  it  was  said  in  the  same  case  (page  491,)  that  the  reason 
why  a  trust  in  fee  was  not,  in  a  case  in  Croke,  forfeited  to 
the  King  by  way  of  escheat,  was,  because  that  the  King  had 
a  tenant  in  by  title.  Here  then  is  the  same  expression  used 
in  speaking  upon  a  similar  question. 
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*  Our  author,  however,  attributes  the  lord's  want  of  titte  io 
the  svbpcma^  to  the  cinnimstance,  not  of  his  having  a  tenant 
in  by  title,  but  of  its  never  having  been  the  intention  of  the 
feofi'et  to  benefit  the  lord.—'  The  reason  is,  not  that  the 
lord  hath  a  tenant  by  title  ;  for  that  is  nothing  to  the  suhpttM, 
but  because  the  feoffor's  intent  was  never  to  advance  the 
lord,'  &c. 

It  is  said  in  the  former  editions,  the  ftofftt^  intent,  and 
also  in  the  fifth  line  below,  the  feoffee's  will,  &c.  but  that 
it  ought  to  be  feoffor's  intent,  will,  &c.  is  too  obvious  to 
stand  in  need   of  any  comment/' 

On  the  note  15^  p.  12,(t)  above,  we  shall  only  observe^ 
that  those  who  are  acquainted  with  the  press,  know  that 
the  manner  in  which  errors  occur  is  by  dropplL^rsoine  words 
casually  which  are  afterwards  overlooked  if  tiie  defect  in 
the  grammar  is  not  most  glaring;  and  ttiis  is  exactly  such 
an  error  as  we  should  attribute  to  a  mistake  in  the  press.  It 
Diigh(,  we  think,  therefore  have  been  well  restored ;  *'  who 
shall  have  [the  subpoena  to  have]  the  land."ln  the  coarse  of 
pur  labours,  we  oflen  find  that  where  the  same  word  occnra 
\n  the  same  or  the  next  line,  the  eye,  in  printing  or  writ- 
ing from  a  copy,  often  mistakes  the  one  for  the  other,  and 
the  intermediate  words  are  dropped.  This  circnmstance, 
trivial  as  it  may  appear  to  some,  may  amount  to  a  sort  of 
canon  of  conjectural  criticism,  and  we  think  that  the 
interpolation, "  the  suhpana  to  have,"  is  therefore  peculi- 
arly happy.  We  shall  not  further  increase  the  numt>er  of 
our  extracts  from  this  class  of  noies ;  but  there  are  many 
others  which  contain  discussions  of  points  arising  in  the 
text;  and,  while  some  consist  of  arguments  in  support  of 
.Bacon's  conclusions,  others  controvert  bis  positions^  and 
there  are  others  in  which  the  opinions  of  modern  writers 
are  discussed.  In  a// of  these  Mr.  Rowe  displays  an  abun- 
dant share  of  real  and  deep  learning,  and  of  close  inves- 
tigation of  ancient  authorities,  which  he  applies  in  a  man- 
ner worthy  a  commentator  upon  Bacon  ;  not  by  heaping 
cases  and  authorities  and  dry  garbled  extracts  one  upon 
another,  but  by  drawing  from  them  the  substance,  and 
applying  it,  with  nice  discrimination,  to  elucidate  the 
matter  in  hand.  He  then  puts  the  whole  to  the  test  of  a 
severe  logic,  which  he  seems  to  wield  in  a  powerful  man- 
ner; so  that  it  is  impossible  taread  his  work  and  not  to 
say  that  he  is  a  most  acute  reasoner,^  a  deep  thinker,  and  a 
most  skilful  disputant.     With  a  boldness  of  mind,  he  po»- 
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sesses  great  ingenuousness  and  he  unfolds  his  arguments  in 
so  clear  amethod  and  ina  style  so  simple  and  unaHected  that 
the  reader  cannoc  fail  to  understand  them  and  to  feel  their 
force  immediately.  I^st  our  readers  may  suspect  that  we 
speak  the  language  of   exaggerated   praise  or  biassed 

1>artiaiity,  [and  those  who  read  note  33  p.20^  (n)  may  per 
laps  be  inclined  to  do  this^  from  finding  ourselves  menti- 
oned ina  manner  for  which  we  are  grateful,  but  yet  which 
would  never  purchase  from  us  a  judgment  which  we  did 
not  really  think  to  be  just],  we  shall  insert  an  extractor 
two :  but  we  confess  ourselves  at  aloss  how  to  chusc,  and 
perhaps  the  first  that  comes  to  hand  will  answer  as  well 
as  any  other. 

0?i  the  intent  of  the  hgUlaturc  in  the  statute  ofines, 
whether  to  extirpate  ormereh/  to  restrain  them. 

NOTE  62.  p.  39.  Cv). 

"  Whether  it  was  the  intention  of  the  legislature  utterly  tc 
abolish  all  conveyances  to  uses,  was  a  disputed  point  in  the 
time  of  Lord  Bacon,  and  one  upon  which  a  ditfcrcnce  of  opi« 
nion  exists  at  this  day. — It  was  formerly  a  point  of  con- 
siderable moment,  inasmuch  as  a  very  important  question  was 
governed  by  it,  namely  whether  any  uses  should  be  preserved  by 
the  equity  of  the  statute  which  otherwise  would  by  the  strict 
construction  of  its  letter  be  destroyed  ? — Thus  in  C/iudieigh's 
case  Periam  and  Walmsley,  who  argued  in  favour  of  the  con- 
tingent use,  contended,  that  it  was  not  the  intention  of  the 
statute  to  extinguish  or  eradicate  any  uses  (1  Rep.  132)  ; 
whilst  on  the  other  hand,  the  eight  justices  and  barons  who  argu- 
ed against  it,  held,  that  the  statute  should  not — against  the  ex- 
press letter  of  it — be  construed  by  equity  for  the  preservation  of 
contingent  uses,  (i6iJ.  138.  1  And.  135,  343,  344.)  and  indeed 
this  resolution  of  the  eight  judges  in  Chudleigh*^  case  may  be  re- 
garded as  a  judicial  acknowledgment  that  the  intention  of  the 
statute  was  to  root  out  the  practice  of  making  conveyances  to 
uses,  and  notwithstanding  the  observations  of  Lord  Bacon  in  this 
place  against  that  conclusion  it  does  really  appear  to  the  pre-^ 
sent  editor  to  be  warranted  by  the  statute  itself. 

**  The  editor  proposes  to  stale  in  this  note  the  arguments  in  fa- 
vour of  the  opinion  that  it  was  the  intention  of  the  legislature  in 
passings?  Hen.  VIII.  c.  10.  to  extirpate  the  practice  of  ma- 
king conveyances  to  uses,  examining  us  he  proceeds  all  that  Lord 
Bacon  has  advanced  which  the  view  of  lessening  the  force  of 
those  arguments;  and  in  the  next  note  to  examine  the  arguments 
of  Lord  Bacon  in  support  of  the  opposite  doctrine* 

N^  27.  [  Q  ] 
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**  The  statute  then,  after  statin:;  that  the  evils  of  which  itcom« 
plains  arose  by  reason  of J'rauduiatt  fcqfimentSf  JineSy  rfcoverieSf 
and  other  like  assurances  to  «*«,  cojifidcnccs,  and  trtuts^  goes  on 
to  say,  that^or  the  extirping  and  extivguishmcnt  of  aU  such  subtle 
practised JeuJTmfntSy  Jineny  rccoierieSy  abuses  and  errors  heretofore 
vsed  and  accustomed,  kc^^tltc  estate  of  the  feoffee  shall  be  in  ces- 
tui que  ttae, — Now,  if  the  intention  of  the  legislature  is  to  be  col- 
lected from  its  own  positive  c.xprossions  declaratory  of  what  that 
intention  was,  the  object  \v-iich  it  ainied  to  attain  was  the  extirp' 
ing  of  such  subtle  practised  feoITnients  to  uses  theretofore  used. 
Lortl  Bacon  says,  that  the  extirpation  which  the  statute  meant 
was  plain  to  be  of  the  feoffee's  estat«%  and  not  to  the  form  of  con- 
veyance ;  but  this  is  saying  that  the  inter.' «on  of  those  who  made 
the  statute  was  not  that  which  they  themselves  have  in  definite 
terms  declared  that  it  was — it  is  giving  to  plain  and  express 
words  an  exposition  different  from  their  clear  literal  import,  and 
'^qiiqties  in  xcrbis  nvUa  est  anibiguitas  ibi  nulla  expositio  contra 
verba  expressafienda  est. 

**  Even  if  that  intention  had  not  been  positively  expressed,  there 
would  have  been  sufficient  matter  in  the  other  parts  of  the  pream* 
ble  to  justify  a  conclusion,  that  the  legislature  could  not  have  in- 
tended that  feoffments  to  uses  should  continue — feoffoients,  to 
which  theepithet/raufl^M^t  is  applie<],  as  if  to  mark  the  odious 
l{i>ht  in  whicii  they  where  viewed.  To  suppose  that  the  legisla- 
ture meant  to  continue  such  feoffments,  is  to  believe  that  it  meant 
to  countenance  frauds. 

"  The  words  heretofore  used  also  seem  to  admit  of  an  inference 
of  its  having  been  expected,  that  the  feoffments  to  uses  which  had 
been  used  before,  would  not  be  used  after,  the  act. 

**  As  all  the  benefit  which  cestui  que  use  derived  from  the  use,  as 
well  as  all  the  mischief  which  the  use  occasioned  to  other  persons, 
arose,  in  consequence  of  the  use  or  equitable  right  to  the  profits 
being  separate  from  the  possession,  it  was  perhaps  expected  by 
the  makers  of  the  statute,  that  the  transferring  of  the  possession 
to  the  use,  and  thereby  blending  them,  would  have  had  the  effect 
of  extirpating  the  practice  of  conveyances  to  uses,  by  taking  away 
that  temptation  to  the  practice  which  existed  when  the  use  was 
iKstinct  from  the  possession. 

"  By  transferring  the  possession  to  the  use,  it  was  in  fact  render- 
ing a  feoffment  to  uses  a  nullity  as  to  any  advantage  to  be  derived 
from  the  use ;  for  if  a  feoffment  after  the  statute  had  been  made  to 
A.  to  the  use  of  B.  by  the  operation  of  the  statute  it  would  have 
been  the  same  thing  as  if  a  conveyance  of  the  land  had  been  made 
to  B.  in  the  first  instoncc;  for  B.  could  not  dispose  of  the  use  by  will 
in  this  case,  as  he  might  have  done  before  the  sUtute,  inasmuck 
as  a  devise  of  tk«  m«  by  reason  of  tb«  possession's^  being  uiuteA 
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vnth  itf  would  have  amounted  to  a  devise  of  the  land  itself,  and 
lauds  at  the  time^of  ibe  statute  were  not  devisable. 

**  Another  consequence  of  uniting  the  possession  nnd  use,  was, 
that  if  tha  cestui  que  use  died,  his  hcirwiihiu  age,  the  lord  would 
have  had  the  wardship  of  the  heir — the  wife  uf  cestui  que  use 
would  have  had  dower,  &c.  &c.  B.  might  therefore  us  well  have 
taken  a  conveyance  of  the  land  to  himself,  a^  to  a  trustee  to  his 
use  :  and  for  the  same  reasons  no  one  could  have  had  any  induce- 
inent  to  convey  away  tlie  possession  for  the  purpose  of  takin*; 
back  the  use  to  himself,  t:eeing  that  the  uscf  in  consequence  of  tht: 
possession  being  united  with  it,  would  be  subject  to  the  same  inci- 
dents of  tenure,  &c.  as  before  the  convryancc  mnde;  and  that 
cestui  que  use  was  then  as  incapable  of  devising  the  use  as  the  land 
itself.  A  devise  of  the  use,  was  in  fact,  after  the  ;tatutc,  equiva- 
lent to  a  devise  of  the  land,  and  t'  ('icfore  void.  RiiC  it  is  coiijec- 
tured,-that  a  new  mode  of  indirectly  devising  lands  was  struck  out 
between  the  statutes  of  uses  ond  wills  by  means  of  feoffments  to 
the  use  of  such  persons  as  should  be  appoifUcd  by  will ;  thereby  mak- 
ing the  will  a  designatit  n  of  the  person  to  t<ikc  the  uso,  and  not  a 
devise  of  the  use  then  vested  in  the  testator;  but  for  this  see  infru 
note  80. 

•*  Again — the  words  abuses  and  error*  which  are  joined  wiili  the 
feoffments,  &c.  show  strong!y»  that  the  statute  meant  to  root  out 
those  feoffments,  &c.  and  the  abuses  and  errors  to  which  they  had 
given  rise.— -When  the  statute  says  that  for  the  extinguishment  of 
9uch feoffment Sy  abuses,  and  errors — be  such  and  such  things  enact- 
ed— is  it  to  be  supposed  that  the  statute  meant  that  those  feoff- 
ments, abuses,  and  errors  should  continue  ?  Lord  Bacon,  in  com- 
menting upon  these  words  says  '  that  may  be  an  abuse  of  the  law 
which  is  not  against  law' — admitted — but  when  the  statute  pro- 
vides means  for  the  avowed  purpose  of  extinguishing  such  an  abuse, 
is  there  not  every  reason  to  suppose  that  it  was  intended  to  pre- 
vent the  future  practice  of  it  ? 

''  The  14th  sect,  of  the  act  also  furnishes  a  very  strong  reason 
for  thinking  that  the  statute  meant  to  discountenance  the  prac- 
tice of  tises  in  future  ;  for  it  gives  to  the  cestui  que  use,  benefit  of 
voucher,  aid,  prayer,  &c.  only  where  his  estate  should  be  execu- 
ted within  a  year  from  the  time  of  the  statute,  viz.  luitil  the  1st  of 
May  1536,  but  not  after.  Now,  if  it  had  been  intended  to  pre- 
serve the  practice  of  uses,  the  same  advantages  would  have  been 
also  given  to  such  ceUes  que  use  as  should  have  their  estates  exe- 
cuted after  that  period. 

"  Upon  the  above  grounds  therefore  it  appears  to  the  editor  not 

unreasonable  to  conclude,  that  the  intention  of  the  legislature  wat 

(what  the  act  itself  says)  the  extirpation  of  those  fraudulent  feoff- 

laeuts  iQ  uses  and  the  extinguishment  of  the  abuses  which  existed 

[92] 
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in  consequence  of  those  feofTments ;  and  that  the  way  which  they^ 
thought  the  fittest  for  such  extii-pation  and  extinguishment  was  the 
rendering  such  feoffments  a  nullity  by  annexing  the  possession  to 
ihe  use. — ^The  subject  will  be  continued  in  the  next  note. 

NOTE  63.  p.  39.  (2). 

^'  In  attempting  to  controvert  arguments  which  Lord  Bacon  has 
pronounced  unanswerable,  the  editor  must  be  understood  to  speak 
with  the  utmost  diffidence.  In  the  preceding  note  it  hath  been 
contended,  that  the  transferring  the  possession  to  the  use  was  not 
the  ultimate  design  of  the  legislature,  but  that  they  had  a  further 
object  in  view,  viz.  the  extirpation  of  the  practice  of  uses ;  and 
that  the  blending  the  possession  and  use  was  the  mean  which 
they  provided  to  promote  that  end,  conceiving  as  all  the  mischief 
had  arisen  from  the  possession  and  use  being  separate,  that  uniting 
|hem  would  have  the  effect  of  putting  an  end  to  the  practice,  by 
rendering  it  unavailing,  but  to  this  doctrine  our  author  is  de- 
cidedly hostile. 

*'  The  first  argument  advanced  by  him  to  prove  that  the  statute 
meant  not  to  suppress  conveyances  to  uses,  is — that  U  hath  in  the 
very  branch  thereof  words  defuturoy  *  that  are  seised  or  hereafter 
shall  be  seised/  Now,  without  relying  on  the  argument,  that  those 
words  were  inserted  in  regard  of  uses  suspended  by  disseisins,  they 
do  not  appear  to  me  to  authorise  the  opinion  that  the  statute  meant 
to  continue  uses  ;  for  whatever  might  have  been  the  object  of  the 
statute,  those  future  words  were  most  certainly  necessary  to  per- 
fect the  means  which  the  legislature  had  provided.  If  the  act  had 
merely  said,  '  where  any  perison  or  persons  stand  or  be  seised'  it 
would  have  applied  to  conveyances  to  uses  at  the  time  of  the  act, 
bat  would  not  have  extended  to  uses  created  after. — ^Theonly  le- 
gitimate inference  from  the  circumstance  of  the  statute's  having 
vrord$  defuturoy  in  the  humble  apprehension  of  the  editor,  is,  that 
It  was  foreseen  by  the  legislature  that  uses  would  continue  unless 
some  such  words  were  inserted,  but  not  any  such  inference,  as  that 
the  legislature  expected  that  uses  would  continue  or  meant  to  coun- 
tenance their  continuance. 

"  The  second  reason,  •  that  no  hereditfiments  shall  pass,  &c.  or 
cpy  use  thereof,'  is  sufficient  to  show  that  at  the  time  of  the  sta- 
tute of  enrolments  it  was  thought  that  uses  would  continue  in  the 
case  of  bargains  and  sales,  but  not  that  there  would  be  convey- 
ances to  uses  after  the  statute  ;  nay,  the  presumption  is,  that  it 
>vas  not  thought  that  uses  would  continue  in  other  cases  than 
bargains  and  sales,  or  they  would  have  required  an  enrolment  of 
all  instruments  whereby  the  use  might  pass.  If  they  had  thought 
that  there  would  have  been  recoveries  (for  example)  to  uses,  there 
would  have  been  the  same  policy  in  requiring  an  enrolment  of  the 
deeds  to  lead  the  uses  of  those  recoveries,  for  the  purpose  of 
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preventing  a  secret  transfer  of  the  land  by  a  transfer  of  thci  use. 
Its  there  was  in  requiring  an  enrolment  of  bargains  and  sales. 

"  But 'it  will  be  asked,  what  reason  could  the  legislature  hav« 
bad  for  supposing  that  uses  would  continue  in  the  case  of  bargains 
and  sales,  and  not  in  other  cases  ?  It  the  editor  has  taken  an  ac- 
curate survey  of  his  subject,  there  was  a  sufficient  reason,  and  it 
is  this — that  as  it  was  probably  thought  that  the  annexing  the 
possession  to  th^  use  would  render  conveyances  to  uses  nugatory, 
the  practice  of  making  fcoi)nicnts,  levying  fines,  and  sufi'ering  re- 
coveries, to  uses,  would  fall  to  the  ground  ;  but  with  respect  to 
bargains  and  sales  at  the  time  of  the  statute,  the  having  of  the  use 
was  not  the  primary  object  ;  on  the  contrary,  the  intention  was^ 
that  the  bargainee  should  have  the  land  itself;  but  where  by  rea- 
son of  any  defect  in  the  feoffment,  or  by  the  refusal  of  bargainor 
to  make  such  feoffment  according  to  his  contract,  the  bargainee 
failed  of  having  the  land  itteil";  in  such  cases  the  court  of  Chancery 
considered  the  bargainor,  after  payment  of  the  p u re hiise- money, 
as  being  seised  to  the  use  of  the  bargainee:  jthc  court  of  Chancery 
therefore,  ruled  by  the  same  equitable  motives,  would,  it  might 
have  been  suppused  by  tha  legislature,  continue  to  make  the  same 
construction  in  similar  cases  and  to  prevent  the  land  from  passing 
aecretly  in  this  way,  an  enrolment  was  directed. 

**  The  motives  to  the  raising  of  uses  were  different  in  general  cases, 
to  what  they  were  in  the  case  of  bargains  and  sales;  for  in  general 
cases,  by  which  is  meant  in  cases  of  conveyances  made  to  uses,  the 
end  and  intent  of  those  conveyances  was,  that  the  use  might  be  dis- 
posed of  distinct  from  the  land  ;  and  that  it  might  be  free  from 
those  charges  to  which  land  was  subject  ;  but  as  these  things 
could  not  be  after  the  land  was  truiibferred  to  the  u^^c,  it  must 
bave  been  reasonable  to  suppose,  that,  as  the  motive  to  the  making; 
those  Conveyances  necessarily  ceased,  the  ]>ractice  would  cease 
Also  ;  but  in  the  case  of  bargains  and  sales,  the  court  of  Chancery 
gave  the  use  to  prevent  an  injury  to  the  bargainee,  and  as  the 
same  equitable  motives  would  ccmtinue,  U  was  reasonable  to  sup- 
pose, that  the  construction  of  an  use  to  the  bargainee  would  con- 
tinue. 

•*  The  statute  of  enrolments,  therefore,  does  not  prove,  that  it 
was  expected  there  would  be  conveyances  to  uses  after  the  statute. 
'*  With  respect  to  the  third  reason  advanced  by  our  author,  and 
wbich  is  grounded  upon  the  statutes  speaking  in  one  of  thtprovisos 
of  uses  made  and  executed  after  the  1st  May,  1536,  the  same  re- 
marks which  were  made  on  the  first  reason,  apply  with  equal  force 
bere,  that  because  they  thought  it  passible  that  uses  might  con- 
tinue, ^loes  not  favour  the  opinion — and  much  less  prove — that  it 
was  intended. that  they  should  continue,  or  that  it  was  expected 
they  would,  for  the  legislature  might  have  supposed  the  possibility 
of  there  being  conveyances  to  uses  after  the  statute,  and  yet  have 
^atcrtained  au  expectation  that  there  would  not  be  any  such  con- 
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veyances  in  consequence  of  their  having  by  transferring  uses  into 
possession  so  altered  the  use  as  to  have  taken  away  every  induce- 
ment to  the  practice.  But  Lord  Bacon  says,  if  they  had  had  any 
such  intent,  the  case  being  so  general  and  so  plain,  they  would  have 
had  words  express '  (hat  every  limitation  of  use  made  after  the 
statute  should  have  been  voitl.'  This  argument,  which  Lord  Ba- 
con seems  to  have  considered  the  strongest,  really  does  not  appear 
to  the  editor  to  be  a  very  forcible  one;  for  where  different  nieanri 
present  themselves,  which  arc  likely  to  attain  theend  in  view,  does 
it  necessarily  follow,  beciiuso  the  most  prompt  were  not  made 
choice  of,  that  it  was  not  intended  to  attain  that  end  at  all  ?  or  if 
such  an  inference  could  be  drawn  where  the  intention  was  du- 
bious— could  it  be  entertained  in  a  case  where  it  is  said  in  positive 
terms,  that  the  means  were  provided  tor  the  very  purpose  of  car- 
rying that  intention  into  execution  ?  And  here  the  legislature 
says,  that  it  is  for  the  extirping  &nd  extinguishment  of  those  frau- 
dulent feoffments,  &c.  to  uses  and  the  abuses,  and  error:)  conse- 
quential thereupon,  that  it  is  about  to  enact  th^t  the  estate,  &c. 
of  th<^ feoffees  shall  be  in  cestui  que  use, 

••  It  is  impossible  to  say  positively,  why  the  legislature  preferred 
the  joining  the  use  and  possession,  in  order  to  prevent  the  practice 
of  conveyances  to  uses,  rather  than  to  declare  uses  at  once  void  ; 
but  the  editor  will  be  allowed  to  observe,  that  tiie  practice  of  uses 
was  at  the  time  of  the  statute  prevalent  throughout  the  kingdom  ; 
and  it  might  therefore  have  been  thought  by  those  who  planned  the 
act,  that  the  most  likely  way  to  make  it  pass,  was,  to  make  use  o< 
indirect  rather  than  direct  means:  and  perhaps  the  means  which 
were  provided,  considered  in  every  point  of  view,  were  the  wisest ; 
for  if,  as  Lord  Bacon  suggests,  the  act  had  said,  that  every  limita- 
tion of  an  use  made  after  the  statute  shouM  be  void,  it  would  have 
taken  in  uses  of  bargains  and  sales  which  arose  from  the  equitable 
construction  of  the  court  of  Chancery,  and  from  motives  the  most 
pure;  and  uses  upon  bargains  and  sales, I<ord  Coke  observes,  they 
thought  convenient  to  continue.  1  Rep.  125. 

"  Another  reason  why  the  makers  of  the  act  must  have  had  ob- 
jections to  declare  every  limitation  of  uses  which  should  be  made 
after  the  statute  void,  is,  that  by  a  statute  passed  only  four  years 
before,  viz.  the  23  Hen.  VIIL  c.  10.  such  uses  as  those  to  parish 
churches,  chapels,  guilds,  fraternities,  &c.  not  being  corporations, 
ivere  made  good,  provided  that  such  uses  were  not  appointed  to 
continue  above  the  term  of  20  years  from  their  commencement. 

**  Now  if  they  had  said  in  the  statute  27  H.  VIIL  that  «  every 
limitation  ef  use  made  after  the  statute  should  be  void,'  then  the 
authority  which  had  been  so  recentJy  given  by  the  stat.  23  H.  VIII. 
of  limiting  such  uses  as  are  mentioned  in  that  statute  would  have 
been  taken  away;  but  it  isplainthat  the  legislature  did  not^ean 
to  interfere  with  that  class  of  uses,  because  the  statute  27  Hen, 
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VIII.  is  so  worded  as  only  to  have  operation  where  there  is  aper^ 
9om  seised  to  the  use  of  another  person  j  or  a  corporation,  and  in  the 
case  of  23  Hen.  VIIL  they  are  not  so  seised,  but  only  to  the  use 
of  a  thing,  work,  or  fraternity  not  incorporated. 

'^  Viewing  therefore  the  three  reasons  advanced  by  our  author 
in  the  above  light,  the  editor  cannot  but  acquiesce  in  the  sen- 
timents of  Cuke,  that  it  would  be  absurd  to  say  tliat  tl.e  makers 
of  this  act  intended  to  preserve  uses  when  they  expressly  say  that 
they  intended  to  extirpate  and  extinguii>h  uses.     Sec  1  liep.  125. 
NOTK  90.  p.  47.  (gj. 
*'  Notwithstanding  I/ord  Bacon  considered  thc'doctrine  of  a  sdn^ 
tillajuris  but  as  a  conceit,  and   the  feoffees  estate  to  be  extinct, 
it  has  been  established  by  the  decision  in  Ckudlcigh\  case,  and 
the  resolutions  of  Rolle  and  the  other  justices  of  the  King's  Bench 
in  the  case  of  IVtgg  and  VilUrs^  that  where  there  are  contingent 
or  future  uses  limited,  the  estate  of  the  feoffees  is  not  utterly  out  of 
them  ;  but,  that  they  still  have  a  possibility  to  serve  the  future 
use  when  it  comes tn  esse; — that  when  the  future  use  coines  in 
esse  they  will  have  sufficient  estate  and  seisin  to  serve  the  future 
use,  (if  the  possession  be  not  disturbed  by  disseisin  or  other 
means,)  and, — that  the  feoftees  have  a  possibility  of  entry  or 
scmtiUajuris^  as  Dyer,  (see  Dyer  340,  b.)  called  it,  remaining 
in  them;  and  in  case  of  such  disturbance  of  the  possession  and 
its  not  being  recontinued,  that  they  will  have  a  power  to  enter 
and  revive  the  contingent  uses  so  that  they  may  be  executed  by 
thesutute  of  uses.     (See  1   Rep.  129»  136^  b.   137,  a.  and  2 
RoU.  797.  pi.  14,  and  l6.)     And  further,  that  where  the  revi- 
val of  the  uses  depends  upon    the  entry  of  the  feoffees,  there,   if 
the  feoffees  release  all  their  right  in  the  land  or  make  feoffment 
of  the  land  or  bar  their  entry  by  any  other  way,  the  contingent 
use  never  could  be  executed  by  the  statute ;  but  must  for  evec 
fail.     Sec  1  Rep.  1 37,  a.  and  2  Roll.  797.  pi.  l6.  and  see  also  Dj/er 
340,  a.  as  to  the  feoffees  being  barred  of  their  entry  by  their  fe- 
offments by  the  oipinous  of  Dyer,  Manwood,  and   Mounson, 
against  Harpf:r. 

"It  should  however  be  observed,  that  the  necessity  of  an  entry 
by  the  feoffees,  where  there  has  been  a  disseisin,  hath  been  questi- 
oned by  the  late  Mr.  Feme,  in  his  truly  excellent  work  on  con- 
tingent remainders ;  but  upon  grounds  which  in  the  editor's  opi- 
nion, are  not  calculated  to  shake  that  doctrine  ;  for  it  seems  to 
have  been  entirely  out  of  that  gentleman's  view,  that  the  statute 
of  uses  has  not  any  operation,  unless  those  fovr  things  concur  at 
oneand  the  same  time,  that  is  to  say — 1.  Seisin  in  the  feoffees. — 
2*Cestmque  use  in  rerumnatura, — 3.  Ad  use  tn  esse^  and — 4.  that 
the  estate  of  the  feoffees  may  vest  in  cestui  que  use,  1  Rep.  126. 
But  to  understand  the  subject  the  better,  let  us  suppose,  that  a 
feoffment  is  made  to  A.  and  B.  to  the  use  of  C.  for  life,  remain- 
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der  to  the  use  of  ihc  eldest  «on  of  C.  in  tail,  be  having  no  son  at 
the  time,  reraaindtM-  to  the  v  ;•  r.f  i).  in  foe  ;  aud  then,  that  C.  the 
tenant  for  life  is  dis^iiscd,  ;ir;«'r.\hiils  h:is  a  io::  born,  and  then 
dies  without  havin-;  rcvcsiPcl  the  sciiiin  ;  ISIr.  Tea rne  contends, 
that  in  such  a  case  the  conlingcnl  iu  remainder  iii-use  to  the  son 
of  C.  will  take  eft'ect  and  he  executed  by  the  statute  without  any 
previous  entry  by  A,  and  ii.  the  foolleeb  to  uses;  but  ic  admits 
of  proof  that  the  continnen:  use  without  such  an  entry  never  can 
be  executed  by  the  statute,  because  the  statute  only  works  where 
(in  its  own  words)  any  person  is  seised  t(i  the  use  of  another  per- 
son :  Now  before  the  birtli  of  the  son  of  C.  it  is  i>erfectly  clear, 
that  the  use  to  that  son  could  not  be  executed,  for  the  feoffees 
V  ere  not  seised  to  the  use  of  that  son,  there  being  no  such  person, 
in  existence;  at  that  time,  the  one  of  the  four  requisites  which 
was  wanting,  was,  a  ccA-^tfi  que  iwe  in  rcrum  natura;  and,  after 
the  birth  of  the  son  it  is  equally  clear,  that  the  use  to  that  son 
could  not  be  executed,  because  the  scUin  which  was  to  have  re- 
verted to  the  feoffees  (see  note  102,)  liad  been  previously  di- 
vested, and  the  feoftce  had  consequently  never  been  seised  to  tliat 
use;  so  that  when  the  intended  cestui  que  use  was  in  rerumnahtra^ 
another  requisite  to  the  operation  of  the  statute  was  wanting,  vis. 
seisiu  in  the  feoffees  ;  and  that  seisin  must  necessarily  conlinuo 
to  be  wanting  until  it  is  revested  by  entry. 

**  There  is  no  doubt  but  that  the  right  of  entry  in  C.was  effici- 
ent to  support  the  contingent  use  to  his  son,  so  as  to  preserve  its 
capacity  of  taking  effect,  provided  there  should  afterwards  be  a 
seisin  to  that  use  ;  the  case  of  IVegg  and  VilHers,  above  quoted, 
decided  that  point.  The  only  question  is,  if  the  contingent  use 
will  be  executed  by  the  statute  without  such  a  seisin  ?  In  sup- 
port of  the  afJirmaiive  of  it,  Mr.  Fearne  {Feat^nc's  Cant,  Rem.  44<5. 
^th  ed.)  asks,  docs  not  the  statute  enact,  that  *  where  any  person, 
&c.  is  seised  to  the  use  of  others,  the  cestui  que  use  shall  b© 
deemed  in  lawful  seisin,  Sec,  to  all  intents,  constructions,  and 
purposes  in  the  law?'  And  he  asks  also  *'  if  the  words  to  all 
intents,  constructions,  and  purposes  in  the  laio  must  not  be  referred 
to  the  legal  properties,  qualities,  and  capacities  of  estates  of  the 
like  degree  or  measure  at  common  law  ;  If  so,  (he  argues)  as  it 
is  one  of  the  legal  qualities  of  an  estate  at  common  law  of  the 
degree  or  measure  of  freehold,  to  support  a  contingent  remain- 
der when  turned  to  a  right  of  entry,  so  will  a  preceding  vested 
use  support  a  contingent  use ;  and  as  one  of  the  qualities  of  a  con- 
tingent remainder  at  common  law,  is,  a  capacity  of  being  sup- 
ported by  a  right  of  entry,  sp  will  a  right  of  entry  alone  without 
any  entry  by  the  feoU'ees  preserve  the  capacity  of  the  contingent 
use  to  vest  and  take  cflect.' — It  is  admitted  by  the  editor,  in 
answer  to  j\Jr.  Foai  ne,  that  uses  when  executed  by  the  statute, 
acquire  the  legal  qualities  of  estates  of  thclike  degree  or  inea* 
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sure  at  common  law;  and  consequently,  that  a  right  of  entry  in 
a  person  having  a  preceding  vested  use  of  the  degree  or  measure 
of  freehold,  will  support  an  use  limited  in  contingency,  so  as  to 
preserve  its  capacity  of  taking  etfect  if  there  should  afterwards  be 
a  seisin  to  that  use :  But  it  is  at  the  same  time  denied,  that  the 
contingent  use  can  vest  and  take  effect  without  an  entry  by  the 
feoffees,  because  the  statute  hath  never  executed  the  possession 
to  that  use  for  want  of  a  seisin  to  it  in  the  feoffees,  and  a  cestui 
que  use  in  rerum  natura  occurring  at  the  same  time;  and  as  the 
statute  bath  never  executed  the  possession  to  that  use,  the  con* 
tiDgent  use  has  never  been  in  a  situation  to  have  thclegal  quali- 
ties, &c.  of  a  contingent  remainder  at  common  law  ;  for  it  is 
4nlif  where  the  statute  hath  carried  the  legal  estate  to  the 
Qse,  that  an  use  can  have  those  legal  qualities,  &c.  If  the  son 
#f  C.  had  been  born  before  the  disseisin,  the  use  to  that  son 
^ould  have  been  immediately  executed ;  and  then,  upon  the  death 
of  C.  the  son  might  have  entered,  without  any  previous  entry 
by  the  feoffees,  in  the  same  manner  as  a  person  to  whom  a 
contingent  remainder  at  common  law  is  given,  may  do ;  and  the 
sole  reason,  why,  a  person  having  a  contingent  use  cannot  enter 
also,  is,  that  as  the  disseisin  in  the  case  above  supposed  happened 
before  the  birth  of  the  son,  the  statute  has  nut — for  want  of  a  sei- 
sin in  the  feoffees — been  able  to  execute  the  possession  to  that 
use,  so  as  to  clothe  it  with  the  legal  qualities  of  an  estate  at  com* 
mon  law. 

The  doctrine  which  Mr.  Feame  opposed,  was  firmly  established 
by  the  decision  in  Chudleigh's  casCf  as  the  extracts  from  that  case 
given  in  the  former  |9art  of  this  note  prove ; — how  then  came 
it  to  pass,  that  Mr.  Fearne  in  questioning  the  soundness  of 
that  doctrine,  confined  his  strictures  to  the  extrajudicial  resolu* 
tions  of  the  judges,  in  the  case  of  ^Vegg  and  Viilers^  when  there 
lay  in  this  path  a  solemn  adjudication  in  favour  of  it?  The  very 
ground  of  the  conclusion  of  eight  of  the  judges  in  Chudleigh*$ 
case,  against  the  contingent  use,  was,  that  on  account  of  the  dis- 
seisin an  entry  by  the  feoffees  was  necessary,  in  order  to  give 
effect  to  that  use;  and  that  the  feoffees  barred  having  themselves  of 
their  entry  in  that  case,  the  contingent  use  could  never  take  effect. 

This  appeurs  from  Coke's  report  of  the  case,  who,  after  stating 
the  resolutions  of  the  judges  as  cited  above,  sums  up  in  the  fol- 
lowing words,  "  so  all  the  justices  and  barons  of  the  Exchequer, 
except  Periam,  Walmsley,  and  Gawdy,  did  conclude,  that,  for- 
asmuch as  the  Stat.  27  H.VIII.  duth  not  extend  but  to  uses  in  esse^ 
and  to  persons  in  esse,  and  not  to  any  uses  which  depend  only  in 
possibility,  for  that  reason  the  contingent  uses  in  the  case  at  bar 
remain  so  long  as  they  depend  in  possibility,  only  at  the  common 
law ;  and  by  consequence,  they  might  be  destroyed  or  disconti- 
nued befure  they  came  in  esse,  by  all  such  meaus  as  uses  might  have 
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been  discontinued  or  destroyed  by  the  common  law/'  1  Rep.  ISf , 
b.  Now,  at  the  common  law  uses  were  discontinued  when  the  sei- 
sin to  the  use  was  devested,  and  they  could  only  be  revived  by 
the  entry  of  the  feoffees  to  regain  that  seisin  ;  and  if  the  feofiees 
barred  themselves  of  their  entry  the  uses  were  destroyed,  because 
it  would  be  impossible  that  they  shduld  ever  bo  revived.  See  1 
Rep.  121,  122,  and  126*.  and  the  authority  there  referred  to. 

It  is  evident,  that  Mr.  Fearne  wholly  misapprehended  the 
principle  of  the  decision  in  Ckudleigh*9  case ;  for  he  attributes 
that  decision  to — the  determination  in  law  of  the  particular 
estate  by  for&iture,  before  the  birth  of  the  son  to  whom  the  con- 
tingent use  was  limited  ;  whereas,  so  far  from  deciding  that  point 
were  the  judges,  that  they  were  only  agreed  that  the  determi^ 
pation  in  fact  of  the  particular  estate  by  the  death  of  the 
particular  tenant,  before  the  birth  of  the  son,  would  have 
destroyed  the  contingent  use,  1  Reports^  137>  b.  138,  a,  but 
with  respect  to  the  determination  in  law  of  the  particular 
estate  before  the  birth  of  a  son,  only  four  of  the  judges  ex- 
pressed themselves  of  opinion,  that  a  contingent  use  would  be 
destroyed  by  such  a  determination  of  the  particular  estate,  1 
^ep.  135,  b.  And  only  one  of  the  four  was  governed  by  that 
opinion  in  his  judgment,  and  the  seven  other  judges  instead  of 
being  of  tbatopinion,  were  (according  to  Pollexfen,  Poll,  389,  and 
indeed  from  reasonable  presumption  furnished  by  the  reports  of 
the  case)  rather  of  the  contrary  opinion.  And  it  is  not  to  be 
wondered  at,  that  seven  of  the  judges  did  not  accede  to  the  opi- 
nions of  the  other  four  upon  the  last  mentioned  point,  for  when 
Chudleigh's  case  was  argued,  it  was  not  taken  for  law,  that  the 
determination  in  law  of  the  particular  estate  by  forfeiture,  would 
be  a  destruction  of  a  contingent  remainder  even  at  common 
law,  Dor  wa3  it  settled  until  a  (evf  years  afterwards  in  Arcker^% 
case;  for  although  Archer's  case  is  reported  by  Coke  before 
Chudleigh%  yet  the  latter  was  first  adjudged.  Sete  Poll.  389, 
390.  liut  whatever  may  have  been  the  sentiments  of  the  judges 
upon  the  destruction  of  a  contingent  use  by  the  determination 
in  laiD  of  the  particular  estate,  certain  it  is,  that  it  was  not  ad- 
judged as  Mr.  Fearne  thought,  nor  made  a  point  in  the  case; 
for  Coke  distinctly  tells  us,  that  "  the  question  in  the  case  was 
no  other,  but  whether  the  contii^gent  uses  before  their  existence 
by  the  said  feoffment  of  the  feofl'ees,  were  destroyed  and  sub- 
verted, so  that,  they  should  never  arise  out  of  the  estate  oftbe 
feoffees  after  the  birth  of  the  issues."     See  1  Rep.  121. 

We  must  now^  conclude ;  we  have  extended  oar  account 
to  a  considerable  length,  but  the  importance  of  the  sub- 
,|£ct  and  the  great  name  of  its  venerable  author,  whose 
chief  legal  remains  this  reading  may  be  considered^  de- 
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mands  that  we  should  pay  to  it  particalar  attention.  We 
have  perased  the  whole  of  this  edition  with  great  plea-> 
sure^  and  we  willingly  bear  ibis  testimony  to  Mr.  Howe, 
that  oar  admiration  of  Bacon  is  perhaps  increased  by 
thus  viewing  him^  as  it  were,  through  a  more  favourable 
medium,  for  he  has  cleared  up  to  us  man^  obscurities  and 
made  many  difficulties  plain :  and  as  there  are  few  who 
would  now  read  Coke's Jirst  Institutes,  without  the  late 
▼aluable  commentary,  so  we  trust  there  will  be  no  student 
who  is  tempted,  as  doubtless  all  will  be,  by  the  great  name 
of  Bacon  to  study  his  reading  on  tises,  who  will  not  b^ 
thankful  to  Mr.  Rowe  Jor  the  assistance  he  has  afforded « 


On  a  Passage  in  Jf r.  Cruise's  Treatise  on  tifus  concerning 
Dower. 

AS  the  point  which  is  the  subject  of  this  communica^ 
'^^  tibn  is  not  of  sl  practical,  but  speculative  nhturt,  I  trust 
you  will  oblige  a  constant  reader  by  inserting  it  in  the 
next  number  of  your  valuable  publication. 

Mr.  Crnise>  in  his  able  Treatise  on  Fines,  td  edit;  p» 
6g,  states  the  ground  of  the  wife  of  the  cognizee  in  a  fine, 
sur  done  grant  et  render,  not  being  entitled  to  dower  td  be^ 
because  he  has  a  seisin  only  for  an  instant  ^  but  this  I  ap- 
prehend is  not  the  true  reason.  He  is  unquestionably 
seised,  as  is  evident  from  the  case  adduced  by  Mr^  C* 
himself,  and  the  law  makes  no  distinction  whatever  on 
this  subject,  between  a  seisin  for  a  moment  and  any  long 
period.  Dower,  according  to  the  definition  of  Littleton, 
Coke,  Blackstdne,  and  all  other  writers. of  eminence,  is 
an  estate  for  life  which  the  law  gives  the  widow  in  the 
third  part  of  the  lands,  tenements,  and  hereditaments  of 
which  the  husband  was  solely  seised,  at  any  time,  during 
the  coverture,  of  an  estate  of  fee^  or  in  tail  in  possession^ 
and  to  which  the  issue  of  the  widow  by  such  husband 
might  by  possibility  have  inherited.  It  is  therefore  clear 
that  if.  there  is  an  actual  seisin  for  any  period  of  time,  the 
wife  will  be  entitled  to  her  dower,  provided  the  other  e^ 
sentials  occur. 

B  S 
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The  trae  ground  of  the  exclusion  of  dower  I  take  io  be 
thia — ^the  law  regards  the  cognizee  in  the  light  ofatrusiec; 
he  is  seised,  it  is  trae>  but  he  is  seised  only  for  the  pur- 
pose of  rendering  back/iud  the  wife  b  not  dowable  of  a  trust 
«state.  T.  R. 


Errata  in  A!s  CommunicaUon  on  Dower. 

TO  THB  EDITOR  OF  THE  LAW  JOURNAL. 

S1R9  In  jour  iiBist  Number  you  had  the  goodness  to  insert  the 
greater  part  of  ihe  remarks  I  sent  you,  "  on  the  best  Method  of 
barring  Dower ;"  I  will  thank  you  to  make  the  following  cor- 
rections*- 

p.  83  for  "  B— r'f  method,"  read  "  B— n't  method." 

p  85,  fur  *^  the  estate   and  intent  of  the  trustee,*'  read  "the  estate  and  tV 

terest  of  the  trastec." 
p.  85.  for  '<  take  place  out  of  the  estate/'  read  "  take  place  of  the  estate.** 
p.  86,  for  "  determining,**  read  "  determination.** 
p.  87.  for  "  without  anjf  impeachment/'  read  *^'  without  impeachment,** 
p.  88^  after  the  words,  "  paramount  the  claims  of  the  wife,"  should  be  iiu 

serted  an  MLiteritk,  referring  to  the  note, 

I  am,  Sir,  your  most  humble  servant, 
\6tkMarchj  1805.  A. 

For  these  mistakes,  we  hope  we  shall  be  excused,  when  our 
readers  consider  the  difficulties  under  wl|ich  all  editors  of  peri* 
odical  publications  must  necessarily  labour,  when  they  have  to 
decypher  the  various  hands  of  their  correspondents.  Those  who 
favour  us  with  their  compositions  will  confer  on  us  a  further 
obligation  if  they  will  take  care  to  have  them  copied  so  fair  as 
to  prevent  all  possibility  of  mistake. 

TO  CORRESPONDENTS. 
Causidicus  is  informed  that  we  have  not  yet  perused  both  the 
pamphlets  to  which  he  alludes,  and  as  the  subject  of  them  is  ra-*^ 
ther  politicul,  we  are  in  doubt  whether  we  shall  giVe  any  account 
of  them. 

M.  C.  will  excuse  us  for  having  given  the  preference  to  com- 
munications upon  subjects  entirely  new,  instead  of  his  rejoinder 
to  R.  R.'s  rqilication.  After  the  observations  of  Studens  upon 
the  same  subject,  he  may  probably  wish  to  make  some  alterations 
lo  his  letter;  if  so,  he  will  find  it  at  our  publishers,  at  any  time 
before  tlie  15th  instant,  when  the  next  number  will  go  to  press. 

As  some  of  our  readers  may  not  be  acquainted  with  the  cause  of 
the  delay  in  the  publication  of  our  present  number  so  long  beyond 
the  usual  time,  we  inform  them  that  at  a  meeting  of  the  propri- 
etors and  publisbew  of  monthly  publications,  held  at  the  Chapter 
Coffee  House,  March  29,  1805,  J.  Nichols  in  the  chair,  it  iras 
unanimously  resolved,  that  in  conscfjuence  of  the  disputes  in  t^c 
printingbusiness/rhe  monthly  works  intended  for  publication  oa 
he  1st  of  April,  should  be  postponed  lo  Tuesday  the  gthr 
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On  the  Discontifiuance  of  ofh  Estafe-tail ;  and  the  Ope* 
ration  of  a  Fine ;  comprised  in  some  Observations  on 
the  following  Passage  iA  Cruise*s  Treatise  on  Fines. 

*'  ]REFORE  we  quit  this  suhject,  il  may  be  proper  to  ob- 
rierve'y  that  the  operation  of  a  fine  is  merely  to  bar  the 
estate  tail,  but  not  the  remainders  or  reversion  which 
depend  upon  it;  for  a  fine  levied  by  a  tenant  in  tail  ia 
possession  only  discontinues  the  estate  tail^  and  gives  the 
cognizee  a  base  fee,  that  is,  an  estate  to  him  and  his  heirs, 
as  long  as  the  tenant  in  tail  has  heirs  of  his  body,  but 
does  not  bar  the  rights  of  the  persons  in  remainder  and 
reversion. 

'^Bat  where  the  tenantin  tail  has  the  immediate  reversion 
in  fee  in  himself^  be  may  make  a  good  title  by  fine  only ; 
for  in  that  case  the  operation  of  the  fine  will  be  to  merge 
the  estate-tail,  and  bring  the  reversion  in  fee  into  imme- 
diate possession,  it  being  determined  that  a  fine  takes  away 
the  protection  given  to  estates-tail  by  the  statute  dt  donis , 
and  they  then,  like  all  other  particular  estates,,  become 
subject  to  merger  and  extinguishment  when  united  with 
the  absolute  fee.* 

'•  This  method,  however,  of  barring  an  e&tate-tail,  is  at- 
tended with  one  considerable  inconvenience,  which  will 
be  mentioned  in  a  subsequent  chapter/'  Cruise  on  Finui 
Sd  Edit.  1786,  p.  176. 

The  operation  of  a  fine  levied  by  a  tenant  in  tail,  who 
has  the  immediate  reversion  in  fee  in  himself,  is  to  purge 
the  estate-tail,  and  brine  the  reversion  in  fee  into  imme- 
diate possessioti^  by  which  means  it  will  become  liable  to 
the  incumbrances  of  all  those  who  ^ere  seised  of  it.  So 
that,  if  a  tenant  in  t^l  with  the  immediate  reversion  in 
fee  in  himself,  makes  a  lease,  acknowledges  a  judgment, 
or  incumbers  his  estate  in  any  other  manner,  and  his  heir 
leviesa  fine,  it  will  operate  as  a  confirmation  qf  the  lease 
Orjudgment.     Ibid.  p.  274. 

SU,  As  you  were  nleased  to  insert  the  oisfira^to^ts  which 
1  sent  you  on  Mr.  Cruisers  Treatise  on  Fines,  I  have  been 

*  I  Sho:x.  370.     1  Salk.  338.     4  Mod.  I. 
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induced  to  offer  you  my  sentiments  on  another  passagr 
of  that  work. 

The  statement  in  p.  176^  that  an  estate-tail  will  mtrgt 
in  th«  reversion  in  fee,  is  certainly  incorrect.  It  is  a  base 
fet-nrnph  that  merges^  but  the  estate-tail  is  discontinued. 

In  order  to  place  the  doctrine  in  a  clear  point  of  view, 
it  may  not  be  amiss  to  state,  very  briedy,  the  history  of 
estates- tail. 

At  the  common  law  an  estate-tail  was  a  conditional  fee 
restrained  to  some  particular  heirs,  exclusive  of  others, 
as  "  to  the  heirs  of  a  man's  body ;"  to  *'  his  heirs  male;" 
"  his  heirs  female,"  &c.  ll  was  called  a  conditional  fee, 
from  the  condition,  either  expressed  or  implied,  that  if 
there  was  no  heir  of  the  description  mentioned  in  the  ^\(i, 
the  land  should  revert  to  the  donor;  but,  on  the  birth  of 
the  issue  of  the  given  description,  the  estate  of  the  donee 
would  have  been  discharged  from  the  condition,  which 
was  then  performed,  and  he  would  have  had  an  eitate 
in  fte-simpie  absoluteiy,  and  he  might  have  aliened  and 
have  exercised  any  act  of  ownership  over  it.  However, 
if  the  tenant  did  not  alien,  and  tiiere  happened  at  any 
time  afterwards  to  be  a  failure  of  heirs  of  the  description 
mentioned  in  the  gift,  the  estate  would  have  determined, 
arid  the  lands  reverted  back  to  the  donor.  Thus,  if  an 
estate  was  given  to  a  man  and  the  heirs  male  of  his  body, 
the  moment  he  had  a  son  born,  he  was  owner  of  the  estatea 
in  fee-simple  to  all  intents  and  purposes. 

The  condition  on  which  he  should  have  a  fee,  namely^ 
his  having  an  heir  male,  was  performed  by  the  birth  of  a 
son,  and  he  might  then  have  aliened  his  property ;  but, 
if  he  neglected  so  to  do,  and  his  son  died  in  bis  life-time 
it  would  not  descend  to  his  daughter  or  heir  general ;  be- 
cause the  particular  heirs  of  the  donee  to  whom  it  was  the 
donor's  intention  that  the  land  should  go,  were  extinct, 
ilence  arose  the  practice  of  the  donee's  conveying  the 
estate,  on  the  birlli  of  the  issue  of  the  given  description, 
and  taking  back  a  new  estate,  by  which  method  the  descent 
would  be  to  the  heirs  general.  Thus  stood  the  common 
law,  when  the  nobility,  who  were  anxious  to  preserve 
their  large  possessions  in  their  families,  procured  the  sta-i 
tute  dedonis;  13  Edward  I.  c.  1;  which  directed  that  the 
will  of  the  donor  should  be  observed,  j^o  that  the  donee 
should  have  no  power  to  alien  the  land  so  given,  but  that 
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it  should  remain  to  the  issue  of  him  to  whom  it  was  so 

fiyen,  after  his  deaths  or  should  revert  unto  the  giver  or 
is  heirs  if  issue  failed.  The  construction  put  on  tliis 
statute  was^  that  the  estate  so  given  to  the  aoftee  was  a 
particular  estate.  I'he  great  inconveniences  which  ensued 
from  this  statute  gave  rise  to  a  fiction  of  law  called  a 
common  recovery,  by  which  the  tenant  in  tail  was  enabled 
to  make  a  con  vey ance  of  ihefee-simpie  of  the  lands,  as  effec- 
tually as  he  could  have  done  before  the  statute  de  donis. 
The  restrictions  of  alienation  by  tenant  tn  tail  were,  how- 
ever, still  further  curtailed  in  the  reigns  of  R.  111.  Heriry 
VII.  aud  Henry  Vlf  I.  by  certain  statutes,  whereby  a  fine 
levied  by  a  tenant  in  tail  is  declared  to  be  a  good  bar  to 
him  and  his  beirs^  and  all  other  persons  claiming  under 
such  intail.* 

This  is  a  very  brief  and  incomplete  history  of  estates-tail 
down  to  this  period,  but  sufficient  for  the  purpose  of 
shewing  in  what  manner  a  fine  will  operate  on  it  at  this  day. 
As  tenant  in  tail  was  complete  owner  of  the  estate  at 
common  law,  afler  the  fulfilment  of  the  condition,  namelji 
the  birth  of  issue  of  the  description  mentioned  in  the  gift, 
it  follows  that  he  might,  at  that  period,  have  lawftiUy 
aliened  it  by  fine,  as  well  as  by  an}  other  mode  of  assu- 
rance. After  the  statute  de  do?iis  passed,  he  could  not 
lawfully  convey  more  than  an  estate  for  his  life,  but  if  he  le- 
vied a  fine  of  the  estate,  or  made  a  conveyance  by  certain 
other  modes  of  assurance,  as  by  feoffment,  a  fee  by  wrong 
would  pass,  on  account  of  theVorcible  operation  of  these 
assurances,  and  the  estate-tail  would  have  been  suspended, 
or,  as  it  is  technically  called,  would  have  been  discontinued. 
This  was  foreseen  by  the  legislature  at  the  time  when  the 
statute  de  donis  was  passed,  and  accordingly  a  remedy 
was  given  to  the  issue,  8cc.  by  that  statute,  to.recontinue 
or  revive  it.  This  power  of  restoring  the  estate,  by  issue 
in  tail,  was  taken  away  in  the  case  of  an  assurance  by  fine 
by  the  statutes  o( R.  III.  &c.  as  before  mentioned.  From 
the  above  observations,  it  will  appear  that  a  fine  at  ihis 
day  will  operate  in  two  ways,  both  to  pass  an  estate  and 
to  bar  a  right.  First,  it  passes  a  wrongful  fee  and  creates 
a  discontinuance  of  the  estate-tail ;  and  secondly,  it  de- 
prives the  issue  in  tail  of  the  right  of  reviving  that  estate. 

*  Black.  Com.  vol.  2,  c.  7,  p.  Il6. 
[S2] 
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When  therefore  a  fine  is  levied  by  tenant  in  tail,  wilh 
immediate  reversion  or  remainder  to  himself  in  fee,  it 
passes  a  base  or  wrongful  fee,  and  not  an  estate  tail,  as 
asserted  by  Mr,  Cruise ;  for  that  estate  is  discoHfinued,^nd  a 
rightful  tee  from  the  revt  rsion  or  remainder  in  fee  is 
created  ;  and^  as  Xwofees  cannot  subsist  in  the  same  per« 
son,  the  base  fee  will  merge  in  the  other. 

It  ought  to  be  observed  that  a  fine  under  those  circum- 
stances ought  never  to  be  adopted  without  great  cantion, 
for  the  reasons  mentioned  by  Mr.  Cruise. 

I  hope  the  above  observations  are  not  unintelligible,  but 
the  apprehension  of  being  too  late  for  the  next  mtmber  of 
the  Law  Journal  prevented  me  from  putting  my  ideas  on 
the  subject  in  thatorder  which  lotherwise  should  have  done^ 

Jpnl,  1805.  J.  R. 


Observations  by  M.  G.  on  R,  R.'s  lieph/. 

Sir, 
T  REQUEST  you  will  do  me  the  favour  to  insert  a 
rejoinder  to  the  reply  ofMr.  ii.  U.  contained  in  the 
Xllith  Number  of  the  Law  Journal,  New  Series. 

The  observations  in  my  last  communication  have  been 
styled  luminous  and  erudite*  I  never  had  the  vanity  to 
suppose  that  any  observation  of  mine  would  have  thrown 
much  new  light  on  a  subject  which  Lord  Mansfield, 
and  the  most  eminent  men  in  the  profession,  had  en- 
deavoured to  elucidate.  My  object  was  chiefly  to 
pbt  the  case  of  Zouch  v.  Parsons  in  what  I  then  con- 
ceived and  still  do  conceive  to  be  its  true  light;  and  though 
1  have  been  so  unhappy  as  to  have  excited  Mr.  U.'s  dis- 
pleasure, yet  I  flatter  myself  that  my  endeavour  has 
iiot  been  entirely  fruitless.  It  has  paved  the  way  to  a  very 
useful  discussion,  on  a  subject  which  is  highly  interest- 
ing and  of  great  moment  to  the  profession,  and  has  in- 
duced a  gentleman,  who  has  given  a  great  specimen  of 


*  Vide  Law  Journal^  1805,  p.  53. 


ingenuity,  ability,  and  learning,  to  turn  his  mind  to  the 
subject,  and  his  essays,  1  em  convinced,  will  be  of  essen- 
tial service  to  the  profession. 

The  reader  would  doubtless  expect  from  the  person 
himself  who  expressed  so  much  contempt  for  the  light 
afforded  by  his  antagonist  something  very  brilliant ;  that 
he  would  come  forth  with  the  splendor  of  the  sun,  at 
whose  light  all  the  other  luminaries  would  vanish.     What 
then  must  have  been  his  disappointment  to  find  that  the 
light  which  he  affords  is  merely  a  faiat  reflection^  and 
that  the  observations  he  makes  are  taken  from  other  works, 
but  somewhat  altered,  perhaps  as  gipsies  w!)o  have  stolen 
children  disfigure  them  to  make  them  pass  for  their  own. 
I  have  been  charged  with  persevering  in  error  merely 
from  an  unwillingness  to  acknowlege  it;  I  will  with  con* 
fidence  wait  the  judgment  of  thejudicious  reader,  whether 
this  observation  can  with  justice  be  applied  to  me.  But  I 
retort  the  charge  :  I  do  accuse  >lr.  11.  of  wilful  and  ob- 
stinate perseverance  in  error.    Whence  that  irritation  of 
mind,  under   which  he  laboured  when  writing  his  reply, 
which  evidently  appears  from  "  the  eyes  of  my  intellect'** 
and  other  expressions  equally  polite  and  elegant?  whence 
that  shrinking  from  the  contest?  It  is  attributed,  indeed, 
to  the  writer's  engagement ,.hut  this  is  the  common  resort  of 
defeated  argument— a   trick  so  palpable  and  stale  as  not 
to  impose  on  a  school  boy.   Can  any  man's  engagements^ 
however  pressing  and  important,  prevent  him  from  an- 
swering arguments  on  u  subject  of  this  nature  if  he  can 
answer  them  ?  Observations,  too,  which  are  so  luminous 
and  erudite.     Whence  is  Mr.   Ilargravc's  note  cited  to 
prove  that  it  was  the  idea  of  that  Aninent  conveyancer 
that  it  was  not  decided  in  the  case  of  Zouch  v.  Parsons, 
that  the  infant  was  bound  for  everr+  Mr.  H.  states  the 
position  thai  the  surrender  or  pariilions  of  infants  are  void, 
and  cites  Hak*s  M.S.  &'c.  for  authorities;  but  he  adds,  in 
the  case  oi'Zouckr, Parsons,  Lord  Mdnsiieid  wasof  opinion 
that  the  surrender  of  infants,  if  by  deed,  is  voidable  onh/, 
and  that   in   that  case,  it  was  necessary  to  consider  the 
grounds  of  the  acts  of  infants  being  voi(iable,&c.  but  there 
is  not  one  word  indicative  of  an  opinion  that  the  convey- 
ance in  that  case  by  theinfant  was  voidable.  He  only  states 

**  Lax  Journalf  1805,  p.  54.  f  Ibid.  54. 
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so  much  of  thnt  case  as  had  any  bearing  on  Uie  position 
under  consideration  by  him.  The  question^  whether  an 
infant  mortgagee  was  bound  by  lease  and  release,  was  not 
considered  by  him,  because  it  did  not  concern  that  posi- 
tion. Whence  the  assertion,  that  a  just  inference  arises 
that  the  court  would  have  been  of  opinion  that  the  solem- 
nity of  the  instrument  would  not  have  been  sufBcient, 
if  there  bad  not  been  a  semblance  of  benefit,  when  the 
court  declared  their  approbation  of  the  law  in  regard  to 
the  solemnity  of  instruments  as  laid  down  by  Ferkins, 
which  is  as  follows :  *^  all  sucti  gifts  grants,  or  deeds, 
**  made  by  an  infant,  which  do  not  take  effect bj'  delivery 
**  of  his  hand,  are  void  ;  but  ail  gifts,  grants,  or  deeds, 
**  made  by  infants  by  matter  in  deed  or  writing,  which  do 
**  take  effect  bv  delivery  of  his  hand,  are  voidable  by  bim- 
"  self,  by  his  heirs,  and  by  tho^e  who  have  his  estate  i'* 
Whence  does  it  happen  that  Mr.  R.has  not  urged  one  ar- 
gument in  favour  of  his  construction  of  Zouch  v»Parsons? 
VVheiice  all  this,  but  from  aconviction,  that  that  construc- 
tion could  not  be  supported,  and  from  a  tcilful  and  obsti^ 
nate  perseverance  in  his  opinion  notwithstanding  that 
conviction  ? 

*'  The  man  convinced  against  his  uill 
*'  Is  of  the  same  opinion  still." 

An  error  in  judgment  has  been  imputed  to  be  in  col- 
lecting from  Kctsey's  case,  that  the  disadvantageous  pur- 
chases of  infants  are  void.*  As  the  decision  in  that  case 
was  very  short,  I  will  transcribe  it:  "  But  the  court  held 
it  to  be  voidable  only  at  his  election,  ^br  i/'  it  wtrc  for 
*'  his  benefit y  it  shall  l^  no  waysvoid;  but  the  infant*  at  his 
"elecnon,  may  make  it  void,  by  refusing  and  waiving  the 
'*  lijnd  before  the  rent  day  comes,  for  then  no  action 
'^. of  debt  will  lie  against  him  :  but  in  the  principal  case,  it 
*'  teas  not  shewn  that  the  rent  was  of  greater  valne,  and  the 
"  defendant  was  of  age  before  the  rent  day  came,  there- 
"  fore,"&c.  Now  is  it  not  evident  from  the  expression,"  if 
*'  it  (a  lease)  were  for  his  b/niefit,  it  shall  be  no  ways  void," 
that,  if  the  lease  had  been  to  his  disadvantage,  the  court 
would  have  been  of  opinion  that  it  was  void  f  And,  as  th« 
reason  assigned  by  the  court,  that  the  lease  in  the  princi- 
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pal  case  was  not  void>  was,  because  '*  it  was  not  sluwth 
that  the  rent  was  of  greater  value,"  can  it  be  denied,  that^ 
if  such  proof  had  been  adduced,  the  decision  would  have 
been  that  the  lease  was  void  i  This  case,  therefore,  is,  un^ 
donbtedly,  an  authority  that  the  disadvantas^eous  pur- 
chases of  infants  are  void.  The  author  of  the  View  s^y% 
something  about  deeiiions ;  but  Jif<s«yscase  was  referred 
to  by  M.G.  ns  authority  only f  and  not  fur  an  actual  deci- 
sion. * 

The  author  of  the  Succinct  View  endeavours  to  defend 
himself  from  inconsistency,  by  saying  that  he  meant  that 
a  bare  authority,  which  an  infant  is  intrusted  by  law  to 
exercise,  is  an  exception  to  the  rule,  that  the  deeds  of 
minors,  when  there  is  no  appearence  or  semblance  of  bene- 
fit to  them,  are  void.*  As  it  was  not  expressed  to  be  an 
exception,  I  was  justified  in  supposing,  before  it  wasexplain* 
ed,  that  it  was  not  so  meant ;  especially  as  there  is  not 
any  siicA  rule  ''  that  the  deeds  or  minors,  when  there  is 
''  not  any  appearance  or  semblance  of  benefit  to  them  are 
*'  void ;"  for  the  eases  of  authority  ^  &c.  do  not  come  mthn 
in  the  reason  of  the  privilege  given  to  infants^  vi)hich  is  to 
protect  ihem  from  wrong. 

The  author  of  the  View  states,tthat  it  gave  him  pleasure 
to  find  that  I  had  recreated  my  mind  with  a  legal  sy/lo^ 
gism.  I  assure  him  it  gave  me  no  less  pleasure  to  tiud^ 
that  in  perusin?  his  communication,  after  having  for  a 
long  time  travelled  on  beaten  tracks^  he  has,  at  last,  made 
tidiscovery.  It  had  always  been  understood  that  two  at 
least  were  necessary  to  make  a  contract;  that  there  must 
be  a  concurrence  of  two  minds :  but  this  Columbus  of  the 
law  has  discovered  that  ^.  alone  is  competent  to  con-- 
tract !!!  this,  however,  is  a  subject  of  too  much  impor* 
tance  to  be  passed  over  lightly.  Mr.  R.  has  attempted  to 
prove,  from  a  passage  urged Jor  the  appellant,  in  the  case 
of  Drury  v.  Drury,  that  the  consent  of  the  intended  wife 
is.  not  essential  to  a  jointure.;]:  I  have  been  censured,  in 
the  strongest  terms,  Vor  citing  Ketsey's  case  as  an  auUio^ 
rity,  because  there  was  not  any  express  decision  on  the 
point  contended  for,  and  yet  argununts  of  counsel  are 
considered  as  law.  But  there  is  In  fact  not  one  syllnbie^ 
in  the  passnge  alluded  to,  to  warraut  the  inference  that 
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the  consent  of  the  intended  wife  is  not  necessary  lo  make 
a  good  jointure.     Indeed  they  could  not  make  any  such 
assertion,  without  being  as  totally  regardless  of  consistency 
as  the  author  of  the  View  himself;  for  in  another  part  ot 
the  argument  they  state, "  the  legislature,  therefore,  in- 
♦^  tended  that  all  women  capable  of  contracting  marriage 
**  should  be  bound  by  jointures  made   before  marriage, 
«  whic!h  are  presumed  to  be  settled  by  the  advice  ot  pa- 
'*  rents,  guardians,   and  friends,   or,  if  made  only  with 
«  their  own  consent,  by  the  husband,  fairlu  and  without 
*' fraud;  si  ill  it  was  thought  reasonable  that  she  whom 
«  they  allowed  to  bind  herself  by  the  marriage,  which  is 
«  the  principal  contract,  should  be  bound  by  a  provision,^ 
♦'  which  is  accessory  to  (hsii contract, &nd  a  coudiiion  of  it. 
Hence  it  is  obvious  they  thought  the  coment  of  the  woman 
was  necessary  to  ^joiuture.     1  do  not  mean  to  contend, 
that,  after  a  jointure  is  once  made,  the  woman,  if  a  «»inorj 
might  waive  it,  on   attaining  61-     In  so  doings  I  should 
have  as  little  pretensions  to  consistency  as  Mr.  R.  hiraseU; 
for  I  should  then  furnish  an  argument  against  the  bindmg 
acts  of  infants  ;  but  I  contend   that  the  consent  oX  every 
woman,  whether  minor  or  tiA\x\i/\&  indispensably  necessary 
to  the  making  of  fijointure  ;  for  no  person  can  be/orccrf 
to  take  any  provision  nolens  volens,  but  must  consent  either 
impliedly  or  expressly.    The  wife,  then,  either  did  or  Arf 
mot  c^nstnt  to  the  provision  made  by  the  husband ;  if  she 
did  not  consent,  there  is  no  jointure  ;  and  if  she  did  con- 
•ent,  it  is  a  contract.    The  legislature,  at  the  time  of 
passing  the  statute  o^mes,  evidently  meant  that  the  con- 
sent of  the  wife  should  be  necessary  to  the  making  a  good 
jointure.     For  it  has  inserted  a  proviuon  that  jointures, 
made  afier  marriage,  may  be  waived  by  the  wife.  And  it 
appears  thai  it  was  inserted  from  a  foresight  that  the  hus- 
band might  compel  the  wife  to  give  her  consent  to  the 
pro!srision.   If  the  consent  of  the  woman  was  not  necessary, 
why  insert  that  provision  ?     It  could  not  answer  any  other 
purpose  than  to  guard  against  the  undue  influence  which 
the  husband  might  employ  to  make  his  wife  consent  to 
the  provision,  after  marriage.     Before  marriage  no  such 
undue  influence  could  be  apprehended.     Let  us  look,  too, 
to  the  consequtnce  of  enabling  the  husband  to  defeat  his 
wife  of  her  dower,  by  making  a  provision  on  her,  without 
\\e.v  co7i$eni.     If  a  man  possessing  cs^a^^s  of  the  value  of 
lOyOOOl.  per  annum  enters  into  a  contract  for  marria^y 
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and  obtains  the  whole  of  the  wife's  fortune,  nnder  the  idea 
that  she  will  have  her  dower  out  of  his  estates ;  then  to 
deprive  her  of  her'  dower,  it  is  only  necessary  for  him 
ucretly  to  make  a  provision  of  20s.  per  annum  on  her^ 
in  lieu  of  dower,  by  which  means  her  own  property  will 
be  entirely  lost,  and,  in  lieu  thereof,  she  will  receive  SOs. 
'per annum!!!  There  is  another  strong  circumstance  in 
favour  of  my  argument,  I  mean  the  practice  of  the  pro^ 
fession.  And  I  would  ask  Mr.  R.  if  he  ever,  in  the  course 
of  his  practice,  saw  a  settlement  by  which  a  jointure  is 
made  on  the  wife,  in  which  there  is  not  a  clause  to  this 
or  a  similar  effect :  '*  and  it  is  hereby  declared  that  the 
^  provision  made  for  the  wife  is,  and  she  doth  hereby 
'*  agree  to  accept  and  take  the  name  in  lieu  of  dower /^ 
Upon  the  whole,  therefore,  nothing  can  be  more  clear  than 
that  the  consent  of  the  wife  is  necessary  to  the  making  a 
good  jointure,  and  that  agood  jointureis  a  contract  between 
the  wife  and  husband. 

M.G. 


A  Beisf  Inquiry  concerning  the  Origin^  Progrea^  anilmpo* 
Ucy  oftoMing  Attomies  ;  including  lUmarks  on  a  Regulation^ 
atcribed  to  a  Suggestion  from  the  late  Right  Hon.  Lloyd 
Lord  Kenton.  By  Charles  Ilslst,  of  ^eo  Inn,  Brooks 
Mul  Clarke,  Bell^ardy  Temple-Bar.     1 804. 

^Defence  o/  Attorn  ies,  with  Reasons  for  thinking  that  no 
Attorn  ey  vho  duly  considers  the  present  critical  situation  of 
his  country  f  or  who  has  at  heart  the  increasing- respectability  of 
the  profession^  mil  object  to  be  taxed.  In  Reply  to  a  Fam^ 
phtet  lately  published  by  Mr,  Charles  Ilsley,  of  New  Inn, 
entitled  a  brief  Inquiry  concerning  the  Origin^  Progress,  and 
Impolicy  of  taxing  Attomies,  SfC.  To  which  are  added,  a  few 
Remarks  in  vindication  of  txoo  respectable  Barristers  against 
the  illiberal  attack  of  that  writer.  By  a  Friend  tQ  the  Profes- 
sion.   Bickerstaffe.    1804. 

AT  the  end  of  our  last  Number,  we  noticed  that  our  att^n^ 
tion  had  been  drawn  to  the  above  works,  by  a  corres* 

Eondent.  We  feared,  that,  in  examining  pamphlets  of  tbi» 
ind,  we  mi^ht  be  involved  in  the  consideration  of  ques^ 
ttons  of  politics  of  a  teiftporary  nature^  aud  perhaps  nXso, 
«^  £8.  [  T  ] 
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connected  iritb  the  spirit  of  party,  which  it  has  ever  been 
our  wish  to  avoid,  llad  it  been  necessarv  that  in  under- 
taking a  review  of  any  work  we  should  enter  into  the 
discussion  of  the  merits  of  any  particular  set  of  men  con- 
spicuous in  the  service  of  their  country^  either  as  minis- 
ters, or  as  members  of  a  com^i^uitona/opposition  in  par^ 
liamcnt,  we  should  have  imposed  upon  ourselves  profound 
silence:  for  all  such  discassions  are  foreign  from  the  na- 
ture of  our  work ;  the  object  of  which  is  Law,  as  a  prac- 
tical science.  However,  in  this  case,  there  is  no  fear  that 
we  should  incur  any  danger  of  diverting  our  attention 
from  its  proper  object :  the  disputants  are  attoriiies,  who 
pretty  peaceably  discuss  the  merits  of  a  tax,  which  we 
thoueht  had  been  submitted  to  with  great  resignation  and 
acquiesced  in,  even  without  a  murmur,  by  a  very  great 
majority  of  a  very  numerous  profession. 

Mr,  flslcy,  in  his  remarks  or  the  origin  of  the  tax,s(ate89 
that  it  was  adopted  shortly  after  the  shop-tax^  in  ordct 
tosnpply  a  deficiency  which  arose  from  some  alteration 
at  the  time  in  the  amount  of  that  tax.  It  is  well  known 
that  the  shop  tax,  which  he  calls  in  some  sort  the  parent 
of  the  tax  upon  altormes*  certificates,  was  some  time,  after 
repealed  upon  petition  to  parliament ;  and  Mr.  Ihlejf  re- 
grets that  the  same  spirit  of  opposition  which  animated  the 
shopkeepers,  did  not  also  inspire  the  attornies,  to  join  in 
obtaining,  by  every  constitutional  exertion  in  their  power, 
the  repeal  ot  a  tax  which  was  alike  grievous,  unequal,  and 
oppressive  with  respect  to  (hem.  A  spirit  from  which  he 
thinks  we  have  derived  ''  the  great  charter,  the  (sus- 

E ended)  Habeas  Corpus  act,  the  bill  of  rights. "  *'  Hence** 
e  says  ''  also  all  other  fences  and  barriers  which  tend  to 
preserve  the  best  birth-right  of  the  subject.**  "  For  right 
will,  in  general  supersede  wrong,  if  it  be  unremittingly 
songht  after ! !  !*'  The  con8e<iuence  of  the  patient  submis- 
sion of  the  attornies,  he  sAys,  was  an  increase  of  their 
burthens,  under  the  pretext  that  it  was  required  by  soiAe 
of  the  most  respectable  attornies,  as  tlie  means  of  regulat- 
ing the  profession,  and  preventing  indigent  and  necessi- 
tous persons  from  becoming  members  of  it.  Mr.  I.  then 
proceeds  to  consider  the  tax,^  **  first,  as  the  produce  of  the 
tax  regards  the  benefic  pf  the  revenue ;  secondly^  as  tend- 
ing to  an  useful  regulation ;  and  thirdly,  to  gratify  resent^ 
ment."  But  thb  division  of  his  subject  is  not  very  clearly 
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pucsued^ftud  we  collect  fromratber  a  loose  and  ill  arrange 
ed  disciissioD^  that  he  thinks  the  attornies  hardly  dealt  by 
in  bein§  taxed^  in  respect  of  their  profession  ;  because 
their  gams  are  very  small^  being,  on  the  average,  200L 
a  year,  their  expenditure  in  business  is  very  great^  and  the 
difficulties  of  their  profession  are  such  that,  according  to 
the  author  of  the  fFealthot  Nations,noloTie  in  twenty  who 
are  bred  to  it  is  capable  of  pursuing  it.*  He  contends  that 
as  a  matter  of  regulation^  it  is  wholly  inefectual;  in 
which  we  agree  with  him;  and  that  it  is  the  Unnecessary^ 
because  of  the  con  troul  which  the  superior  courts  exer- 
cise over  the  attorney  as  one  of  their  officer9.    Towards 
the  conclusion,  he  vaguely  insinuates,  that  it  must  have 
originated  in  resc/if men/ ;  and  where  he  speaks  of  the  great 
difficulty  of  attaining  skill  enough  to  get  a  living  in  the 
profession^  he  talks  rather  largdy  about  certain  ancient 
writers  on  the  law,  such  as  Glanvil,  Bracton,  Fleta,  isc.  to- 
gether with  the^^ar6ooA«,  of  which  bethinks  itnecessary 
«)r  an  attorney  to  know  something  ,instead  of  beins  content- 
ed to  take  all  his  knowledge  of  tlie  ancient  law  from  Lord 
Coke.     In  doing  this  he  rather  auk wardly  stumbles  upon 
a  misconception^  and>  consequently,  a  censure  of  one  of 
the  editors  of  his  commentary  on  Littleton ;  for  which  be 
ha9 been  severely  handled  by  his  antagonist,  audit  can 
hardly  be  necessary  for  us  to  defend  the  gendeman  who  is 
the  subject  of  his  critique  ;  but  we  cannot  help  adding 
that  we  think  there  is  more  of  thej9arac2c  of  learning  in  this 
part  of  Mr.  I.'s  pamphlet  than  is  necessary.   Into  the  dis-^ 
pute  with  yix.Watkins,  at  the  end  of  the  work,  we  shall  not 
now  enter ;  but  we  cannot  help  thinking  that  the  passage, 
alluded  to  by  Mr.  I.  is  very  intemperate ;  and  perhaps  the. 
truth  is  that  Lord  Coke  was  correct  when  he  said  tha( 
estates-tail  yf^xe  by  virtue  of  the  statute  de  donis;  for 
though  the  limitation  ''  to  a  man^  and  the  heirs  of  his 
body,"  was  previously  in  use,  yet  it  conferred  a  very  dif- 
ferent sort  otinteresl>  namely^  a  conditional  fee. 

The  writer  of  the  Defence  attacks  Mr.  1.  on  all  points, 
without  mercy;  he  treats  him  with  contempt;  and  he 
stigmatizes  him  almost  as  a  sans  culotte^  for  saying,  with 

•  We  believe  this  was  applied  by  Adam  Smith  rather  to  bar* 
rislen  than  attornies. 

[TS] 
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some  ifs  and  but$ ;  ''  Is  it  not  obvious,  if  indroiduah  are 
taxed  more  than  their  nuans  will  support,  that,  without  the 
firmest  resolution^  they  are  pushed  upon  expedients  at 
which  the  mind  woula  otherwise  recoil  f*  He  seems  to 
consider  ibis  like  the  cry  of  the  Jews  under  Jeroboam^ 
''  to  your  tents^  O  Israel  !'*  and,  therefore, jus//^  repro- 
bates it.  We  hope  and  believe  Mr.  I.  never  intended  it 
to  be  so ;  and  perhaps  be  only  meant  that  the  attornies 
in  a  nation  oi  shopkeepers,  should  imitate  the  shopkeepers, 
form  a  law  association  without  arms,  and  petition. 
But  the  friend  to  the  profession,  perhaps  because  he  could 
not  directly  understand  It,  and  we  confess  we  are  in  that 
predicament,  was  determined  to  make  something  of  it^ 
and  cried  with  Hamlet,  **  tis  michin  malicho,  it  means  mis* 
chief.'* 

This  writer  is  very  happy  in  his  ridicule  of  the  opi- 
nion stated  above,  that  the  average  of  an  attorney's  profits 
is  about  £001.  a  year,  and  bess  his  readers  to  look  at  the 
houses  of  the  attornies  in  and  out  of  London,  and  to  see 
whether  they  are  yery  abstemious  in  their  living.  He  puts 
us  in  mind  of  a  saying  which  we  learned  from  one  who 
was,  like  Horace's  father,  abnormis  sapiens,  *^  If  you  go 
through  a  country  town  you  will  always  see  three  good 
substantial  houses,  the  best  in  the  town,  for  the  lord  of  the 
manor  lives  on  a  hill  near  it,  and  those  three  houses  belong 
to  the  lawyer,  the  doctor,  and  the  parson." 

In  answer  to  the  main  objept  of  Mr.  I/s  work,  he  says^ 
'^  The  writer  asks  in  his  preface,  '  Why  not  endeavour 
to  remove  the  hardship  r  My  answer  will  contain  the 
substance  of  what  may  be  fairly  concluded,  from  the 
silence  of  the  profession  as  a  body,  that  we  do  not,  all 
things  considered,  regard  the  tax  as  a  hardship/'  This 
we  think  is  the  best  answer  that  can  be  given;  for  we 
believe  upon  principle  it  is  not  the  most  equitable  nor  the 
most  politic  of  our  taxes,  especially  since  the  income  tax ; 
but  it  is  not  intolerable,  and  some  taxes  or  other  must  be 
paid. 

We  shall  leave  the  merits  of  these  two  combatants  to 
be  decided  by  our  readers,  and  shall  only  add,  that  the 
author  of  the  latter  pamphlet,  who  has  endeavoured  to  con- 
ciliate us  by  a  short  encomium  on  our  reviews,  notwith- 
sanding'  an  enormously  long  and  confused  sentence  at  the 
beginning  of  his  Defence,  writes  with  by  much  the  most 
force^  spirit^  and  precision. 


Declared  in  the  London  Gazette,  from  March  2  to  30. 

[The  Solicitors'  Names,  and  Dates  of  the  Gazette,  are  preceded  hy  » 
Crotchet.] 


Arlidge  Samuel,  of  Whittoo,  Northamptontbircy  brickmakcr.    [Sbaw,  Dyer's 

build in(t,  Holborn.     March  5. 
Anon  Robert,  of  York,  lioen  drap€r.     [Hearon,  York.     March  16. 
AUenWilliam,  of  King's  road,  Holborn,  coach  maker.    [Williama,    CursitM 

icreet.  Chancery  lane.     March  23. 
Aveline  James,  oi  Ross,  Hertfordshire,  grocer.    [Hooper,  Ross.     March  t), 
Astbury  J.  ot  ShofficW  street,  Clare  market,  carpenter.  [Jennings  and  Collier, 

Lincoln's  Ion.    March  26* 

Blizard  Charles,  of  Feochurch  street,  wine  merchant.    [Robinson  aod   Lee, 

Lincoln's  Inn,  New  square.     March  2. 
Bennim  Alexander,  of  Nightingale  lane,  Middlesex,   colourman.    [Williama 

and  Sherwood,  Bank  street,  Cornhill.     March  s.  ,    -,  , , 

Binos  William,  of  Wakefield,  Yorkshire,  bricklayer.     [Carr,  Wakefield. 

March  1,  • 
Bishop  Benjamin,  of  Clement's  Inn,  Middlesex,  money  icriTener.    [Kusseo, 

Crown  court,  Aldersgate  street.    March  s. 
Brewis   James,  of  Southwick,  Durham,  ship  builder.    [Datidson,    Bishop 

Wearmouth.     March  5. 
Boyse  Simonds  Woodcock,  of  Great  Yarmouth,  merchant    [Clowes.   Great 

Yarmouth.     March  o.  ^^,,    ^  „     .  .. 

Barker  John,    of  Yoxfoid,  Suffolk,  shopkeeper.    [MitcheU,    Saxmundhaia, 

Suffolk.    March  12.  .       „      r»r* 

Bed  well  Charles,  of  Brick  lane,  Christ  Church,  Middlesex,  victualler.  [Win- 

dus.SoB,   and  Holloway,  Southampton  bnildings,  Chancery  lanp,  London. 

March  16.  .   «        1  •  i 

Burch  John,  of  Liverpool,  liquor  merchant,     [Siatham  and  Son,  Liverpool. 

Black  well  Thomas,  of  Chertsey,  Surrey,  grocer.    [West,    Charterhouse  street* 

March  19,  f       \ 

Briggs  James,  of   Pilkington,  Lancashire,  nankeen  mniufacturer.     [..vcarsiey 

and  Cardwell  Manchester.     March  23.  rc..„„^  ll/,.t^1 

Bradtn  WilUam,  of  Poipcrro,    Cornwail,    shopkeeper.      [Swayne,  Bristol. 

March  23.  u  rt 

Blakiston  Robert,  ofBishop  Wearmouth,  Durham,  common  brewer.  \t.vtiu 

Sunderland.     March  23.  __.„  j   «  jr  -j 

Buriingham,  J.  of  Old  Beckenham,  Norfolk,  mUler.    [Tilbury  and  Bedford, 
Bedford  Row.    March  26. 

CheesmanHenrj-,  of  Lamberhttnt|  Kent,  c»r«  dealer.    [Jones,  Toobridge 

Wells.    March  2. 


Bankriq>ti* 

Crosbie  JoKn,    of  LWerpoo]«  master  and  mariner.    [SuaubvcC  aad  Edesj 

•LiTerpool.     March  9. 
Clare  Richard,  of  Midhurtty  Sunez,  money  icrivcner.    [Broad,  Unioa  atreet^ 

Southwark.     March  9. 
CUrkioa  Thomas,  of  kiagsbury,  Warwickshire*  dealer  in  coals.    [Whateljf 

Birmingham.     March  30. 
Coleman  James,  of  CUrq   market,  poulterer.    [Bolton,  Safige^  and  Splkc^ 

Sim  court.  Temple.    March  3c. 

Davis  Edward,  of  Lambeth,  brewer*    [Bigg,  Uatton  garden.     March  9. 
DriverThomas^<ofBufn[e7,  Lancaster,  grocer.     [Millacr,  Preston.     March  9. 
Ducks  William,  of  Lowestolf,  Suffolk,  tallow  chandler.    [Cory,  jun.    Great 

Yarmouth.    March  it. 
Davis  Edward  and  William  Philips,  of  Church  street,  Lambeth,  brewers. 

[Taylor  Old  street  road.     March  19. 
Donovan  T.  of  Holloway,  Islington,  cowkeeper.    [Holloway,  Chancery  lane* 

March  26. 

Trominp  John,    of  Horsmonden,  Kant,   victualler.    [Lee,   Crown  coof^ 

Southwark.     March  a. 
Foi,  B.  of  Cough  stjuare,  merchant.    [Meredith  and  Robina,  Gray'a  Inn«- 

March  %$. 
Fits  James,  of  Codferd  St.  Petef,  Wilubire,  shopkeeper.     [Tinney,  Salisbury* 
*  March  30. 

Creen  Michael  and  Henry  Collins  Green,  of  Oxford  street,  pocket  book  and 

trunk  makers.     [AiJlfngham,  St.  John's  square.     March  g. 
Geary  Thomas,  Austin  Friars,  merchant.     [Druce,  BiUitcr  square,  Fenchurch 

street.     March  9. 
Gray  James,  of  Monk  Wearmouth,  county  of  Durham,  ship  owner.    [Blakis* 

ton,  Symond's  Inn,  Chancery  lane.     March  i6«  , 

Grayson  William  and  Philip  Shires,  of  Sauihwark,  Surrey,  hop  and  aced  mer* 

chants.   '[Cliiiton,  Union  street,  Southwark.     March  13. 
Groom  G.  01  Biackman  sueet,  Southwark,  haberdasher.  [Famell,  Spiulfields, 

March  26* 

Hill  Alexander,  of  Falmouth,  mariner.     [Tippet,  Falmouth.    March  ft. 
]iiayes  James,  of   Liverpool,  butcher.       [Woods,     Lord  street,  LiverpooL 

March  2. 
Hawthorn  John  the  youoger,  •f  Wirksworth,    Derbyshire,    linen  draper* 

[Clough,  Manchester.     March  9. 
Harding  Thomas  of  Boltoof  Lancaster,  Linen   draper.    [Boardman,   Bolfion« 

Mtfch  J  6. 

Johnson  Kichard,  of  Tokenhouse  yard,  merchant.     [Bousfield,  Bouverie  stieeti 

March  5. 
Jenkins  John,  of  Manchester,    common    brewer.      [Clough,  Manchater. 

March  9. 
Jackson  Robert,  of  West  Winch,  Norfolk,  butcher.    [Goodwin,  King's  Lynn* 

March  30. 

Hitchen  Joseph,  of  Ipswich,  Suffolk,  grower.    [Dana  Broad  street,   London. 

March  it. 
Kinge  John  Hen.  of  PauPs   Chain,  Doctor's    Commons,    furrier.    [Smith 

gnd  Tilioo,  Chipttr  house,  Su  Paul's  Church  yvd.    [March  23. 


Bankrupts. 

L'^eome  George,  of  Btrminihaiiiy  chymtit  aod  lurgcoa.    [Barritii,  Krmingfl 

ham.     March  i. 
Law  Thomaf«  of   LaacMter.  mcrcKant.    [Mttooi  WiltoD»    and  JenkintoOf 

Lancaster.     March  9. 
Lewb  William  of  Tredegar  Ironworks,  Monmouth,  shopkeeper.    [Stepkent^ 

Bristol.     March  ii. 
Lord  John,  of  Eke,  Suflblk,  grocer.    [Goss,  Ipswich.     March  16. 
Lowion  Edward,  of   Red  Lioo  steeet,  Southwark,  hop  and  seed   merchant. 

[ClutCoo,  Union  sCTeet,  Southwark.     March  19. 
LongttaflfWillingham,  of  Morton,  Lincolnshire,  com  factoC.   [Duckle,  Gaiot^ 

burgh.    March  30. 

Maidand  Wkiiam,  of  Chaccery  lane,  lineo  draper.    [Priogle  and  Wasbrough, 

Grevillc  icreec.     March  9. 
M'Garry,  Michael  of  Cooper's  court,  Upper  East  Smithfield,  Tictualler.  [Gill^ 

Sherborne  lane.     March.  9. 
Margetts  Jl   of  Maiden  lane*  Battle   bridge,  chjmist.     fTaylor,  Mortimer 

street,  CaTendish  square.     March  16. 
Moylo  T.  of  Newcutle  under  Lyme,  draper.    [Wilson,    Temple.    Marck 

Nutter  John,  of  Blackman  street,  Southwark,  Surrey,  cH^scemongcr.    [Ru|« 

sel,  Lant  street,  Southwark.     March  9. 
Koct  Thomas,  of  Ledbury,  Herefordshire,  money  scriTener.    [Barnaby,  Wor* 

cestei .     March  13. 

Oakes  John,    of  Union  street,  Ntw  Bond  street*  coal   Aierchant.    [Dizen^ 
Namau  street,  $oho.     March  5. 

Parsson  John  and  James  Gardiner,  of  Clement's  lane,  Lombard  street.    Lob* 

don,  and  of  Saville  place*  Lambeth,  Surrey,  hop  merchanu.    [Wright  and 

Bovill, Chancery  lane.     March  9. 
philips  George  Lott,  of  Hammersmith,  merchant.    [Scott,  St.  Mildred's  tourt. 

Poultry.     March  9. 
Padbury  Philip,  of  Bensington,  Osfordshire,  coachmaker.    [Townscnd.  New. 

bury.     March  19. 
Parkes  John, ofBirmingham,  brass  founder.     [Bedford,  Birmingham.  March 

«S- 

RogersThomas,  ofKennington  road,  Lambeth,  victualler.    [Yates,  Han^toil 

street,  Walworth.     March   a. 
Rust  John,  of  Great  Waltham,  Essex,  miller.  [Copland,  Chelmsford.  March  9. 
Kushir  John,  of  Reading,  hosier.     [Vines,  Reading.  March  9. 
Bobertt  T.  of  Heistoo,  Cornwall,  grocer.     [Mayow,  Gr«y*s  lun.    March 

26. 
Redhead  Daniel,  of  St.  Margaret's  Hill,  Southwark,  Surrey,  tin  plate  worker* 

[Williamsons,  Cliffbrd'i  Inn.     March  30. 
Robert  Chatles,  of  Great  Tower  ttre«c,  victualler.     [Noy,   Mincing  line. 

March  jo. 

Sbackletoo  John,  of  Nottingham,  hosier.     [Cutts  and  Sanders,  Nottingham. 

March  1. 
Bpeneer  Thomas,  of  Manchesteis  flour  dealer.  [Hewitt,  Mandiester.  March  t. 
Syle  Edward,  of  Souih  l|doltoo,  D.von,  woollen  draper.     [Stephens,  B.ittnl. 

March  §, 


Bankrupts. 

$tnAwn  Jobn  tbe  yonogco  of  Worceitcr,  hop  and  cider  merchanc.    [Allcfi« 

»   Scdbary*  Worcester.    March  9. 

SuOnt  Thomai  of  Tooting,  Sarrej,  tallow  chandler.    [Benton,  Swan  jari« 

Blackman  street,  Borough.     March  9. 
Sole  John,  of  John  street,  Sl  Luke 's,  jeweller.     [Mayhcw,  Lower  James  ttreet. 

Golden  square.    March  is. 
Scnrrj  Francis,  of  Kent  Road,  Southwark,  coal  dealer.    [Webb,  Sl  Thomas 

street.  Borough.    March  it* 
Scrape  Jefiery,  of  Red  Lion  street,  Holborn,  stock  broker.    [Wright  and  Co. 

Chanccij  lane.     March  19. 
Sjms  Jonathan,  of  Trowbridge,  Wiltshire,  clothier.    [WiUiams,  Trowbridge. 

March  19. 
Saxby  Henry,  of  Carlton,  Kent,  market  gardener.    [Sherwood  and   ParreiU« 

Canterbury  square^  Somhwark.    March  gdb 

Tcbh  Thomas,  of  Wardour  street,  Soho  square,  Middlesex,  leather  selkr. 

[Roche,  Nicholas  lane,  Lombard  street,     March  aj. 
TavlorJ.  of  Monk  Wcarmoatlh  Durham,  shipbuilder.  [Blakiston,  Symond's 

Inn.    March  i6- 
Townsend  Job,  of  Bamsley,  York,  grocer.    [Gauj  and  Haddan«  Angel  court, 

Throgmortoa  street.    March  3o< 

Vandrant  Tames,  of  Brewer  street.   Golden    square,  printer.    [Wall,  King 
•trect,  ClcrkenwelL    March  5. 

Wilson  William,  of  Commerce  row.  Black  friars  road,  Surrej,  druggist.    [Bar* 

ber.  Great  Ormood  street.     March  2. 
Wood  John,  of  Hesham,  Notthumberland,  currier. 
Waid'niomas,ofShipstott  upon  Stour,  Worcestershire^  haberdasher.    [Bel* 

lamy,  Shipston  upon  Stour.    March  19. 
Wilson  Thomas,  of  Commerical  row,  Blackfriars  road,  Surrey,  grocer.    [Col- 

Ungwood,  St.  Saviour's  Church  yard.     March  13. 
Webster  J.  and  J.  Harrison,  of  Liferpool,  merchant    [Windle,  Bartlett's 

buildings.    March  a 6. 
Wcsoby  Edward,  of  Great  Grimsby,   Lincalnshirey  shopkeeper.    [Jackson, 

HulL    March  ja 
Wilkinson  James,  of  Kingston  upon  Hull,  draper.    [Willis,  Warnferd  courts 

Thi«fmor«sn  imec.    March  s«* 


Studens  on  the  Case  ofZo^chv.  Parsons.  14£ 

Doubts  as  to  the  Accuracy  of  Lord  \IausAeliVs  Argument 
in  the  Case  of  Zouch  v.  Parsons^  with  Respect  to  the  void 
and  voidable  Acts  of  Infants. 

TN  a  former  commnnicaiion  I  ventured  to  throw  oat  a 
doubt  as  to  the  force  and  accuracy  of  the  reasons  upon 
>Thich  my  Lord  Mansfield  relied  in  that  part  of  his  argu* 
ment  upon  the  case  of  Zouch  v.  Parsons,  where  the  ground 
of  the  distinction  between  the  void  and  voidable  acts  of 
infants  is  considered ;  and  I  at  the  same  time  proposed  to 
remit  an  examination  of  those  reasons  for  the  use  of  the 
Law  Journal.  Every  laioyer  must  hold  the  memory  of 
so  exalted  a  character  in  the  greatest  respect,  but  it  is  im- 
possible to  study  many  of  his  arguments  and  not  see  that 
nis  lordship's  anxiety  to  support  substantial  justice  and 
ihe  equity  of  the  case,  sometimes,  induced  him  to  look 
with  less  favour  upon  established  principles  and  authori- 
ties, tlian  had  been  usual  with  most  of  his  predecessors 
upon  the  bench.  The  argument  upon  the  second  ques- 
tion, in  the  case  of  ^ZokcA  v.  Parsons,*  may  perhaps  be 
regarded  as  one  in.stance  of  it.  The  doctrine  advanced 
by  his  lordship  in  that  case  is,  that  it  is  the  solemnity  of 
the  instrument,  and  not  the  semblance  of  benefit  to  the 
iufant  which  renders  an  infant's  conveyance  voidable 
only ;  and  secondly,  that  there  is  no  difference  in  this 
respect  between  feoffments  and  grants,  and  other  deeds 
whose  nature  it  is  to  convey  an  interest ;  and  consequent- 
ly, that  the  grant,  lease,  and  release,  8cc.  of  an  infant^ 
where  there  is  no  semblance  of  benefit,  is  not  void  in  point 
of  operation,  but  wiJfl6/tf  only.  Now  on  the  other  side 
Jt  will  be  contended,  that  the  genuine  conclusion »  which 
the  authorities  in  the  books  sanction,  is,  that  it  is  the  sem^ 
blanct  of  benefit  to  the  infant  which  renders  his  convey- 
ance rotWa6/f  only ;  that  the  only  exception  to  this  is  the 
case  of  fifeoffment  made  by  an  infant  in  person,  and,  there- 
fore, that  the  grant,  lease,  and  re/e-asf,  &c.  of  an  infant, 
where  there  is  no  semblance  of  benefit,  are  in  point  of  ope- 
ration totally  void.  The  object  of  the  proposed  examina- 
tion is  to  disprove  the  former^  and  to  support  the  latter 
propositions. 

♦  3  Burr.  1794. 
!fo.  «9.  [  u  J 


14ff        Studens  on  the  Cast  of  Zouch  v.  Panom. 

His  lordship^  in  the  first  place^  relies  upon  the  follow* 
ing  passage  in  Perkins,  seel.  12,  *'  All  $uch  gifts,  grants^ 
"  or  dee<)s,  which  do  not  take  effect  by  delivery  of  hi« 
*'  hand,  are  \oid;  but  all  gifts,  grants^  or  deeds,  made  by 
"  infants  by  matter  indeed  or  in  writing,  which  do  take 
"  effect  by  delivery  of  his  Jiand,  are  voidable  by  himself^ 
''  his  heirs,  and  by  those  who  have  bis  estate.  *l'he  words 
*'  '  which  do  take  effect'  are  an  essential  part  of  the  defi- 
^  nition,"  said  bis  lordship,'*  and  exclude  letters  of  at" 
''  tomeyoT  deeds  which  delegate  a  mere  power,  and  con*' 
'*  vey  no  interest." 

Now  we  are  prepared  to  contend,  tliat  the  true  signi* 
fication  of  the  passage  just  cited  from  Perkins  is  directly 
the  reverse  to  that  which  the  court  put  upou  it  in  the  case 
of  Zouch  V.  Parsons  ;  for  Perkins  does  not,   by  the  words 

fifts,  grants  or  deeds,  mean  the  instrument  of  conveysince^ 
ut  the  act  itself;  because  frpm  liis  speaking  of  gifts,  grant* 
or  deeds,  by  matter  in  detd  or  in  wrilin^,  it  is  clear  that  he 
alludes  to  an  act  which  may  either  be  by  writing  or  not, 
and  consequently  he  cannot  mean  a  conveyance,  nor  b^ 
taking  a  distinction  between  the  solemnity  or  want  of  so* 
)emnity  in  the  instrument  which  records  the  transaction. 
What  then  is  the  sum  and  substance  of  the  distinction 
taken  by  Perkins  in  the  words, '  wluch  do  not  take  eifect 
by  delivery  of  the  infant's  Aiorwrf?'  Is  it  not,  as  1  have  ob- 
served in  page  59,  that  where  the  substance  or  thing  itself 
as  the  land  in  case  of  livery  of  seisin  by  the  infant  in  per- 
son, is  delivered  by  the  hand  of  the  infant,  such  act  is 
voidable  only  ;  but  where  the  substance  contracted  for  or 
thing  itself  is  not  either  in  point  of  fact  or  by  the  particu- 
lar instrument  of  conveyance,  capable  of  manual  trans- 
mission, as  for  example,  where  there  is  a  grant  of  a  rent, 
or  other  twcor/?o;va/nereditament,  or  where  there  is  a  con- 
versance by  lease  and  release,  or  other  instrument  where 
livery  is  not  made,  that  in  such  cases  the  act  is  totally  void. 
That  this  was  P^rArtns'  meaning  is  evident  from  the  exam- 
ples which  he  puts  in  the  next  section,*  for  the  purpose 
of  illustrating  that  very  proposition.  "And  therefore"  Sitys 
Perkins,  '^  if  an  infant  make  a  deed  of  feofl^ment,  and  a 
*'  letter  of  attorney  unto  a  stranger  to  make  1  i  very  of  sei- 
*'  sin,  and  he  make  livery  of  seisin  by  force  thereof,  be 
*'  shall  betaken  for  a  disseisor.''     But  he  would  not,  it  is 

♦  Sect.  13. 
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ceriath,  bave  been  taken  for  a  disseisor  if  the  instrument 
had  not  been  totally  void.  Had  it  been  voidable  only^ 
he  would  have  had  a  sufficient  authority  for  his  entry  to 
make  livery  of  seisin  until  it  was  avoided.  As  the  exam  • 
pie  just  extracted  is  the  case  of  a  power  of  attorney,  it 
should  be  observed  here  that  the  court  in  Zouch  y.  Par* 
$on$,  asserted  that  there  was  a  difference  between  instru« 
ments,  which  delegate  a  mere  power  and  those  which  con* 
vey  an  interest ;  and  upon  the  strength  of  that  assertion 
the  advocates  for  his  lordship's  doctrine  might  perhaps 
say  that  the  case,  put  by  Ptrkins,  of  a  power  of  attorney 
is  an  exception  to  the  general  rule,  and  does  not  effect 
the  general  question  ;  but  upon  that  assertion  of  his  lord- 
ship, I  have  to  remark,  that  it  was  by  no  means  new.  A 
similar  distinction  had  been  taken  by  counsel,  arguendo, 
in  the  case  of  Thomson  ▼.  Leach,*  and  there  the  whole 
court  held  that  the  reason  is  the  same  to  make  them  both 
9oid,  What  possible  reason  can  there  be  for  any  difference 
between  them?  Powers  of  attorney,  as  deeds  or  instru- 
ments, take  as  much  effect  by  the  delivery  as  grants  do. 
It  19  as  essential  that  the  former  should  be  delivered  in 
order  to  render  them  perfect  instruments  of  their  kind,  as 
the  latter.  But  Perkins,  in  the  same  section,  gives 
another  example  which  steers  clear  of  any  such  ob- 
jection. "  If  an  infant  being  seised  of  a  carve  of  land, 
frant  a  rent-charge  to  be  issued  out  of  the  same  carve  by 
eed,  and  the  grautee  distrain,  he  shall  punish  him  as  a 
trespasser;  notwithstanding  that  the  infant  did  deliver 
the  deed  with  his  own  hand/*  Now  if  the  deed  of  grant 
had  not  been  absolutely  void,  the  intended  grantee  could 
not  have  been  punished  as  a  trespasser,  because  if  it  haid 
been  voidable  only,  he  would  have  had  a  right  to  distrain 
for  bis  rent  so  long  as  the  grant  continued  in  force,  that 
is,  until  it  was  ai'nUed.  Perkins,  therefore,  is  an  autho- 
rity that  the  grants  jind  such  like  instruments  of  infants 
are  void,  but  that  where  the  substance  or  thing  itself  is 
delivered  de  manuinmanum  from  the  infant  to  the  feoffee, 
as  in  caseof /trrry  of  seisin  in  person,  there  the  act  is  no% 
^soyac/o  void,  but  only  roi^ao/e.  His  lordship  observed 
that  "  the  words  in  Perkins  *  which  do  take  effect,'  are  an 
**  essential  part  of  the  definition^  and  exclude  powers  of 

*  See  3  Mod.  29«.     1  Lord  Ra^/m.  313. 
[ti  ft} 
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*'  attorney,  or  deeds  which  delegate  B^mere  power  and  con* 
vey  DO  interest."    True,  the  words  are  essential,  but  they 
only  form  a  fragment  of  the  essential  part  of  the  definition. 
Let  us  take  the  whole,  and  then  see  what  the  definition 
imports.  The  expression  of  Perkins  is  not  merely  '  which 
do  take  effect/ but  take  effect  Ayrff/irery  of  his  the  infantas 
OK/n  hand.     Such  as  do  take  effect  b}: delivery  of  his  hand 
are  voidable  only,  but  such  as  do  not  take  effect  by  deli- 
very of  his  hand  arc  void.     Then  put  the  following  ques- 
tions, and  see  what  Perkins  is  an   authority  for.     Does  a 
feoffment t  with  livery  by  the  infant  in  person,  take  effect 
by  delivery  of  the  infant's  own  Aflwd?   Yes; because  the 
land  itself  is  transferred  from  the  Aa/iJ  of  the  infant  to  the 
feoffee ;  and  therefore  such  a  feoffment^  by  an   infant,  is 
voidable  only,  and  not  void^     J)oes  the  grant  of  a  rent,  a 
lease  and  release  of  the  land,  or  a  power  of  attorney,  take 
effect  in  any  case  by  the  delivery  of  the  handr  No,  but  by 
the  delivery  of  the  deed.*     'Ihe  grant,  lease,  and  release, 
&c.  and  pozccr  not  taking  effect  therefore  by  the  delivery 
of  the  infant's  hand,  are  void  ab  initio,  and  not  voidable 
only.   J)o  not  letters  and  powers  of  attorney^  as   lesal 
instruments,  take  effect  by  delivery  of  the  deed  equally 
with  grants,  &c?  Are  not  the  same  formalities  requisite} 
They  certainly  are,  and  consequently  there  is  no  substan* 
tial  reason  why  an  infant's  delivery  should  give  eff<?fct  to 
his  grant,  but  not  give  effect  to   his  power  of  attorney. 
Both,  however,  are,  according  to  Perkins,  void.     That  the 
construction  which  I  have  given  of  the  passages  in  Per* 
kins  is  the   true  construction,  1  am  the  more  firmly  con- 
vinced from  the  circumstance,  that  those  very   passage* 
are  relied  upon  in  Shepherd's   Touchstone ,^:  as  an  autho- 
rity  for  the  doctrine  (hat    feoffments,   which  take  effect 
by  delivery  of  the  infant's  hand  are  only  voiddble,  but  that 
grants,  &c.  which  take  effect  by  delivery  of  the  deed,  arc 
void:     'J  he  cases  in  iheyear  books  also,  to  which  Perkins 
refers,  favour  the  interpretation  which  I  have  submitted; 
That  it  is  the  delivery  of  the  ^wAs^/wce  or  thing  itself,  and 
not  the  delivery  of  the  deed  or  evidence  of  tlie  transaction, 
which  renders  the  act  of  an  infant  voidable  only.  And  that 
the  grants,  &c.  of  infants  are  void,  where  there  is  not  a 
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manual  transmission  by  him  of  the  tuhslanct  or  thiHg  it- 
self, is  supported  by  the  second  book  of /V*»f/i's  ImjCj 
page  1()2,  where  it  is  said  that  "  agranthy  an  infant,  un- 
•'  derlhe  age  of  CI  years,  may  be  avoided  at  any  time  by 
''^  entrj^,  actitm,  &c.  if  they  deliver  it  with  their  hand  as  in 
*'  a  feoffment,  and  themselves  make  livery  or  a  gift  of  goods 
*'  and  themselves  deliver  them  :  but  if  tliey  deliver  it  not 
"  with  their  Imnd  as  in  a  grant  of  rent,  xidvoicisou,  Sec.  or  Gy 
'^  feoffment  hy  letter  of  attorufy,  &c.  it  is  merely  void, 
"and  nothing  at  nil  passeth"  I^ow  here  we  have  the  very 
distinction  which  1  am  contending  for,  viz.  that  it  is  hand- 
ing over  the  actual  |>ossession  of  the  land  or  goods  by  the 
infant  which  miikes  the  contract  or  transuction  voidable 
only,  and  for  this  reason  it  evidently  is  that  grants  of 
rents,  advowsons,  &c.  being  incorporeal  hereditamtnls^  and 
not  capable  of  manual  transmission,  are  said  by  Finch  tu 
be  merely  void,  and  that  nothing  at  all  passeth*  So  in  the 
case  of  Lane  v.  Cowper,*  it  was  resolved  by  the  whole 
court,  except  G^rc^dy,  that  the  lease  of  an  infant  without 
rent  reserved  is  void,  and  that  a  feoffment  made  with  the 
ji?roper /land  of  an  infant,  is  but  voidable. 

The  same  argument  and  distinction  is  further  sup- 
ported by  a  case  in  the  year  look,  26  H.  Vllf.  2,  where 
the  opinion  of  the  whole  court  was,  that,  if  an  infant 
grant  an  ad vowson,  within  age^  to  a  man  and  his  Arirs,  and 
when  he  comes  of  age,  confirms  the  estate  of  the  grantee^ 
such  confirmation  is  of  no  avail,  and  Fitzherbert  said,  he 
miebt  plead  that  he  had  npt  granted  by  the  deed,  not- 
withstanding that  it  was  delivered  by  him,  because  no- 
thins  passed.  And  it  was  said  also  tfuit  if  the  infant  had 
maoe  livery  of  the  church,  that  might  have  altered  the 
€»i9e,asif  he  had  given  the  goods  and  delivered  them  him^ 
self,  he  shall  not  nave  writ  of  trespass  any  more  than  he 
shall  have  an  assize,  where  he  makes  livery  of  seisin  him<^ 
self;  but  if  he  had  made  letter  of  attorney,  it  had  beta 
otherwise.  Brooke,  in  his  itf6r.  (300  pi.  Iy8ay4,thf  con- 
firmation was  of  no  avail,  because  the  grant  was  void;, 
and  very  judiciously  adds  this  observation,  and''  so  ob- 
"  serve  that  livery  of  the  deed  of  an  infant  doth  not  resemi- 
*'  ble  livery  of  tiie  land  or  goods  by  him/'  The  case  last 
cited  was  urged  bv  Mr.  Dunning, .  in  the  case  of  Zouch  v« 
Parsons,  but  Lord  Man^eid,  when  be  came  to  notice  the 
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arguments^  forgot  that  lie  had  to  get  rid  of  this  case,  al- 
though he  reliedlon  a  contradictory  remark  by  Brooke, 
itih'is  jilr.  dum  fnit  infra  d^tatem,  pi.  I ,  upon  a  case  in  the 
^ear  booky  46  li.  III.  34,  to  the  following  effect,  "  so  note 
here  that  the  writ  dum  fail,  &c.  was  admitted  to  be  of  a 
rent,  and  yet  by  some  the  grant  of  an  infant  was  void 
and  not  voidable^  which  is  not  so,  as  appears  here; 
for  then  his  action  would  not  lie,  and  besides  the  delivery 
of  a  deed  cannot  be  void  but  only  voidable."  From  that 
observation.  Lord  Mansfield  concluded,  that  the  grant 
of  an  infant  wns  not  void,  but  voidable,  and  that  the  deli- 
veij  of  Si  deed  cannot  be  void  ;  but  it  doth  not  follow  be- 
cause Brooke  said  that  the  grant  was  voidable  and  not 
void,  and  that  the  delivery  of  a  deed  could  not  be  void, 
that  it  was  not  void  in  point  of  operation;  the  deed 
might  be  a  void  deed,  and  yet  the  delivery  good.  No  act 
18  necessary  to  avoid  it ;  the  only  difference  is  as  to  the  man- 
ner of  pleading.  In  fTAe/prffl/f'*  case,  5  Rep.  119,  it  waat 
said,  if  an  infant  delivers  a  deed,  he  cannot  plead  non  est 
factum ;  for  it  is  his  deed  at  the  time  of  the  action 
brought,  and  ought  tob^  avoided  by  special  pleading  with 
conclusion  of  judgment  si  actio  1  H,  VII.  15,  a.  and  b. 
And  upon  this  case  it  was  observed  by  the  court  in  Thomp- 
son V.  Leach,*  that  the  book  and  the  other  cases  where 
the  deed  was  not  voidable  only  means,  **  that  the  infant 
ahall  not  plead  non  fs//ac^m,  and  give  infancy  in  evi- 
dence, but  shall  plead  his  tnfanof  specially,  because  the 
deed  to  all  appearance  has  all  things  necessary  to  a  deed, 
and  seems  to  be  justly  executed,  but,  for  some  latent 
cause,  has  no  operation  in  law ;  which  cause  ought  to  be 
shewn,  whereby  it  may  appear  to  be  ineffectual.  So  Pet" 
kins,  although  he  says  in  the  above  case  of  sl  grant  by  an 
infant  that  uie grantee  would  be  a  trespasser,  and  conse- 
quently the  grant  void  in  operation;  yet  the  infant  could 
not  plead  that  there  was  not  any  grant.  '^  But  in  such  ca- 
•*8es,'*8ay8  Perkins,  '*  the  infant  nor  his  ]ieir  nor  his  feof- 
*'  fee  canuot,against  such  adeed  in  pleading,  say,  that  he  did 
^  notgtantby  the  deed,  for  that  the  deed  is  not  void  but  is 
^'  voidkible,  as  to  say  that  the  gran/or  was  within  aee,  &c. 
*'  at  the  time  of  the  grant,  &c."  But  supposing  Brooke*^ 
-meaning  to  be,  for  the  deed  was  not  void  in  operation,  but 
voidable,  we  observe,  that  his  lordship  had  before  hioi,  oa 
'^~—^— — ..-^--    -  -  -  -  ^  ■  ,. . 
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iheone  band,  aa  inference  made  by  Brooke^  not  from  a 
positive  decision*  but  from, an   admission,  that  the  writ 
would  lie  in  fevour  of  9^  grant  being  only  voidable,,  and 
the  deliver/  of  a  deed  good  ;  and  on  the  other  bi^iordsbijp 
li  ad  a  conclusion  drawn  by  the  same  Btooke^ihtX  the  deli- 
very of  the  deed  of  an  iufant  did  not  resemble  livery  of 
the  land;  in  other  words,  that  livery  of  a  deed  of  an  in- 
fant was  void ;  a  conclusion  not  drawn  from  a  tacit  admis- 
sion, but  the  legitimate  result  of  a  positive  and  express 
decision  upon  the  point,  that  the  grant  of  an  infant  was 
void.  Was  it  not  then  a  most  extraordinary  circumstance^ 
that  his  lordship  should  suffer  himself  to  be  governed  in 
his  opinion  by  the  comparatively  weak  inference   which 
Brooke  made  in  consequence  of  an  admission  that  the 
mnt  dumfiUt,  &c.  would  lie  of  a  rent,  and  yet  pass  sub 
^ilentio  a  positive  determination  by  the  whole  court  to 
the  contrary  in  a  case  more  modern  by  a  hundred  and 
fifly  j'ears,  and  to  which,  if  it  had  been  so  very  desir- 
/able,    his    lordship  might  have  had   a  conclusion  by 
fhe  same   Brooke  in  direct  opposition  to  his  inference 
from  tb^  former  case*     Brooke  is  certainly  a  most  ro* 
spectable  authority,    wherever  his    individual    opioion 
applies;    but    upon    the    present  question,    supposing 
that  in  the  case  of  46   £.   ill.  he  meant  that  the  deed 
was  good  in  point  of  operation,  what  have  we  but  two  con- 
clusions which  are  at  variance  with  each  other  i    If  the 
advocates  for  Lord  ManffielS%  doctrine  choose,  to  say, 
upon  the  authority  of  the  admission  in  a  case  in  the 
jeign  of  Edward  III.  that  the  delivery  of  the  deed  of 
grant  by  an  infant  is  good,  we,  on  the  other  side,  may 
say  upon  the  authority  of  that  in  the  reign  of  Henry 
Vlf  I.  that  such  a  grant  is  x>oid.    If  the  contradictory  ob« 
senrations  do  not  paralize  each  other,  and  deprive  both 
of  all  weisbt,  I  think  it  needs  no  argument  to  prove  that 
a  conclusion  drawn  from  an  ex  press  determination,  ought 
to  have  greater  weight,  than  one  which  does  not  come 
before  us  countenanced  by  an  v  sanction  of  the  kind.    My 
Lord  Man^eld  made  choice,  however,  of  the  inference  by 
Brooke^  from  the  admission  in  Edward-  III.  and  we  can 
only  account  for  it,  by  supposing  that  the  ligitimate  con- 
closion  by  the  same  person,  drawn  from  a  case  in  point 
in  the  reign  oJF  Henry  VUl.  together  with  that  case  itself^ 
in  some  way  or  other  had  slipped  his  lordship's  memory. 
}t  must  be  repeated^  however,  that    we  contend  that 
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Broohe  does  not  in  either  case  mean  that  the  deed  lialh 
any  operation,  but  only  that  non  est  factum  cannot  be 
pleaded  to  it.  Tlie  obserrations  which  have  been  offered, 
do  therefore,  it  is  presumed,  furnish  some  ground  for  an 
opinion,  that  it  is  the  delivery  of  the  substance  itself,  that 
is  the  corporeal  possession  of  the  land  or  goods,  and  not 
the  dellvtrif  of  the  instrument  or  convei/ance,  which  causes 
the  transaction,  to  be  voidable  on/t/t  in  cases  where  there 
is  no  semblance  of  benefit  to  the  infant,  and,  consequently 
that  there  is  a  miiteriai  difference  hQlween  fe(yf)ment9  with 
Uverif  of  the  land  by  the  hand  of  the  infant  himself,  and 
grants  and  deeds  where  the  conveyance  only  is  delivered, 
und/irm/  of  the  substance  is  not  and  cannot  he  made  by 
the  hand  of  the  infant  himself.  Lord  Mansfield,  however, 
in  the  above  cited  case  of  Zouch  v.  Parsom^  said  *'  there 
"  is  no  difference  in  this  respect  between  mferyff'ment  and 
'*  deeds  which  convey  an  interest.  The  reason  is  the  same. 
"  The  deliver!/  of  the  deed' must  be  in  the  presence  of  rr//- 
*'  nesses,  as  much  as  tlie  livery  of  seisin;  the  ceremony  it 
"  as  solemn.  The  presumption,  that  the  witnesses  would 
"  not  attest  if  they  saw  him  an  infant,  holds  equally  as  to 
*'  both.'*  What?  Is  there  no  difference  between  livery 
of  seisin,  which  anciently  (and  it  is  to  ancient  times  that 
we  must  look  for  the  reasons  and  principles  of  things;) 
was  obliged  to  be  delivered  coram  paribus  de  ricineto^ 
before  the  peers  or  freeholders  of  the  neighbourhood;* 
and  the  delivery  of  a  deedof  grflw^,  which  might  have 
been  secretly  delivered  in  the  presence  of  dependant  and 
subordinate  persons  ?  Is  there  no  difference,  in  point  of 
solemnity^  between  an  open  and  public  tranuiction,  which 
all  the  roost  substantial,  and  in  the  eye  of  the  old  law,  iw- 
portant,  persons  in  the  country  are  presumed  to  witnes8,and 
the  secretdeliveryof  adced  ofgrow^;  a  transaction  which 
mav  take  pface  privately  in  one's  closet,  in  the  presence  of 
one's  domestics  ?  Let  any  man  ask  himself  the  question,whc- 
ther  it  was  not  more  likely  that  an  infant  would  be  pre- 
vented by  the  independent  freeholders  of  his  neijjhbour- 
hood  from  mtikinglivery  of  seisin,  an  act,  of  the  prudence  or 
propriety  of  which  he  was  evidently,  from  his  age,  igno- 
rant, than  that  an  \t\fiM]Cs  own  domestics  or  the  domestics 
and  dependants  of  adesigning  grantee  himself  even,  should 
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refuse  to  attest  the  deed  of  grant,  because  they  0aw  him  an 
infant?  We»  however^  do  not  think  that  the  circumstance 
of  an  infant's  feoffment  being  voidable  depends  so  much 
upon  the  extraordinary  solemnity  of  the  instrument  as 
upon  the  delivery  of  the  laud  by  the  infant  himself.  I 
shall  close  my  argument  in  support  of  the  doctrine,  that 
it  is  not  the  delivery  of  the  conveyance,  but  the  public 
livery  of  the  possession  of  the  substance  itself  that  is  the 
ground  of  an  infant's  act  being  only  voidable  with  a  further 
authority  of  the  utmost  respectability.  Lord  Chief  Justice 
Salt,  and  all  the  other  judges  in  Thomson  v.  Leach  above 
referred  to,  said,  that*'  the  reason  whjfeojfments  of  infants 
**  are  voidable  only,  proceeds  from  the  solemnity  of  livery 
**  of  seisin  in  the  sight  of  the  country,  which  takes  notice 
'^  of  the  notorious  alleration  of  the  possession.  But(said 
"  they)  contra  of  a  deed  which  ma^'  be  delivered  in  a  pri*- 
^*  vate  manner." 

We  have  in  the  next  place  to  follow  his  lordship  upon 
the  point,  whether  the  grants  and  other  similar  convey- 
ances of  infants  are  void  or  only  voidable,  where  there  is 
no  semblance  of  beneBt  to  the  infant  from  the  matter  of 
the  deed  upon  the  face  of  it ;  for  the  purpose  of  ascertain- 
ing whether  the  semblance  of  beneht  to  the  infant  is  the 
/ri#c  ground  or  not;  but  previously  reminding  the  reader 
that  the  arguments  which  have  been  already  urged  upon 
the  authority  of  Firtch,  and  the  case  in  26  Henry  VilL 
are  express  that  the  grant  of  an  infant  is  void. 

To  prove  such  deeds  Voidable  only,  his  lordship  quotes 
the  following  passages  from  Littleton's  tenures,  sect.  259, 
*'  If  before  the  age  of  ^l,  any  deed  or  feoffment,  grant, 
*'  release,  coTjfirmation,  obligation,  or  other  writing  be 
**  made  by  any  of  them,  &c.  all  serve  for  nothing  and 
*'  may  be  avoided.''  Now  as  Littleton  is  speaking  in  very 
general  terms,  and  is  not  treating  of  the  distinction  be« 
twe^n  t\ievoid  and  voidabledeedi  of  infants,  we  are  not  war- 
ranted in  infering  from  the  expression,  andmay  be  avoided, 
that  all  the  deeds  of  an  irfant  are  voidable  only.  Upon 
equally  strong  grounds  may  we,  who  are  on  the  other  side^ 
infer  from  the  preceding  ^^pression,  all  serve  for  nothing, 
that  all  the  deeds  of  injants  are  absolutely  void,  for,  un- 

Saestionably  they  must  be  so  if  they  all  serve  fornoMiW. 
!j3t  it  is  plain  that  Littleton's  observation  does  not  apply 
to  the  distinction  bet  ween  vot(2  and  voidable  acts ;  but  that 
he    merely  means,  that  i^'ants  are  not  bound  by  their 
*o  «9.  L  X   3 
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deeds.  Let  ussee  in  what  sense  his  great  coiumentalor 
understood  the  passage.  Lord  Coke  observes  upon  it, 
''the  law  hath  provided,  for  the  safety  of  a  man's  or 
"  woman's  estate,  that  "before  the  age  of  21  years,  they 
''  cannot  bind  themselves  by  any  deed."  But  it  admitii 
of  demonstration,  that  Littleton  did  not  consider  «rU  the 
deeds  of  infants  voidable  ouly^  for  LiV^fc^on  himself,  as 
one  of  the  judges  in  a  case  in  the  reign  of  Edward  IV.  see 
year  book,  18  £.  IV.  3,  where  trespass  was  brought  by  an 
infant  within  age,  against  his  lessee,  who  had  entered  by 
virtue  of  a  lease  from  him,  held  thcit ''  there  is  a  diversity 
''  where  a  lease  or  feofiment  is  void»  and  where  it  is  void- 
''  able,  and  that  the  lease  there  was  void  and  the.  lessee 
*'  a  disseisor  ipso  facto,  before  any  entry  by  the  infant 
''  himself  who  was  the  lessor." 

Ilis  lordship,  in  the  next  place,  said  that  in  2  InsL 
()7d,  **.  abargm  and  sale,  enrolled  by  an  infant,  is  denied 
*'  to  be  matterof  record  which  the  infant  must  avoid  dur* 
'•  ing'  his  minority,  and  that  the  book  says  he  may  avoid 
"  it  wlien  he  will."  But  why  wa3  it  denied  to  be  raattec 
of  record,  which  an  infant  must  avoid  during  his  minority  ? 
If  the|reader  will  look  at  the  place  referred  to,  he  will  find 
the  reason  was,  the  bargain  and  sale  of  an  infant  is  not 
effectual ;  but  if  the  bargin  and  sale  had  not  been  void  in 
operation  it  would  have  been  effectual  until  avoided  at 
]east.  His  lordship,  from  some  unaccountable  cause,  omit- 
ed  the  I'eason  assigned  by  Coke  for  the  infant's  having  the 
ability  to  avoid  it  when  he  will,  and  which  reason  was 
•^fof  the  deed  was  of  no  ejffect  to  raise  an  wsc."  As  there- 
fore the  only  effect  and  operation  of  a  perfect  bargain  and 
ULleh  to  raise  an  use;  was  not  this  reason  tantamount  to 
paying,  that  the  deed  was  void  and  had  no  operation. 
What  Coke,  meant  by  the  expression,  f  he  may  avoid  it' 
Haust  have  been  the  same  as  tnat  used  inff'helpdale*^  case, 
that  you  cannot  plead  non  est  factum,  and  say  there  is  no 
deed;  because  the  deed,  as  to  ail  outward  appearance,  that 
fs,  as  far  AS  form  dXkA  formality  go,  is  a  good  conveyance, 
although  frqni  the  latent  circumstance  of  t/i/ancy,  it  is 
inefficacious.  No  co^rt  can  sviy  it  is  a  void  conveyance 
until  that  latent  circumstance  is  made  apparent,  by 
evid^nde  of  the  special  matter ;  and  where  that  is  done^ 
then  tbe  deed  is  seen  to  be  void,  and  all  strangers  may  take 
Itdysintageof  it;  without  any  act  having  been  done  to  avoid 
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it.  The  infant  cannot  say^  that  it  is  not  his  deed,  but  he 
must  shew  that  being  hi$  (viz.  an  infant*s  deed)  it  is  a  void 
one. 

Lord  Mansfield  however  asserted,  that  "  the  reason 
'^  why  an  infant  cannot  plead  hou  e$tja4:ium  is,  because 
^*  it  has  an  operation  from  the  delivery,  and  not  because  it 
''  has  theybrm  of  a  deed."  But  itis  presumed  that  what  haisi 
been  quoted  above  from  Perkins,  and  from  Whelpdale*% 
case^  as  well  as  the  doctrine  laid  down  by  lord  Chief  Jus- 
tice Holt,  and  the  other  judges  in  Thompson  v.  Leach^ 
will  incline  the  reader  to  think  that  the  reason  is,  because 
it  has  the  form,  and  not  because  it  has  an  operation  from 
the  delivery.  His  lordship  himself  admits,  m  page  1808» 
that  powtrs  of  attorney  are  void.  Now  it  is  notorious  that 
an  infant  cannot,  in  the  case  of  a  power  of  attorney,  plead 
non  est  factum,  and  so  all  the  court  said  in  the  above 
case  of  Thompson  v.  Leach.  The  conclusion,  therefore, 
upon  his  lorclship's  own  admission,  is,  that  it  is,  because 
it  has  ih^form  of  a  deed  that  infancy  cannot  be  pleaded* 
His  lordship  followed  up  his  observation  with  the  follow* 
ing  remark,  which  he  seems  to  have  considered  conclusive* 
^' The  deed  of  a  feme-covert  has  theybr;ii,  but  she  may 
^*  plead  non  est  factum,  because  it  has  no  operation.  Th^ 
distinction"  (he  continues) '' between  the  deeds  of yjrwf- 
^  coverts  SLnd  infants  is  important — the  first  are  void,  the 
''  second  voidable  "  The  argument  from  the  passages 
last  quoted  is  to  this  amount — fiferne-covert  may  plead 
non  est  factum;  an  infant  cannot;  yet  both  have  the 
form;  consequently  it  cannot  be  upon  the  ground 
that  an  infant's  deed  has  the  form  that  he  cannot 
plead  non  est  factum.  But  let  us  see  if  themis^  which  sur- 
rounds this  aifemma  cannot  be  dissipated.  Wherea  feme- 
covert  attempts  to  grant,  for  example,  there,  although  it 
hhsk  the  form  of  a  deed,  there  is,  in  tne  eye  of  the  law,  nay, 
in  point  of  fact,  no  deed ;  for  to  every  deed^  there  is  requi- 
site a  grantor  and  Bgrantee  ;  but  there  is  no  grantor  in  the 
case  of  a  feme  cover fs  grant,  consequently  no  deed  of 
^rant,  for  the  very  being  or  legal  existence  of  the  woman 
IS  suspended,  or  at  least  is  incorporated  or  consolidated 
into  that  of  the  husband.   1  Black.   Com.  44^. 

It  is  not  the  mere  incapacity  of  doing  a  binding  act,  aris-^ 
in^  from  thedisabilityofcovrr^/rf,thattstfae  reason-of  there 
bemg  no  deed.    That  consequence  results  from  there  being 

tx«] 
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ID  the  contemplation  of  law  no  such  person  in  existenot 
during  the  coverture  as  to  such  purposes.  And  even  aftertbe 
death  of  her  husband,  she  may  plead  non  tU  factum  ;  be- 
cause it  is  impossible  that  the  grantee  can  shew  there  was 
a  grant,  for  the  more  material  requisite  is  wanting,  viz.  a 
grantor »  Whereas  in  the  case  of  an  infantas  grant,  there 
IS  a  grantor  and  every  other  requisite  to  constitute  a 
good  deed  of  grant.  This  the  grantee  may  make  appa- 
rent, and  consequents  the  latent  defect  of  infancy  must 
be  shewn,  before  the  deed  is  avoided,  but  when  it  is  shewn 
then  it  is  manifest  that  the  deed  was  avoid  one.  Thedeli- 
very  Itself,  in  the  case  of  a  woman,  is  void  ;  for  there  is  no 
such  person  legally  in  existence  as  the  person  who  pretends 
to  deliver :  she  is  civiliter  rnortua,as  amonk,  as  to  this  point. 
See  Bro.  tit.faits.  23. 

Lord  Man^cld  then  <]uoted  Perkins,  sect.  154,  where 
it  is  said,  that  ''if  a  first  delivery  take  effect,  the  second  is 
^'  void  ;  as  in  case  an  infant  makes  a  deed,  and  delivers  it 
^  again  as  his  deed,  this  second  delivery  i$  v(nd;  but  if  a 
''  married  woman  deliver  a  bond  unto  me,  or  other  writ* 
^'  ing,  as  her  deed,  this  delivery  is  merely  void ;  and 
''  therefore>  if  after  the  death  of  her  husband,  she  being 
^'  single,  deUver  the  saoxe  again  unto  me  as  her  deed^  the 
'^  second.delivery  is  good  and  effectual." 

It  is  by  no  means  clear  law  that  there  is  any  such  dis* 
tinction  between  the  delivery  of  a  deed  by  an  infant ;  al- 
though the  same  doctrine  is  advanced  in  Skepparcts 
Touchstone,  60,  and  in  2  Boll.  26,  pi.  t ;  for  MoUe  cites 
no  authority,  and  the  Touchstone  refers  to  Perkins.  Now 
Perkins  himself  is  without  any  authority,  for  the  cases 
cited  by  him  do  not  go  to  the  deeds  ofjeme-coverts.  The 
objection  to  the  distmction  is  not  only,  however,  that  the 
authorities  referred  to  do  not  support  it,  but  that  there  are 
authorities  against  any  such  distinction ;  for  there  are 
cases  in  the  reign  of  Henry  VI.  and  Henri/  VII.*  wherein 
it  was  held  that  there  is  the  same  law  in  the  case  of  &femc^ 
covert  ^s  of  an  infant,  with  respect  to  a  second  delivery 
of  their  deeds.  It  is  allowed,  however,  tliat  the  modern 
doctrine  is  that  there  does  not  exist  such  a  distinction,  and 
thata/fiTie-coo^r^  may,  afler  coverture,  plead  non  esi/ac* 
turn;  but  the  books  do  not  furnish  us  with  the  grounds  of 
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tlie  difference.    The  only  one  which  suggests  itself  to  my 
xnind  i$,that  which  I  have  above  stated. 

Although  in  the  abstract  this  is  a  qiTestion  of  very  great 
importance^  yet  it  is  of  no  consequence  as  far  as  it  regards 
the  subject  now  under  discussion^  for  it  was  urged  by  Lord 
Mansfidd  merely  to  prove  that  the  datd  of  an  infant  is 
voidable  and  not  void,  and  we  are  disposed  to  concede  that  it 
is  only  voidable;  for  certainly  there  are  many  authorities 
besides  Per/ci/is,  as  the  year  books,  1  ii.  VI.  4  ;  8  //.  VI. 
7,21;  1  //.  VII.  J4;  Bro.  Abr. fails,  pL  8  ;  C  Roll  Abr. 
*Z6 ;  and  Shep.  Touch.  60,  amongst  many  others^  to  shew 
that  it  is  on\y  voidable.  •  But  the  material  point  to  be  con* 
sidered  is  in  what  seme  the  deed  may  be  said  to  be  voidable 
only  and  not  void.  I  marntain^  it  is  because  in  point  of 
form  it  is  a  deed,  and  therefore  won  est  factum  is  not  plead- 
able, as  contended  above  with  respect  to  IVhelpdale's  case; 
bat  althongh  non  est  factum  cannot  be  plepded^  because  It 
is  good  in  point  of  iorm,  yet  it  is  voia  ab  initio  as  to  ail 
operation.  The  words  used  by  Perkins,  if  the  first  delivery 
take  effect,  are  important,  for  in  «ase  of  nu  infant ^  the  first 
delivery  does  take  effect,  because  there  is  a  person  to  de- 
liver. In  the  caseof  ayiTTie-corcr^,  the  first  delivery  doth 
ootitaVe  effect,  because  there  is  no  such  person  in  exist- 
ence, she  being  civiliter  mortua,  and  her  civil  functions 
suspeaded,  as  to  any  separate  capacity  of  making  a  deed. 
In  Shep.  Touch.*  it  is  said,  that  if  an  infant,  8cc.  deliver  a 
deed,  &c.  (in  which  case  the  deed  is  not  void  but  voidable) 
and  afber,the  infant  bein^  of  full  age,  do  deliver  thisdeied 
again  the  second  time,  this  second  delivery  is  void.  Now 
here  we  are  expressly  told  that  the  deed  is  voidable;  l^ut 
in  what  sense  is  it  said  to  be  voidable  9  clearly  not  that  it 
bath  any  operation,  but  that  non  est  factum  cannot  be 
pleaded ;  for  the  Touchstone  refers  to  l¥htipdale'%  case, 
which  is  a  principal  authority  for  our  doctrine ;  and 
it  refers  also  to  the  very  section  of  Perkins  which 
I/>rd  Man-^eld  cites.  Rolle,  after  saying  that  the  se^* 
cond  delivery  is  void,  adds  this  reason,  because  it  was 
bat  voidable  by  plea,  not  void:  and  he  in  2  FoL  26,  pt.  S, 
explains  it  further  by  observing,  that  '  if  a  writing  by  the 
^rst  delivery  takes  ^ect  as  a  deed,  although  it  be  void  in 
operation,  vet  a  second  delivery,  at  a  time  when  it  may 
operate  ia  law,  shall  be  void,  and  shall  not  make  it  good,' 

•  Loc.  cfY. 
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and  he  instances  the  case  of  a  deed  of  confirmation  of  an 
annuity  delivered  before  the  deed  of  grant,  and  delivered 
a  second  time  after  a  grant.  This  second  delivery  (said 
he)  is  void,  because,  although  by  the  first  delivery  it  did 
not  take  effect  as  a  coutirniution,  but  was  void  in  operation 
yet,  it  was  his  deed,  for  he  could  not  plead  non  est  factum. 
So  with  respect  to  the  second  delivery  of  the  deed  of  grant 
of  an  infant,  although  by  the  first  delivery  it  did  not  take 
effect  as  a  grant,  but  was  void  in  operation,  yet  it  was  his 
deed,  for  he  could  not  plead  non  est  factum.  See  also  Loc^ 
cit.pL  10.  It  is  true  that  a  contrary  opinion  was  express- 
ed in  the  8  H.  VL^  and  in  the  other  cases  referred  to  by 
Rolkf  with  respect  to  the  particular  case  of  the  annuity, 
somecontendingthatit  was  a  deed  by  the^Vs^  delivery^ 
others  that  it  was  not.  Whether  it' was  a  deed  or  not 
seems  not  to  have  been  decided,  but  all  appear  to  have 
thought  that  if  the  first  delivery  takes  effect,  the  second 
i%  void,  for  the  judgment  went  upon  the  default  of  its 
never  having  been  traversed  that  the  first  delivery  was 
before  the  grant,  (see  the  case,  and  see  also  Bro.  Abr, 
Traversper  sans  ceo.  59)  and  that  specialty  could  not  be 
avoided  by  mere  averment;  1 //•  VII.  14 ;  6  J3ro.  ^6r« 
Det.  135.  But  this  difference  of  opinion  ^oes  only  to 
the  question,  as  to  whether  the  first  delivery,  in  that  par- 
ticular case,  made  it  a  deed  or  not,  and  does  not  affect  the 
Seneral  proposition,  that  where  there  is  a  deed  by  the  first 
elivery  it  cannot  be  denied  by  plea  of  non  est  factum, 
although  it  is  void  in  operation.  Nordo  those  cases  shake 
onr  arguments  upon  the  point  of  infancy,  but  on  the  con- 
trary confinn  them,  for  in  those  very  cases  it  was  said 
that  if  one  within  age  make  a  deed,  and  deliver  it  within 
age,  and  redeliver  it  %tfuU  age,  yet  the  deed  is  void,  and 
Martin  save  the  reason :  the  deed  was  void  by  plea,  but 
Dot  voidon  the  first  livery ;  8  H.  .VI.  7.  So  in  another  ar- 
gument of  the  .case,  it  was  said  that,  if  an  infant  delivers  a 
aeed  tome,  within  age,  this  isadeed,  and  yet  Lshall  never 
have  any  advantage  from  it,  8  /f.VI.  22 ;  perGodred.  And 
again  in  1  £f.VI.4,  and  1  /i.VIL  14,t  it  was  said  by  Pas- 
Ion,  Rolfe  and  Vavisor,  that  the  second  delivery  was  void 
because  it  took  effect  (tiet  ^uel  puet  estre.) 
After  stating  from  Perhns  that  the  second  delivery  of 
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iUi  iDfant's  deed  is  void^  because  the  first  was  voidable^  as 
beforeobservedy  his  lordship  theD  saidthaf  two  objec* 
'^  tfons  had  been  made  at  the  bar  to  that  proposition  ;  the 
^'  first  being  that  leases  by  an  infant  by  deed^  upon  which 
•^  no  rent  is  reserved,  are  absolutely  void^  therefore^  the 
*^  criterion  '  whether  the  deed  is  void  or  voidable*  does 
*'  not  depend  upon  the  dcfireri/,  but  upon  the  matter  and 
^'  contents,  ^  whether  it  may  possibly  be  for  the  infant's 
^^  benefit;'  andsecondly^  a  surrender  by  an  infant  by 
^'  deed  is  absolutely  void,  therefore  a// deeds  are  not  void^ 
*^  able  only**  Now,  before  I  follow  the  court  in  combat- 
ing the  force  of  those  objections,  I  must  remark  that  ia 
the  arguments  on  the  case,  the  distinction  which  I  have 
Tenturedto  submit,  between  a  deed  being  as  a  deed  void- 
able only,  and  its  being  at  the  same  time  totally  void  as 
to  any  operation,  which  it  could  havcf,  seems  not  to  have 
been  sufficiently  attended  to  and  enforced  by  the  counsel 
ID  Zouch  v.  Parsons;  for  we  will  without  hesitation  admit, 
that  whether  the  deed'is  void  or  on\y  voidable  doth  depend 
upon  the  delivery ;  and  at  the  same  time  contend,  that  whe- 
ther that  deed  hath  any  operation  or  not  depends  no/ upon 
ihedeHvery  but  upon  the  matter  and  content ;  for  our  argu- 
inent  is  that,where  there  is  a  semblance  of  benefit  upon  the 
face  of  the  deed,  it  hath  an  immediate  operation,  and  cannot 
be  avoided,  until  the  infant  is  of  sufficient. age  to  judge  of 
the  prudence  of  his  making  such  a  contract;  but  where 
there  is  no  semblance  of  benefit,  there,  although  the  deed 
js  a  good  deed  in  point  of  form,  and  cannot  be  avoided 
without  pleading  the  special  matter,  yet  as  to  anv  opera^ 
ftonit  is  totally  voti;  and  the  infant,  either  within  age 
or  at  any  other  time,  although  he  does  no  act  to  avoid 
;t,  ms^  set  it  at  nought  by  pleading  specially.  We  do  not 
therefore  object  to  the  proposition  that  the  first  delivery 
piakes  the  deed  good,  provided  it  be  understood  v  that,  al- 
though voidable  on  account  of  its  having  the  form  of  a 
jleed,  it  is  nevertheless  totally  void  in  point  of  operation  ^ 
and  we,  therefore,  shall  not  endeavour  to  substantiate 
those  objections  with  theyiewof  proving  that  the  deeds 
hemgVQidox voidable,  depends  upon  the  delivery,  but  for 
^he  purpose  of  ^hewing  that  those  deeds  are  ^n  point  of 
pperationvoid. 

''As  to  the  first  olyection,  ^'  said  his  lordship,  "there 
are  many  o^t'r^r  sayings,  but  there  is  no  sufficient  authority 
clearly  to  outweigh  the  reason  against  the  position.  I  can- 
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not  find  a  case  adjudged  singly  upon  this  ground."  Now  let 
^*  US  see  how  that  is.  In  rftimpkreston's  case,  2  Leo.  21 6; 
Moore,  103,  under  the  title  of  Lane  v.  CooptVy  it  was 
lesolved,  by  the  opinions  of /fr/jry  and  Southcote  against 
Gawdif,  that  the  lease  being  without  rent  or  other  recom- 
pense, was  utterly  void  ;  and  Gaxvdy  himself  considered 
It  good  upon  the  ground  5a/e/y  of  its  being  ^ good  consider-' 
ation,  and  for  his  profit,  it  having  been  made  to  try  his 
title.  Lord  Man^ield  observes,  that  the  judgment  was 
upon  the  rights  and  merits  of  the  case,  and  not  npon  the 
point  of  the  lease.  Kow,  Moore  informs  us,  that  the 
etise  was  divided  into  ten  points,  the  seventh  of  which  was, 
whether  the  lease  of  an  infant  without  rent  reserved  is 
void  or  voidable  ?  And  '  they  all,  except  Gazcdif,  agreed 
'that  it  is  roiVi,  because  it  hath  not  any  consideration -^ 
'  but  ifrrw/ is  reserved,  it  shall  be  hutvoidable,  and  so  a 
'^rojJ^Ww^made  •with  the  proper  Art  nrf  of  an  infant  is  only 
*  voidable',  and  they  said  that  any  stranger  might  take 
advantage  of  it,  by  allegation,  evidence, or  otherwise.  See 
Moore,  10.5.  This  case,  ther^efore,  appears  to  me  to 
look  very  like  an  authority  that  the  lease  of  an  infant  i4 
void  where  no  rent  is  reserved. 

His  lordship  further  said  in  opposition  to  Southcoif, 
and  Wray,  that  '^  it  was  greatly  tor  the  infant's  Jbcnefit, 
*l  having  been  to  try  th^  title,  that  the  objection  was  turn* 
'*  ing  his  own  privilege  of  infancy  against  him  to  bar  hi? 
''  recovering  and  that  besides  the  lease  was  by  parol.*' 
With  respect  to  its  turning  his  own  privilege  of  infancy 
against  him,  does  it  not  shew  that  the  court  must  hav^ 
most  strongly  been  of  opinion  that  it  was  totally  void,  since 
they  hdd  so  great  an  inducenient  to  have  considered  it 
good,  if  it  had  been  practicable  ?  The  court,  in  Jitim^ 
phreston's  case,  seems  to  have  thought  from  tlie  .word 
rerompensc  that  it  must  be  a  quid  pro  quo,  the  benefit 
arising  from  his  property  and  esrate,  which  must  save  the 
lease  from  being  void.  It  is  almost  superfluous  to  observe, 
that  this  lease  being  by  parol,  was  not  voidable  in  any 
sense  of  the  word,  but  void,  and  that  non  est  factum  might 
have  been  pleaded.*     His  lordship  continued  *'  as  to  tlie 


*  Q.  Is  non  estfactvm  the  proper  pita  to  avoid  a  parol  de- 
raibC ;  and  would  not  the  proper  plea  be  noti  demisU  ?  These  are 
tantamount  to  each  otheiv  ^^^^  therefore  leave  the  present  ques« 
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"  second,  the  authority  of  Uo^d  s, Gregory  was  cited,  and 
''  sayinss  arguendo  in  Thompson  v.  Leuch.  The  case  of 
*'  Lloyd  V.  Gregory  was  determined  upon  a  special  ver- 
"  diet  by  three  judges,  of  whom  Sir  nilliam  Jones  and 
**  Croke  were  two."  That  case  was  as  follows ;  a  lease  was 
made  1  £.  V  I.  by  a  dean  and  chapter  for  50  years,which  lease 
being  afterwards  assigned  to  infants,  they,  29  Elizabeth, 
took  a  new  lease  of  the  same  lands,  from  the  then  dean  and 
chapter f  for  the  same  term  and  under  the  same  rents  and 
covenants  as  were  in  the  first.  The  second  lease  might 
have  been  avoided  by  the  succeeding  dean  and  chapter, 
under  It)  Eiiz.  ch.  10,  and  the  question  was,  whether 
the  first  lease  was  determined  by  the  surrender  of  the 
infants  ?     Croke  informs  us  (Sec  Cro,  Car.  j()2)  that  *  all 

*  the  court  held^  that  a  surrender  by  aiijnfant  cannot  be 

*  by  deed^  but  that  it  is  absolutely  void ;  and  that  a  sur- 
'  render  by  the  acceptance  of  a  second  lease  is  void» 
^  because  it  is  without  increase  of  his  term  or  decrease  of 
^  his  rent,  and  where  there  is  not  an  apparent  benefit  or 
'  the  semblance  of  a  benefit,  his  acts  are  merely  void** 
According  to  Croke*s  Report,  therefore,  it  was  decided  in 
this  case  oi'Lloud  v.  Gregory  that  an  infant's  surrender  is 
void;  but  Lord  Mansfield  endeavoured  to  invalidate  this 
representation  of  Croke  by  an  extract  from  Sir  William 
Jones's  Reports,^  page  406.     *  That  the  second  lease  being 

*  void ;  made  an  end  of  the  question,  and  that  the 
'judges  gave  no  opinion  upon  the  other  points ;'  and  upon 
this  his  lordship  concluded,  that  it  was  the  circumstance  of 
the  second  lease  being  vot(/,  that  caused  the  surrender 
of  the  infant  not  to  be  good,  for  thaf  the  cause,  ground  and 
condition  of  the  surrender  failed."  But  we  shall  contend 
that  the  reports  of  Croke  and  Sir  JVilliam  Jones,  are  not  at 
variance  upon  this  case,  and  that  the  reason  of  the  sur- 
render's beine  void  was,, because  it  was  the  surrender  of 
an  infant,  and  not  because  the  second  lease   was  void. 

tion  indifferent  either  way  to  depend  wholly  upon  the  effect  of 
the  lease  ab  initio.  Wc  venture  to  suggest  this  formal  cor- 
rection, because  we  apprehend  our  correspondent  is  more  inti* 
mately  acquainted  with  conveyancing  than  with  the  roere/orm« 
of  ti/ecial  pleadings  and  w«  wish  that  his  argument,  which  still 
koldl$,  should  not  be  subject  to  any  cavil  on  account  of  such  a 
trifling  slip* 

NO  30.  [  Y  ] 
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Jones  says,  that  the  first  question  was,  ^  whether  the 
first  lease  was  determined  ?'  And  <  that  it  was  agreed  that 
the  second  lease  was  void,  and  the  first  lease  continued 
stiU;'  bathe  does  not  say  that  the  first  lease  continued, 
upon  the  ground  that  the  second  lease  was  in  itself  void ;  not 
does  it  appear  that  the  second  lease  was  considered  to  be  in 
itself  f^ota.  It  was  argued  that  it  was  voidable  only  by  the 
succeeding  dean  zni  chapter  \h\ilf  if  Lord  Man^el^s  view 
of  the  decision  in  Lloyd  and  Gregory  be  correct,  the 
court  must  have  held  that  such  a  lease  as  the  second  lease 
in  that  case,  is  merely  void ;  that  it  would  have  been  void 
had  the  surrender  been  even  maile  by  a  man  of  full  ase. 
Now  was  an V  such  doctrine  held  by  tne  court  ?  Nay  did 
they  not  decline  to  give  any  opinion  upon  that  very  point  i 
According  to  Jones  himself  tne  second  point  moved  was 
'  whether  a  lease  by  a  c^eim  and  chapter,  not  being  war-* 
'  ranted  by  the  13  Elizabeth,  shall  be  t;ot(i  during  the  life 

*  of  the  dcan^  or  only  voidable  by  the  successor  ?'  And 
Jotjes  says,  that  to  that  point,  amongst  others,  'the justices 

*  did  not  speak'.  It  is  therefore  manifest  that  the  surrender 
could  not  nave  been  held  void  upon  the  ground  that  the 
second  case  was  in  itself  voii.  The  secondlease  certainly 
was  void  ;  not  that  it  was  so  in  itself  in  its  own  nature, 
but  because  the  surrender^  which  was  the  comideration 
ofitsbeingmade,was  void.  If,  however,  the  surrender  could 
have  been  good,  it  is  contended  that  the  second  lease  would 
not  have  been  totally  void,  but  voidable  only,  by  the  suc- 
ceeding dean  and  chanter.  For  surely  the  dean  who 
made  the  lease  would  have  been  bound  by  it  at  all 
events  during  his  life  ;  for  although  the  statute  makes 
all  such  leases  void,  yet  the  intention  of  theieeislature 
was  only  to  protect  the  successors  from  prejudice  and 
that  would  be  eflTected  wilhoilt  authorizin]^  the  lessor  to 
injure  his  lessee  by  taking  advantage  of  his  own  wrong- 
ful act.  However,  the  court  did  not  say;  in  Uoyd  and 
Gregory,  whether  the  lease  of  a  dean  and  chapter,  contrary 
to  the  statute,  would  be  considered  void  ox  voidable.  Lord 
Mamfieid  further  observed,  that  ^'  Croke^s  note  might  be 
''  confounded  with  what  passed  upon  the  trial  at  bar,  for 
''that  Jio//e  states  sayings  to  that  effect  upon  the  trial  at 
''  bar.''  Now  as  Croke  was  one  of  the  judges  in  the  caae> 
and  professes  to  give  the  decision  upon  the  ipecialverdici, 
there  cannot  be  a  shadow  of  reason  for  believing  that  his 
note  was  confounded  with  what  passed  upon  the  trial  at 
bar.  Croke  is  too  accurate  a  reporter,  too  sound  a  lawyer, 
to  make  any  such  blunders  or  misconceptions.    With  res- 
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pect  to  those  zayimgwo^RoUe^BA  his  lordship  slightingly  terms 
tbem>  it  must  not  be  passed  over  that  ihe^  are  accompaoied 
by  the  words  rewlveapcr  curiam  !  Keterrin^z;  to  this  case 
of  Lloyd  and  Gregory ^  Rol/c  says,  *  ifao  infant  surrender 
a  lease  for  years  to  him  in  reversion,  this  is  void»  and 
cannot  be  made  good  by  an  aji^reement  at  full  age.  Per  curs'- 
€im  J  resolved  on  a  trial  atbar.'  It  is  to  be  observed  also  that 
Rolle  goes  on  to  notice  the  decision  upon  the  special  ver- 
dicU  upon  the  point  whether  the  infant's  agreement  to 
the  new  term  after  his  coming  of  ag;e,  should  be  a  snr« 
vender  in  law  of  the  first  estate;  as  well  as  upon  the  other 
points,  and  he  says, '  but  upon  a  special  verdict  found  of 
'  it,  among  other  things,  and  afterwards,  upon  an  arfu^ 
^  ment  at  bar,  \1^b;a  adjudged  per  curiamx^VL  this  pomt, 
'  that  becmuu  it  could  not  be  for  the  advantaffe  of  the  in-- 
'Jam,  therefore  the  law  adjuged  it  void  ab  initio.  These 
Mayingis  oi  Rolte.  (who  appears  to  have  examined  the 
entry  upon  the  roll)  do  therefore  add  additional  weight  to 
thereportsof  Croikc  apd  Jon^s;  and  upon  the  whole  it  is  sub* 
mittea  that  the  case  of  Lloyd  and  Gregory  also,  looks 
very  like  an  authority,  that  the  surrender  of  an  infant^ 
where  there  is  no  semblance  of  benefit  to  him,  is  absolutely 
void  ab  initio. 

Lord  Monoid  then  came  to  the  case  of  ThompiOTs  x. 
Leach  above  referred  to,  which  was  as  follows ;  a  person 
non  compos  a  tenant  for  life,  with  remainder  to  lus  first 
and  other  sons,  remainder  over,  made  a  surrender  to  him  in 
reversion,  before  the  birth  of  a  son,  with  intent  to  destroy 
Ibe  conttnsent  remainder  and  died,  leaving  issue  a  son, 
and  it  was  held  that  the  surrender  was  void  ab  initio;  and 
the  son,  though  he  claimed  as  remainder-man,  and  not  as 
heir,  might  take  «lvan,tage  of  it.  '*^  In  Thompson  v.  LtachJ^ 
nlA\k\%  lorddufj  ''much  is  said  in  argument  to  prove 
^'  the  surrender  oiF  an  infant  or  lunatic  to  be  void,  to  get 
*'rid  of  some  doctrine  laid  down,  in  ffAttftagAam's  case, 
**  that  the  remainder-m^n,  injured  by  the  act,  could  not 
^  avoid  it ;  but  more  is  said  to  overturn  that  doclrinew 
*^  There  is  no  difference  in  this  respect  between  the  hein 
^  in  tedl  and  the  remainder-man ;  neither  claims  under 
**  bim  whose  act  isin  question,  but  both  claim  nerfovmam. 
''  dom!'  And  be  then  cites  Palmer,  954,  and  Litt.secU 
6S5,  to  show  that  he  in  remainder  and  the  donor  shall 
lake  advantage  of  infoncy.    Now  the  object  of  his  lord-' 

t  T£] 
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ship  was  to  prove^  that  the  surrender  being  void  or  void- 
oblcj  was  not  necessary  to  the  judgment  in  the  case  of 
Thompson  v.  Leach,  because  it  had  been  said  by  Doddridge, 
that'  he  in  remainder  shall  take  advantage  of  infancy/ 
and  because  Littleton  had  said  that '  it  should  seem  against 
^  reason  that  sl  feoffment  made  by  an  infant  should  grieve 
'  or  hurt  another  to  take  from  them  their  entry/  &c.  It 
was  meant  to  be  applied  in  this  way ;  if  the  remainder* 
pian  or  donor  may  take  advantage  of  infancy y  then  tbey 
might  have  avoided  the  surrender,  and  so  it  was  imma- 
terial whether  it  was  void  or  only  voidable  in  that  case. 
But  upon  this  I  have  to  observe,  'that  the  weight  of  author 
rity  certainly  is,  that  a  remainder-man  shall  not  take  ad- 
^cantage  of  infanctf  where  the  deed  is  only  voidable.  The 
passage  in  Littleton  certainly  do^s  not  go  to  prove  that 
they  shall ;  for  that  passage  hath  a  connexion  with  tho 
two  preceding  sections  relatine  to  feMe  coverts  Budjoint* 
tenants,  viz.  that  it  would  be  bard  the //(/anf'sycro^jfteit^ 
should  take  away  their  entry^  inasmuch  as  in  the  case  of 
the  feme  covert,  her  right  of  entry  remained,  and  in  thaft 
of  the  joint-tenant  such  light  of  entry  accrued  to  the  sur- 
vivor. That  there  is  such  a  connexion  between  the  sec- 
tion 655  and  the  two  preceding  sections  in  Littleton,  is 
evident  from  his  following  up  the  passage  above  extracted 
with  this  concluding  remark;  ana,  *  for  these  reasons,  it 

*  seemeth  to  some  that  after  the  death  of  such  husband  so 

*  being  within  age,  at  the  time  of  the  feoffxneut,  that  his 
'  wife  may  well  enter/  8tc.  With  respect  to  the  opinion 
expressed  by  Doddrige,  '  that  the  donor  might  enter/  it 
is  to  be  observed  that  Lord  CokC'  in  Beverley'^  case,  4  Rep^ 
123,  and  in  Whittit^ltanit  case,  8  Rep.  84,  distinctly 
lays  it  down,  that  privies  in  estate  shall  UQt  take  advantage 
of  the  infancy  of  the  other.  And  he  gives  this  reason 
that  no  right  accrues  of  the  donor.  He  makes  a  few  ex- 
ceptions. However;  as  that  of  an  infant  seised  in  right  of 
his  wife,  and  the  survivor  of  two  joint-tenants  where,  (as 
Littleton  observed)  the  right  remained  to  the  wife  or  ac- 
crued to  the  survivor,  who,  he  says,  may  enter  the  one 
after  the  death  of  her  husband  and  the  other  after  the 
death  of  his  companion.  Indeed  upon  Doddridge*s  own 
reasoninfi^,  the  surrender  in  Thompson  v.  Leach,  must  have 
been  void;  for  he  agrees  to  the  rule  that  none  shall  take 
advantage  of  infancy  but  a  privy  in  bloody  or  he  wha  i* 
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heir,  as  laid  down  in  WhUtitigkanC%  case.  He  only  con« 
tendft  that  there  are  some  exceptions  to  the  rule,  and  that 
those  exceptions  are  where  the  following  reason  applies, 
viz.  the  reason  of  all  this  is.  that  one  shall  not  be  without 
remedy  when  he  hath  right  without  any /acA^s;  now  it 
will  be  seen,  that  whether  the  rem ainder-maa  hath  such 
right  ojr  ni>t  resolves  itself  into  the  point,  whether  the 
i]^ ant's  deed  be  void  or  not ;  Doddriage  is  supposing  the 
case  of  H feoffment,  which  being  voidable  only,  hatn  an 
operation  for  the  time;  and  is  a'  forfeiture,  pro  tempore 
at  least,  of  the  estate  for  life,  supposing  theyiro^or  to  have 
had  such  an  estate;  but,  as  the  right  of  the  remainder- 
man arose  in  consequence  of  the  forfeiture,  we  perceive 
that  if  the  conveyance  had  been  of  a  nature  to  make  it 
'Void  ID  operation,  instead  of  being  voidable  only,  then. 
there  would  have  been  no  forfeiture,  and  no  right  of  en- 
try would  have  attached  in  the  remainder-man  for  the 
particular  estate  would  not  have  been  affected  at  all, 
where  the  intended  conveyance  of  it  is  void.  Upon  the 
authority  of  Doddridge,  therefore,  the  remainders-man,  in 
the  case  of  Thompson  v.  Leach,  was  not  entitled  to  enter, 
upon  any  other  ground  than,  that  tlie  surrender  in  th^t 
case  was  absolutely  void.  Indeed,  if  the  conveyance  id 
jf'Aompf^n  V.  Leach,  had  been  voidabk  only,  in  point  of 
operation,  the  remainder-man  could  not  have  had  arieht 
to  enter  in  that  case,  for,  at  the  time  of  the  surrender, 
the  renisrinder-man  was  not  in  esse,  and  so  his  right  never 
could  have  accrued  to  him.  It  was  the  case  of  a  contin-* 
gent  remainder,  and  this  circumstance  suggests  another 
argument,  that  if  the  surrender  bad  not  been  held  to  be 
at^olutely  void,  and  so  the  particular  estate  continued, 
the  remainder-man  never  could  have  entered ;  for  by  the 
known  rule  of  contingent  remainders,  if  the  remainder- 
man 19  not  lit  esse  when  the  particular  estate  determines, . 
the  contingent  remainders  had  been  destroyed  for  ever. 
But  being  void,  the  particular  estate,  consequently,  did 
not  determine;  and  so  the  contingent  remainder  was  not 
destroyed.  It  appears,  therefore,  that  id  jnompson  v. 
Leach,  the  question  depended  solefy  opon  the  ground, 
whether  -the  surrender  was  void  or  mot.  At  least  this  is 
positive,  that  ihe  Judses  themselves,  among  whom  was 
Lord.  Chief  Justice  jSolt,  thought  that  it  was  necessary 
to  decide  whether  the  surrender  was  void  or  not,  and  did 
absolutely  decide  the  case  upon  the  ground  that  tV  watvoid^ 
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Thej  all  held  '  that  the  case  of  an  infant  and  a  man 
'  nou  compos,  are  parellel  in  all  things,  both  in  law   and 

*  reason,  except  that  a  non  compos  cannot  stultify  himself 
'  to  avoid  his  grant.  That  the  surrender  was  absolutely 
'  void.  That  all  persons  might  take  advantage  of  it^  and 
'  that  the  estate  remained  in  Simon  Leach  (the  surren- 

*  deror)  notwitlistanding,  and  so  the  contingent  remainder 
'  vested  before  the  particular  estate  determined  /  i  Lord 
Maymond,  3 J  5.  S  Modern,  310. 

Lord  Mav^cld  said^  that  the  comparison  between  a 
man  non  compos  and  an  in/ant,  was  not  just;  but  he  did 
not  attempt  to  point  out  any  difference.  Nor  itis  cod« 
ceived  could  any  have  been  pointed  out  besides  that 
admitted  hy  the  court  itself. 

The  judgment  in  Thompson  v.  Leach  was  af^rwards 
affirmed  iu  the  house  of  Lords^see  S/tower's  Cases  in  Pari* 

Having  now  gone  throagh  all  the  authorities  which 
were  relied  upon  by  my  Lord  Man^eld,  -in  the  case  of 
Zoiich  V.  Parsom,  upon  Ihe  subject  of  the  distinction  be- 
tween theroi^  and  voidable  acts  oi' infants,  1  shall  conclude 
with  merely  expressing  a  hope,  that,  although  I  have  pur« 
sued  the  investigation,  with  the  freedom  of  an  indepen- 
dant  mind,  yet  tnal  it  will  be  found  to  be  not  disgraced  by 
any  marks  of  petulance.  In  a  search  after  truth  it  always 
has  been  and  ever  will  be  with  me  a  golden  rule,  *  to  weigti 
'  men's  reasons  not  tlieir  iiames,'  bearing  in  mind  at  the 
same  time,  that  when  a  trul^  great  character  is  attacked 
with  effrontery,  because  of  an  unsound  argument,  the  as- 
sailant betrays  a  pitiful  littleness  of  soul^  which  rend^rf 
Kim  an  object  of  ridicule  and  contempt. 

Stuubns. 

P.  S.  In  this  communication  I  have  declined  to  disprove 
any  more  of  the  positions  of  your  correspondent  R.  R.  of 
^bis  o^A^rse//*(/Vt/o»becuse  it  would  have  made  it  loo  long* 
and  I  was  unwilling  to  confuse  the  examination  of  Loird 
itansfieltn  argvtacnt  with  any  foreign  matter.  Indeed 
intli*  respect  to  many  of  these  positions,  I  have  been  aotir 
cipated  by  your  respectable  correspondent  M.  G.  who 
seems  lo  have  fotlciwed  aphis  antagonist  with  so  mucken* 
ergy  as  to  have  caused  bim  to  fly  from  the  field  with  pvecir 
pilatien. 

Lincoln's  lun^  24rA  Majf,  I S06. 
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WE  Rcknowlege  ourselves  much  obliged  to  Student  for 
the  labour  wliich  Ife  has  taken  in  the  investigation  of 
this  subject.  He  has  treated  it  with  that  candour  and  in- 
iegritj  in  argument,  which  we  could  wish  to  see  adopted  in 
every  discussion  concerning  matters  of  science,  ana  which, 
is  particularly  desirable  in  a  work  of  such  a  nature  as  the 
present.  If  he  supposes  that  Crlto  and  R.  K.  are  one  and 
the  same  person,  he  is  mistaken.  They  have,  we  are  as- 
sured, no  more  connection  than  himself  and  M.  G.  or 
than  either  of  them  and  K.  R.  That  the  latter  has  re- 
tired discomfited  and  disgusted,  we  would  not  have  hitQ. 
presume.  He  could  not  hope  .to  support  the  positions 
which  he  basadoptcd,with  better  arguments  than  those 
urged  by  Lord  MansfUldf  and  when  he  had  shewn 
that  his  opinions  were  supported  by  such  an  authority,  we 
presume  he  thought  he  had  done  enough.  The  present 
discussion,  we  believe  will  be  as  acceptable,  to  R.  R.  as  it 
is  to  ourselves,  and  to  all  those  who  wish  to  see  the  rules 
and  principles  of  the  law  fairly  examined  in  order  to  their 
being  placed  upon  their  true  fouodation. 
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THE  following  TABLES  of  FEES  having  be^n  pab- 
■  lished  by  the  Society  of  Northern  Jgcnts,  we  believe, 
upon  consultation  with  the    Master  ot\the  King's  Bench 
Office,  we  insert  them  for  the  benefit  of  our  readers. 

KING'S  BENCFI  —Costs  ^oa  plaintiff. 

Agent* 9  Chargr. 

£  *'  ^ 

Instructions  to  sue  and  filing  warrant        -  0  S  4 

Paid  for  warrant    -           -            -            -  O  S  4 

Bill  of  Middlesex-               ^            -            -  0  9  6* 

Latitat          -        -                 -                 -  0  ll  10 

illias  capias,  &c.                -                  -  0  9  6 

Non  om.  capias                -             •            •  O  VI  lo 

Attachment  of  privilege                •            -  o  9  6 

Searching  for  buii                -^                —  0  1  S 

Copy  notice  of  bail,  and  affidavit  of  justifica- 1  q  t  q 

tionsent            -            -            -                   j  ^  *  ^ 

Entering  exceptions  to  bail>  copy  and  tarries  0  16 

Common  bail  sec.  Stat.                 -             -  O  6  6 

Instructions  for  declaraUoD,  replication,  &c.  0  3  4 
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Agent's  charge* 
Drawing  declarations,  replications,  &c.  per  folio  O  0  6 
Copies  on  paper,  per  folio  -  -  0     "     ** 

Ingrossing  bill,  per  folio  (exclusive  of  parch-  1    ^ 

ment  and  duty,  and  filing  continuances)       J 
Rule  lo  plead  -  - 

Drawing  notice  of  declaration,  and  copy  sent 
Searching  for  and  demanding  plea 
Attending  summons  for  time  to  plead,   and  1 

cop}'  order  -  •  J 

Copy  general  issue  sent 
Copy  rule  to  pay  money  into  court 
Attending  to  take  money  out  of  court 
Drawing  issue,  per  folio 
Entering  on  the  roll,  per  folio,  besides  the  roll 
Warrants  of  attorney  and  docket 
Notice  of  trial,  copy,  and  service         - 
Copy  paper-book,  to  keep  and  to  send  into  the  1 

country,  per  folio  each  -  J 

Drawing  placita  and  jurala 
Ingrossing  record,  per  folio 
Fee  on  passing  -  - 

Attending  to  name  a  special  jury 
Attending  to  reduce 
Venire 

Attending  to  return  venire 
Distringas  .  .  - 

Spa.  ad  test.  -  -  -^ 

Mittimus  into  a  county  palatine 
Drawing  brief,  per  sheet 
Fair  copy  .  -  - 

Attending  court  cause  in  the  paper 
Drawing  interlocutory  judgment 
Drawing  inquiry  part  •  .  - 

Ingrossing  inquiry,  per  folio 
Fee  on  inquiry  -  - 

Attended  execution  of  inquiry 
Attending  court  on  motions  for  new   trials,  1 

arguments,  &c.  -  J 

Rule  for  judgment 
Attending  associate  forpostea 
Attending  stamping 

Attending  stamp  office  on  other  occasions 
Kotice  of  taxing  costs 
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L.  $.  i. 

Biliof  costs  on  postea               «               -  O  £    6 

Tlie  like  on  iDquisitioD            «            «  0  2    0 

Attending^  the  taxing  on  postea            -  0  9    4 

The  like  on  inquisition             -             -  O  S    4 

JDrawing  and  entering  final  judgment^  attend- *!  q  c,    * 

ing  and  paid                -            -                    ^  u  o-    l 

Ca^  sa.  or  n.  ftu               -  0  9    S 

Testatam  ditto                ^        «        .  0  9    0 

Nott  oinittas  ditto              '-               -  0  9    9 

Non  om.  test,  ditto               -               -  O  10    S 

Term  fee  and  letters               -               -  0  6    6 

Ibr  defendant. 

Instructions  to  defend  and  filing  warrant  0  5    4 

Paid  for  warrant                -                -  0  5    4 

Filing  common  bail            -            -  O  6    8 

.Entering  appearance  action  by  original  0  5    6 
Attending  to  file  bail  piece            -                -018 

Notice  of  filing  copy  and  service                -  0  16 

Copy  fliGdavits    ot  justification^  to  deUver,^  0  0    6 

plaintiff's  agents  -  -  / 

Notice  of  justification,  copy  and  service        *  0  16 

Attending  to  file  affidavits  of   justification!  q  1     a 

when  bail  excepted  to-          -            -         j"  *    • 

Searching  for  declaration        *               •  0  18 

Copy  sent^  per  folio                -                *  0  0    S 

Searching  ir  rule'to  plead  given                *  0  18 

Sommons  for  time,  attendimce  and  order^  and  \  q  3    a 

copy  sent  -  -  -  J 

Instructions  ibr  plea>  rejoinder^  &c.  0  3    4 

Drawing  plea,  rejoindery-&c.  per  folio  O  0    6 
Attending  to  deliver  notice  of  set  ofi^  to  coun-  \ 

sel's  clerk   -  -  .  ,         / 

Drawing  and  ingrossing  general  issue  and  doty^  1 

and  copy-sent  -  '^  J 

Attending  to  pay  moniey  into  court            -  0  18 

Copy  notice  of  trial  sent       •                -  O  O    6 

Term  fee  and  letters                •            -  0  6    6 

Ejectment  for  plaintiff. 

Copy,  declaration,  aild  affidavit  of  delivery,  to  1  q  q    % 
lieep,  per  folio               -           ••                  J 
no.  50*                         ^  z  ] 


0    8    8 
0    S    0 
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Term  fee  of  term  of  which  declaration  deliYered  0  8    6 

Searching  for  copy  writ  on  appearance  0  18 

Searcbingat  thejudges' chambers  forpleaandl  n  i     • 

consent  rule               -               -                J  • 

Attending  te  sign  oonsentmle               -  0  18 

Copy  sent                -            -            *  0  0    6 

Drawing  and  Ingros&ing  writ  of  po^seflsion^  on  0116 

a  single  demise  •  -  0110 

Term  fee  and  letters               -              •  0  6    6 

For  defendant. 

ISearching  if  ejectment  moved                •  0  18 

Drawing  consent  rule  and  copy  to  sign  O  1     tf 

Attending  to  sign  same               •           «  0  18 

Ibe  rest  as  in  common  cases. 

General  maiten. 

Moving  side  bar  for  rules                   «  0  18 

Instructions  to  counsels  in  common  cases  0  16 

Attending  him  and  court               -           •  0  18 

If  one  gumea  or  upwards  paid              *  0  3    4 

Common  affidavits^  duty  and  oath                «  0  6     1 

Entering  upjudgmenion  warrant  of  attorney  ^  .^    ^ 

(including  warrant)                -            .-  S  18    o 

Abbreviating  affidavits  and  copy^  per  folio  0  0    2 

By  original  for  plauU^. 

Instructions  to  sue  and  filing  warrant           •  0  3    4 

Instructions  for  precipe  ^                •            •  0  3    4 

Drawing  precipe  for  special  original^  and  copy  a  i\    r 

for  cnrsitor^  per  folio            -            -  u  o    o 

Fee  on  original                *            •            •  0  3    4 

Fee  on  capais^  testatum  capias,  8cc.            -  0  18 

Ingrossing4Bapais^8cc.  per  folio                ^  O  0    t 

Returning  ana  filing  original            •           -  0  1     4 


On  the  Disuse  of  Jitornments. 

AS  I  apprehend  it  is  within  the  scope  of  the-  misoeW 
laneoQs  part  of  yotir  excellent  and  instructive  month- 
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ly  pablication  to  iosert  corrections  of  legal  works,  I  re« 

Jmest  the  fevoar  of  your  inserting  ia  the  next  number  % 
ew  observations  on  a  passage  of  Mr.  ffatkin*s  Principle$ 
^f  Omotyamcmg,  p.   lOD. 

It  is  tnere  statea  that  *'  the  reasons  however  for  attorn-* 
''  ment  having,in  a  great  nMasure^ceased-From  the  change 
*'  of  manners^and  the  decline  of  feudal  principles,  attorn* 
^'  ment  is  now  rendered  unnecessary  to  the  completion  of 
^^  a  grant.''  This  passage  implies  that  the  ground  of 
attornments  not  bemg  unnecessary  is,  that  the  rea** 
eons  which  gave  birth  to  them  no  longer  exist,  and  that 
^e  rulecafojt/^  Raiiane  ceuai  ct  ip$a  &jr  is  applicable ;  but 
this  is  certainly  incorrect,  and  I  apprehend  that  when  a 
mle  is  once  established  it  will  continue,  though  the  rea- 
sons on  which  it  is  founded  have  ceased.  As  an  illustra^ 
lion  of  this  pontion,  the  rules  of  desceqt  s^H  remain 
though  the  reasons  of  these  rules  )iave  long  since  ceased. 
The  real  cause  of  the  disuse  of  attornments  is,  that 
thmf  artexprtulfmad^  unnecessary  by  act  of  ParKammi^ 

CLmicus« 


On  tie  Practice  of  eonvcfing  to,  and  to  theUse  of  a  Trustcpg 
to  the  Use  or  in  Trust  for  Cestui  qoe  Trust. 

MR.  SOITOE, 

T  REQUEST  you  will    do  me  \hc  fkwot  |o  inaerl  In 
your  work  a  few  remarks,  relative  to    «  practae^ 
of  creating  tmst«estates,  which  is  yery  prevalent,  bu^ 
in  m  V  opinion,  very  erroneous. 

When  it  is  the  intention  to  give  only  a  ^msf -  estmte,  it  is 
very  ooipmon  to  convey  to  the  releasee,  to  the  nse  of  the 
releasee;^  to  the  uu  of  or  in  trust  for  the  person  to  take  the 
trust  A  sentleman  wbo  has  written  very  ably  on  thai 
branch  orihe  law,  which  relates  most  particularly  to  con* 
yeyanctnff,  is  of  the  opinion  which  I  entertain  on  the  sub- 
ject* He  says,  '*  It  it  be  the  intention  to  give  E.  F.  mod 
^f  his  heirs  a  trust,  it  would  be  prudent  to  give  the  estate  to 

— I 1 —  _  -    ^    1       rw        I  II 

*  See  Wotkvsfs  OmveyancCf  p.  7^j  note. 
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^*  A.  B.  abd  bis  heirf,  to  the  use.of  C  D.  and  hii  heirst 
^'  to  the  use  of  or  id  trust  for  E.  F.  and  bis  beirB^.  for  if 
''the  use  was  givea  to  A.  B.  it  migbt  be  open  to  the 
**  objectjon  that  be  would  be  in  b^  the  common  l&w>  and 
"  so  the  limitation  of  the  use  Iq  hun  and  his  heirs,  be  nu-^ 
'^  gatory ;,  and  that^  of,  consequence,  the  limitation  of 
'^  £.  F,  would  in  such  case  bje,  in  fact,  tbe  first  uae^and 
^  executable  by  the  statute."  Now,  with  respect  la  the 
above  quotation,  Tt  appears  tQ.me  that  the  assertion  that 
<'A«B.  w0pi4.be  in  by  the  common  law,'' is  in  fact  begging 
^e  <^ipestion.  If  A.  B.  is  in  by  the  common  law,  of, course, 
t)ie  lunitatioo  oyer  must  be  a  trust  or  use  executed  by  tbe 
statute,  he  being  leised  to  the  use  of  £.  F.  The  learned 
author  did  not  menjdon  the  reason  on  which  his  opinion 
was  founded.  To  supply  that  omissioo,  and  to  endeavour  to 
sbeif  that  A.  B.  would  be  in  of  the  common  law,  and  that 
the.  practice  of  convey  ine  to  and  to  (.he  qse  of  the  releasee 
tp  t^e  use  of  or  in  trust, for  another  person,  when  it  is  the 
intent  of  the  parties  to  give  bim  a  trustrcstate  only,  is 
erroneous,  are  the  objects  of  this  communication. 

Many  inconveniences  were  found  to  exist  in  the  reigi) 
of  Hen.  VIII.  from  the  practice  of  convejring  estates  to 
uses;  to  apply  a  remedv^  and  to  restore  theoM  common 
law,  the  Stat  S2  Hen.  Vill.  was  passed*  Now,'  it  being 
the  intention  ofthe  legislature,  in  passing  that  act,  to  put 
ssfa/es'on  the  same  footing  as  they  were,'  prior  to  the  m<* 
troduction  of  ^ses^  it  would  follow  that,  where  a  person 
was  seised  tp  his  ovntis^,  his  estate  would  not  ^  affected 
by  the  statute  ;  for  that  was  the  same  as  at  tbe  common 
Ink.* .  The  KtiiCation  to  his  own  use  made  no  alteration ;  it 
was'ffivingbim  a  partwhen  he  had  previously -taken  the 
'Vh<ue»  ifhe  oouhi  have  taken  both  a  legal  and  equitable 
estate  under  the  common  law  limitation,  it  would  have 
been  tatto  imfJmagt  to  give  him  again  tbe  e^nitabla 
estate.  It  is  like  giving  a  power  of  leasing  or  jointuring  to  a 
pers6n  in  a  conveyance  byjvhicb  he  has  previously  taken 
.  the  fee-simple  absolute.  Then,  forwUatpurpese.it  may 
wobably  be  ashed-  could  tbe  practice  be  introduced,  of 
udiitting  an  estate  to  tbeiiu  of  the  releasee  fTheanswer  is, 
fo^ob^alertbe  presumption  which  might  have  arisen,  that 
the  use  could  result  to  the  leleason  By  tbe  letter  of  the 
statute^  the  use  is  prevented  from  being  executed^  when 
limited  to  therel?asee;  for  the  words,  are  *^  when  apenon, 
fcc.   i«  seisdl  tn  the  we  of  any  other  persons,  &c.'' 
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«(•  tbat  the  rtkaut  and  uaiur  que  mm  most  be  difftr^ 
aU  penont.  TiMHreleaaee  being  then  in  at  the  common 
lawj  «nd  the  nse  limited  to  him  being  mere  sorpliiiiage, 
except  only  to  obTiale  the  presumption  of  a  retnltmV  use 
to  the.granlor,he  it  teiaed  to  the  trse  of  the  person  who  it 
was  meant  should  take  a  isust  estiUe^  and  consequentlj 
that  person  wodM  take  a  use  Executed  by  the  statute. 

I  shall  only  add  thai  the  reader  will  find  much  hiiorma- 
lion  on  the  subject  of  this  commuQication  in  a  very  vaiua* 
ble  edition  of  Lord  Bacon's  reading  on4fae  statute  of  uses 
lately  published. 

DlYONlENSlS. 


On  the  Ne«  Seria  ofJSUportt  in  Chancer f^ 

TO  THE  EDITOR  OF  THI  lAW  JOUSNAL. 

SiK^ 

T  WILL,  with  yonr  permission,  through  the  medium  of 
your  Journal,  put  a  question  to  the  author  of  the  present 
Beports  in  Chancery. 

I  should  be  happy  to  be  informed  for  what  reason  Mr. 
Vesey  (after  having  gone  through  eight  volumes,  and 
two  of  them  in  octavo  size)  should  choose  to  stop  and 
call  the  following,  which  ought  properly  to  be  the  uinth^ 
Volume,  vuL  1,  pt.  1,  of  a  new  senes?  He  says  *'  it  ia 
jlidged  esptiieni  to  continue  them  in  a  New  Series  with  a 
Tiew  to  the  general  convenience  of  the  profession."! !  !— 
Now  so  far  trom  itsbeinff  a  eonvenience,  I  find  it  produc- 
tive of  great  confusion,  there  beinfi;  already  Fesey ,  Senior^s 
lUports  in  Chancery,  as  well  as  his.  By  making  this  di- 
yision,  therefore,  we  must  distinguish,  the  first  part,  I 
suppose,  by  calling  jjt  "  the  Old  Series  of  Fesey,  Junior."* 
This,  besides  disjointing  the  work  at  an  aukward  place, 
makes  it  particularly  inconvenient  to  the  purclia* 
aers  of  the  former  volumes.  He  savs  *'  the  distinctioq 
of  New  Series  will,  it  is  presumed,  obviate  any  diffi^f 
colty  of  reference."  Now  the  very  words  New  Series  cre^ 
ate  all  the  difficulty;  for,  on  lookinc:  at  the^frsfpar^of  the 
seventh  volume ^  as  published  by  Mrooke^  I  find  that  thai 
is  also  called  a  New  Series,  from  the  report  having  been  thei| 
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first  begun  to  be  published  in  a  smaller  size,  a  change  which 
was certainlj^  judicious.  Mr.  F*—^  most  have  been  inis- 
kd  by  bis  bookseller,  for  tertainlj  ki$  ownjmdgmeni  oovid 
not  thus  have  erred. 

W. — 

King's  Bench  Walk,  Temple,  March  ItU,  1909. 


Heads  on  ike  inquiring  into  the  Conduct  4{f  Ai^miral 
Btmo.  For  the  Defence  of  AdminiUration, 

"IT^E  have  been  faTOvred  With  the  fallowing  paper  by  a 
gentleman>  to  whom  the  profession  is  indebted  in  do 
small  degree,  for  the  illustratian  of  some  of  themosi  im- 
portant points  in  the  law  of  real  property,  and  who  in  the 
midst  of  an  extensive  practice  wnicn  would  overwhelm  a 
less  ardeut  mind  has  always  found  leisure  to  collect  and  to 
communicate  a  vast  store  of  general  knowledn.  Me 
probably  thought  that  any  authentic  paper  mm  the 
pen  of  Lord  Hardwicke  must  be  valuable  to  tne  profession^ 
who  must  revere  his  character  and  admire  the  extent  of 
his  powers;  and  although  tbiais  pot  exactly  of  the  class 
6f  papers  which  we  should  generally  wish  to  collect  from 
among  the  remains  of  the  great  lawyers,  ret  we  willingly 
insert  it,  in  the  hope  that  it  may  be  useful  m  its  way. 

The  1  Uh  of  March,  1756,  Vice  Admiral  Byifg received 
an  order  from  the  lords  of  tiiei  Admiralty,  to  repair  to 
Poriimouth,  and  take  under  his  command  ten  ships  of  the 
line,  and  to  get  thfm  ready  for  sea  with,  all  possible 
dispatch.  Orders  bad  l)een  before  given  in  the  most  pres- 
sing manner  to  get  those  and  all  pur  other  ships  in  readi- 
ness ;  and  every  method  was  put  in  practice  for  procuring 
seamen  to  man  them.  These  ships  i&  conjunction  wit^ 
)ho$e  which  were  iq  the  Mediterranean  under  Commodore 
Edgecomhe^  were  intended  to  oppose  the  attempts  of  the 
Teuton  Fleet,  whether  destined  for  America,  figains( 
Minorca^  or  any  oth^r  place ;  whic^h  was  then  nncrertain, 
Mr.  Bjt^ng  knew  before  he  went  to  Portsmouth,  that  the 
Toulon  fleet,  accordinc^  to  the  general  run  of  intelligenceji 
was  to  consist  of  twefve  ships  of  the  line  and  fiy^  fri- 
gates. 

Mr.  Secretary  Fox,  20lb,  oi  Jdarch,  MoOj^  whiqh  was 
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after  Mn  Byng  was  at  FoHmuntih,  received  intelligeoce 
from  the  Earl  of  Br&fo/,  dated  Turf  a,  6th  of  March, 
l73tf,  that  eleven  ships  were  upon  the  point  of  sailing 
from  Toulon  harbour,  vis.  five  frigi^tes  and  lix  ships  <S' 
the  line,  and  that  two  other  ships  were  fitting  out  with 

5 real  expedition,  and  that  the  report  of  an  invasion  of 
iimorca  was  very  strong. 

This  fdvice  was  the  same  day  sent  to  Mr*  B^ng  at 
Poritmauth,  by  order  of  the  lords  of  the  jtimiraity,  witii 
pressing  instmctions  to  get  his  fleet  ready  to  sail  with  the 
utmost  dispatch. 

It  has  been  pretended  that  the  sending  this  intelligeoce 
to  Mr.  Jfyng  was  concealing  the  strength  pf  the  enemy 
from  him^  but  this  is  an  after  thought,  since  his  arrival 
in  Emglamd^  is  not  founded  in  truth,  and  is^Jiot  complained 
ofbytiimintbe  letters  he  wrote  from  Giira/^Af  of  the 
4th^f  ICfly,  1766,  whese  he  hud  been  informed  of  the 
jeal  force  oif  the  Freneh  fleet,  a  list  whereof  came  in  that 
dispatch.  The  30th  of  March,  17^6,  the  lords  of  the  Adm- 
taU^  sent  Mn  *Bj^  bis  general  instructions,  a  copy  of 
which  you  have.  Mo.  1. 

31st  of  March,  1766,  the  lords  of  the  JdmiraU^,  by 
an  additional  instruction  directed  Admiral  £^ng  to  land 
Lord  Robert  Bcrtu^t  Regiment  at  Minorca^  in  case  the 
Island  should  be  attackeo,  and  the  governor  should  think 
it  necessary  ;  and  therebv  directed  him,  in  case  an  addi- 
tional reinforcement  should  be  found  necessary,  to  convoy  a 
batalipn  from  Gibraltar  for  that  ourpose.  A  copy  of  this 
additional  instruction  you  have.  No.  2. 

These  instructions  will  appear  to  have  been  so  dear  and 
precise,  and  to  be  so  well  warranted  by  the  advices  and 
intelligence  which  the  administration  had  received  of  the 
various  destinations  of  the  Toulon  fleet,  that  no  reason- 
able objection  can  even  now  be  made  to  them. 

1st  jimil,  1766,  Admiral  Byng,  by  a  letter  of  this 
date,  acknowledged  the  receipt  of  this  additional  instruc- 
tion, and  adds  ''1  shall  mnctually  observe  their  tordship*s 
^'  direction^  with  regard  to  the  landing  Wd  Robert  Ber* 
''  tie*$  regiment  at  Minorca,  as  well  as  the  conveying  the 
''  batalion  from  Gibraltar  to  that  Island,  if  it  should  be 
''  thought  necessary ;  with  regard  to  the-  instructions  ( 
''  have  received,!  shall  use  ever v  endeavour  and  means  in 
^  my  power  to  frustrate  the  desfgos  of  the  enemy,  if  they 
^^  should  make  an  attempt  on  Min^na,  Jfioowing  the  gre^it 
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importance  that  Island  isof  totlie  crown  of  Oreai  Bri^ 
tain,  Tbc  tqnadron  under  my  command  is  in  every 
^  respect  ready  for  sailing  except  the  want  of  men ;  tliey 
**  will  lake  fiS6  effective,  now  the  re^ments  are  all  on 
board,  to  complete  tbem.*-«»2d  of  Aprti,}756,  Mr.  CUve* 
iiiiti/ acquaints  Mr.  Bi/ng  that  as  his  speedy  departure  was 
of  the  utmost  consequence,  the  lords  of  the  Jmmraliy  en- 
joined him  not  to  lose  a  moment's  time  in  proceeding  with 
those  ships  that  were  ready,  and  in  case  the  Ludlow 
should  not  be  come  to  Spithead  to  leave  one  of  his  ahipa 
behind  to  receive  such  men  as  were  in  her,  and  to  take 
the  like  number  out  of  that  ship  to  man  the  RamUies. — 
3d  o(  jipril,  1756,  Mr.  Bung  informs  Mr.  Cleveland  that 
the  Intrepid,  Ludlow  Ca^bt  and  Gam&rt£^r,were  arrived, 
that  a  dispoAition  was  made  of  the  su|;>ernumaries  so  as  to 
be  able  to  put  to  sea  the  first  opportunity,  for  which  pnr* 
pose  she  was  nnmoorine  in  order  to  fall  down  to^  Si» 
Hdm'$^Mh  of  April,  from  St.  Hekn*s  Admiral  Byng 
wKtes  to  Mr.  Cleveland  that  the  ships  of  the  sqnadroa 
with  the  assistance  of  the  supernumaries  brought  in  the 
above  ships  are  now  completed,  and  the  truth  was,  the 
RamUies  had,  includilig  her  share  of  Lord  Robert  Bertie's 
men,  more  than  her  complement,  and  several  other  of  the 
nhips  had  considerably  more  than  their  complement.-^ 
6th  of  April,  1736,  Mr.  Byn^  sailed  from  St.  Helenas, 
and  arrived  at  Gibraltar  them  of  May  after  a  tedious  pas- 
sage of  97  days,  occasioned  by  contrary  winds  and  calms. 
«— 8th  of  May  1756,  Mr.  Byng  sailed  from  Gibraltar  and 
got  off  Minorca  the  19th  and  ^th  of  ilf<ry,when  part  of  bis 
fleet  engaged  the  French .  The  Tou/on  fleet, which  consisted 
of  11  ships  of  the  line  and  5  frieates  had,  on  the  l£th  of 
jtpril  preceding,  set  sail  from  Toulon  for  Minorca,  and 
Fort  St.Pkilip  capitulated  to  the  JVfncAonthel8th  June, 
J  7^6.  Tn  the  paper,  No.  S,  you  have  an  exact  list  of  the 
Eriglish  fleet  under  Mr.  Bi/ng,  and  of  th^  French  fleet, 
under  Mons.  Galassionierr,  the  20th  May,  1756.— «5th  of 
^f'tjf,  1756,  Commodore  BroJricft  sailed  with  a  reinforce* 
*nent  of  five  larg:e  ships  of  the  line  for  Mr.  Byng  and  seve- 
ral transports  with  three  regiments  for  Minorca,  and  he 
arrived  at  Gi6rii//tfr  the  \ 5th  June,  1756.— l6th  June^ 
1759,  bir  Edward  Hawke  sailed  for  the  Mediterranean  in 
•  -  -  — 

*  }>Uxi\}KM:\x^^RamiUe$,  22Q,   of  which    18S  lent  to  the 

LndlQw  ;  Trident,  98  lent  to  the  Hampton  Court  and  TUbwry. 
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the  Antelope,  and  arrived  at  Gibraltar  the  Qd  of  July, 
aod  off  Minorca  the   JSlh  of  July^  23  days  after  the  Fort 
of  St.  Philip  had  capitulated.     In  consequence  of  the  loss 
of  Minorca,  tlie  conduct  of  the  administration,  and  parti- 
cularly of  the  admiralty  department,    hath  been  objected 
to  for  their  Dot  sending  a  stronger  fle£t  into  the  Mtditer* 
tanean  to  the  reliefof  Afmorca,  and  for  their  not  si'nding 
It  sooner,  so  as  to  have  kept  the   French  fleet  in   Toulon 
harbour,  and  thereby  have  prevented  their  attempt  on  ilfi- 
norca.     And  tiiat  even  admitting  Mr.  Byng  arrived  there 
time  enough  to  have  relieved  *S/.  Philip,  and  that  he  had 
a  fleet  equal,  if  not  superior  to  the  enemy,  which,  if  pro- 
perly conducted,  would  have  driven  off  the  French   squa- 
dron, it  is  yet  insisted  that  Afi/torca  would  have  been  ab^ 
«olutely   secured  from  invasion   if  our  fleet  had   been 
there  or  at  Toulon  hy  the  end  of  March,  or  beginning  of 
April.;   and  that    a  greater   force  of    ships  than  Mr. 
Byng  had  would  have  enabled  him  to  have  destroyed  the 
Ireiuk  squadron  ;  and   that  nothing  can  justify  the  not 
doing  both  but  the  danger  we  were  in  at.  home  and  the 
want  of  naval  strength  at  that  time.   I'his  makes  it  neces- 
sary to  inquire,  first,  whether, consistently  with  the  probable 
safety  of  this  country,  a  squadron  could   have  been  sent 
to  tlie  Mediterranean  sooner ;  second|y,whether,  consist* 
ently  with  the  probable  safety  of  tliis  country,  that  squa- 
dron, when  it  was  sent,  could  have  been  made   stronger. 
In  order  to  come  to  a  candid  determination  of  these  ques- 
tions, it  will  be  necessary  to  state  the  intelligence  received 
by  the  administration  for  some  months  preceding  the  6th 
of  April,  1706,  of  the  designs  of  the  French  for  an  inva- 
sion of  Great  Britain  or  Ireland,  and  for.  attacking  Ait- 
norca,  or  any  other  of  the  Kins^s  British  possessions. 

The  condition  of  the  jGnof/ijA  navy  during  that  period, 
the  state  of  its  repairs,  and  number  of  men,  and  the  variety 
of  services  in  which  those  ships  were  employed  or 
wanted  to  be  employed,  ought  also  be  stated  and  ascetr 
tained.  The  state  of  ouc  army  xluritig  the  same  period 
ought  likewise  to  be  attended  to.  For  although  this  does 
not  relate  to  the  a(imrr£i//y  department,  it  is  very  material 
to  the  present  question  ;  for  if  our  strejigth  at  land  was 
insufficient,  it  was  on  that  account  the  more  necessary 
to  keep  a  sufficient  and  respectable  fleet  at  home. 

It  will  appear  that  at  this  time  great  bodies  of  troops 
were  assembling  along  the  French  coast^  particularly  la 
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Normandif  and  Brittany.  The  army  ia  England  was 
between  two  and  three  thousand  men  short  of  its  number; 
and  dcdactinff  from  that  army  the  horse  guards  and  four 
battalions  of  foot  guards,  which  could  not  stir  from  Lon* 
doH,  also  between  three  and  four  thousand  invalids  em* 
ployed  in  garrison,  and  the  new  regiments  which  were 
then  raising,  which  were  incomplete,  and  without  the 
least  traioine,  there  remained  no  more  than  about  thirteen 
thousand  fo8t  and  four  thousand  dragoons  to  take  the 
field  on  any  emereenc^  for  the  defence  of  this  part  of  the 
kingdom.  '  The  Hemans  were  but  just  required ;  the 
Dutch  were  not  expected ;  the  Hanoveriani  were  not 
moTed  for;  and  the  earliest  time  that  any  of  the  foreign 
troops  could  be  here  was  in  Afay. 

For  the  readier  understanding  the  present  question^  the 
statements  of  the  facts  are  adapted  to  tmoperiods.  The  first 
from  the  time  the  French  began  to  equip  their  sq;uadron 
at  Toulon  down  to  the  end  of  Jiecember,  1765. 

The  second  from  the  end  of  December,  175^  to  the  6tk 
of  Jpril,  1759. 

A  general  account  of  the  distressed  situation  of  the 
EngluA  navy,  during  this  first  period,  and  of  the  inevitable 
and  cross  accidents  which  occasioned  it,  are  fully  explain- 
ed in  the  paper.  No.  4.  A  state  of  all-the  intelligences 
received  by  the  adminbtration  or  the  admiralty,  relative 
to  the  equipment,  forcct  and  destination  of  tlie  Toulon 
squadron,  durins  the  same  period,  is  contained  in  the 
paper.  No.  di  1  lie  intelligence  of  the  French  intending 
to  invade  Great  Britainot  /re/ani2  during  the  same  perio? 
is  stated  in  the  paper.  No.  6.  The  perusal  of  the  foxefp^ 
ing  papers,  it  is  apprehended,  will  be  a  sufficient  justifi- 
cation of  the  conauct  of  the  administration.  As  to  this 
point,  during  this  first  period,  they  fully  prove  that  the  send- 
ing a  squadron  into  the  Mediterranean  befdre  the  end  of 
December,  \7,55,vih%9  as  things  then  stood,  unnecessary  and 
inconsistent  with  the  probable  safety  of  this  countiy. 

To  this  may  be  adaed  the  sense  and  opinion  of  other 
persons  of  knowledge  and  understanding  in  those  affairs  at 
that  time.  Admiral  Byng,  in  a  letter  front  Jjondon  to 
Lord  An$on,  who  was  then  at  Bath,  dated  the  5th  of  De- 
cember,  1755,  expresses  himself  thus  :  *'  I  cannot  help 
''  saying^  that  I  do  not  think  the  intelligence  from  Toulon 
^  to  entirely  to  be  credited  as  to  give  us  any  utuauueu, 
/<  or  to  make  os  now  send  a  squadron  to  ua.    I  hav$  told 


Jdmiral  Byng'i  Case.  179 

^theDokeofNevctffr/eso,  and  faope  it  will  meet  Milh 

^'  £?°^  lordship's  approbation." 

The  second  period  from  the  end  ofDccember,  1755,  to 

the  6th  of  Jpril,  1756. 

A  state  of  all  the  intelligence  relative  to  the  Toulon 

tqnadron^  its  destination^  and  the  attempt  against  Minor^ 

ea  received  between  the  end  of  December,  \755,   and  the 

6th  of  April,  1756,  is  contained  in  No.  7* 
The  intelligence  received  of  the  French  intending  to 

invade  Great  Britain  or  Ireland^  and  their  preparations 

daringthe  same  time,  are  set  forth  in  the  paper.  No.  8. 

The  paper.  No.  9,  contains   intelligence  relating  to  the 

desisnsof  the /V^ncA  on  Minorca,   which,  although  not 

received  till  after  the  6th  of  April,  1756,  serves  to  explain 

the  intelligence  contained  in  No.  7. 

A  eeneral  account  of  the  state  and  disposition  of  our 

fleet  trom  the  end  oi  December^  1755,  to  the  tf6th  of  April, 
1756,  is  set  forth  in  the  paper,  No.  10,  by  which  it  will 
appear  that  during  this  last  period  noue  of  the  king's  ships 
ivere  unnecessarily  or  designedly  kept  in  port,  but  that 
they  went  to  sea  on  the  most  important  services,  as  fast  as 
they  could  be  manned  and  fitted  ;  in  the  doing  which 
the  most  indefatigable  pains  and  the  utmost  diligence  were 
inculcated  by  the  a  Jmira/^  and  practiced  in  the  yards. 
It  will  be  probably  insisted  that,  as  it  appears  from  the 
intelligence  received  before  the  11th  March,  1756,  that  the 
administration  had  reason  to  believe  Minorca  was  intended 
to  be  attacked,  and  as  Sir  Edward  Hawke  did  not  sail  with 
the  western  squadron,  which  consisted  of  fourteen  ships  of 
the  line  besides  frigates, until  the  12th  of  March,\75(i,  that 
instead  of  being  sent  on  that  service  Sir  Edward  Hawke 
ought  to  have  been  sent  directly  to  the  Mediterranean  to 
the  relief  of  Minorca. 

In  the  paper,  No.  11,  that  objection  is  endeavoured  to 
he  answered,  and  the  nature,  usefulness,  and  absolpute  ne- 
cessity of  the  western  squadron  is  for  that  purpose  declared 
.and  ezpViined.  . 

And  in  the  paper  No.  \2,  you  have  an  abstMict  of  the 
differentfleets  which  the  French  were  equipping,  on  this  side 
thestreights,in  Jl//irc/iand^/>r27,  1756;  and  of  the  several 
fleets  besides  the  western,  and  that  going  to  the  Mediterra^^ 
i}ean,which  wesentorwere  fittingout  At  the  same  time.  By 
the  deduction  contained  in  this,  and  the  annexed  papers, 
it  appears  that  ten  ships  of  the  line  could  not,  in  the  cir* 
[  AA2  ] 
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camstances  our  affairs  wefe  %hen  in,  consistent  with  the 
probable  safety  of  this  country  i  bave  been  sent  sooner  to  the 
Mtdiierraneanyvhhimt  hazarding  these  kingdoms;  and  that 
more  ships  could  nol^  before  the  6th  ofjpiii,  1756,  bave 
be^n  spared  thai)  the  ten  ships  which  were  then  sent  thither. 
And  consequently  that  the  disgrace  of  our  arms  and  loss 
of  Minorca  Tvas  not  owing  to  any  neglect  or  inattention 
oftbe  administration.  It  is  often  said^and  it  strikes  men  who 
consider^  these  things  superficially,  that  with  ^  great  afleet 
as  ours,  equal  if  not  superior  in  number  of  ships  to  what 
we  have  had  in  any  former  war,  it  is  stradge  softtpwere  sent 
during  the,  winter, 1 735,  or  spring  J75(),to  the  MediUrra^ 
9tcffn ;  whereas  there  always  used  to  be  large  squadrons 
there,  and  particularly  during  the  late  war;  in  the  earlier 
part  of  .which  a  great  proportion  of  the  English  navy 
was  ill  the  Mcditerriinean  under  Admiral  Mathews. 

Id  answer  to  which,  it  must  be  observed  that.no  com- 
^arison  can  be  made,  between  the  present  war,  and  tho$e 
since  the  revolution  ;  in  every  one  of  which  there  was  a 
powerful  alliance  on  the.  continent,  at  war  with  France, 
which  employed  the  forces  and  finances  of  that  kingdom, 
and  effectually  prevented  dangerous  attempts  on  us  in  our 
colonies.  There  were  great  armies  in  Flandtn,  which  in 
case  of  an  invasion  o^  Great  iJrtVam,  might  easily  and 
immediately  have  been  transported  hither  ;  and  the  Jarger 
partof  tbe  French  navy  was  at  Toulon.  In  the  East  Indies 
and  Isortji  America  we  hgd  no  force  at  all,  till  the  end 
of  the  year  1744;  and  when  tbe  safety  of  Minorca,  during 
that  period,  is  remembered,  lei  the  danger  of  this  country 
in  1743,'  and  in  1745,  the  danger  of  Americafrom  the 
ex'peditioti  under  the  Duke  D'^vr///^.  which  sailed  from 
JSriro/;c,  because  there  was  not  a  sufficient  western' squa* 
dronlo  prevent  it,  and  the  immense  losses  of  .our  mer- 
chants, whose  «hips  were  taken  by  hundreds,  be  remem- 
hered  also;  and  let  it.  not  be  forgotten  that  all  the  glo- 
jies  and  successes  of  our  n«i\'y,  with  the  security  of  our 
lo/omes  and  rommtrtr,  during  the  last  war,  are  diiled  a(^ 
ter  the  gresiteVt  part  oUhe  Mtditerrauean  fleet  was  brought 
from  thence,  wiiich  enabled  us  to  form  and  sup[)ort  that 
western  squadron  ;  to  which  they  were  entirely  owing. 
If  pur  possessions  and  our  commerce  increased,  our  cares 
and  our  difficulties  increased  likewise  :  that  commerce 
«nd  those  possessions,  extended  all  over  the  world,  must 
be  defended  in  cVcry  part;  aiid  defended  by  sea,  having ui. 
iLty  dc fence. 
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These  distant  dominions  have  in  reality  lessened  the 
security  arising  from  our  situation  as  an  island.  We  are 
vulnerable  there  and  less  invulnerable  at  home  on  their 
account;  it  is  impossible  to  keep  at  all  of  them,  perhaps  at 
any  one,  a  strength  equal  to  what  ever  the  enemy  can  send 
thither  ;  and.  therefore  the  best^  indeed  the  only  security, 
arises  from  a  destruction  of  the  enemy's  strength  in 
their  ports.  We  did  ourutmost  to  prevent  attacks  from  the 
French  ports  in  the  Atlantic  ocean. 

Our  abilities  did  not  enable  us  to  prevent  them  from  the 
ports  in  the  Mediterranean  &Uo,  since  both  objects  could 
not  be  attained.  Will  it  be  said ,  the  defence  of  the  iliic- 
diterranean  was  the  most  important,  and  should  have  been 
preferred  to  the  other  ?  In  the  Mediterranean  our  posses- 
sions were  defended  by  fortifications  and  garrisons.  Minorca 
in  particular  had  been  strengthening  at  immense  expence 
for  many  years;  a  clear  evidence  that  it  was  always  thought 
there  might  be  periods  when  our  fleet  would  not  prevent 
invasions  of  that  island. 

Preparations  were  therefore  made  in  its  defence  till  it 
could  be  relieved.  However,  valuable  it  m^y  be,  we  have 
other  distant  possessions  of  much  greater  consequence  to 
keepv and  much  more  dangerous  to  lose. 

The  preparations  making  at  Toulo^i  were  not  certain 
indications  of  an  attempt  on  Minorca  or  Gibraltar ;  and 
the  opeurdeclarations  of  France  that  Minorca  was  their 
object  argued  much  more  that  it  was  theiryH/<^.  It  is  obvi- 
ous what  would  have  been  said,  and  said  with  reason,  if 
the  government  had  preferred  the  defence  of  a  member  to 
the  defence  of  .the  heart;  and  as  the  French  had  their 
choice,  undoubtedly  in  that  case^  the  heart  would  have 
been  the  part  attacked. 

An  ignorant  man  who  was  to  judge  of  facts  from 
clamour,  instructions,  or  addresses,  would  imagine  tha^ 
no  force  at  all  was  sent  to  the  Mediterranean  either  to  pre- 
vent invasion  of  to  relieve  the  islandjif  it  should  be  actually 
attacked;  and  would  be  extremely  surprised  to  find  the 
plan  of  defence  laid  in  the  manner  set  forth  in  these  papers, 
and  that  an  equal  if  irot  superior  sea  force  arrived  in  full 
tinje,  when  a  naval  victory  must  haves^ved  the  place  and 
destroyed  the  French  army.  Whut  is  become  of  the  skill 
and  valour  of  this  country  in  sea  affairs,  if  nothing  can 
give  success  but  such  a  superiority  on  our  side,  as  leaves 
it0  joom  for  either  ?  A  neglect  of  the  colonies  is  coupled 
uiih  the  neglect  of  the  Miditerrancan ;  whereas  the  hrsl. 
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if  tmCg  is  only  a  sad  argiiineDt  of  oar  inability  to  do  nx>re 
for  the  last. 

If  our  fleets  had  been  kept  in  port  when  they  were  able 
to  be  at  sea>  timidity  and  weakness  might  be  justly  charged 
on  the  ministry;  but  let  them  stand  or  fall  in  the  opinion  of 
their  own  country,  as  these  facts  prove  true  or  false. — 
That  no  ship  has  ever  remained  in  port  which  could  go  to 
iea ;  and  that  no  force  has  ever  been  kept  on  this  sideCope 
Jtnts^fr  re  which  the  least  timid  man  of  sense  would  not 
have  thouffht  too  small  for  the  defence  of  every  thing  which 
is  near  and  dear  to  us. 

The  paper  sent  us  by  our  correspondent  has  the  following  note 
subjoined  to  it;  but  the  papers  referred  to  in  the  above  remarks 
were  not  transmitted  to  us. 

**  This  was  copied  fiom  the  original,  which  appears  to  have  been 
prepared  by  Lord  Hardwicke^  there  being  in  it  many  corrections 
in  his  own  baud  writing/* 


J  TasATiSB  of  the  Lawi  for  the  Rcubf  ofuf  Sbttlcxbvt  qfihe  Fooa* 
J»V  Michael  Nolan,  of  LincoWt  Imt^  Esq,  Barrister  at  Law.  Bnt^ 
terworth.  Fleet-street,  1805.    3  vols,  tvo.pp.  775.    Jpp.  188. 

rPHE  poor  laws  in  England  constitute  asystem  of  which 
there  is  no  parrallel  in  the  annals  of  political  tconony 
and  ItgUlation  either  in  ancient  or  in  modern  times. 

As  long  as  moral  feelings  shall  have  a  place  in  the  breasts 
of  legislators,  so  long  must  it  be  admitted  tliat  the  jtoor 
are  equally  entitled  with  the  rich  to  their  general  protec- 
tion; and^  though  an  uneijual  distribution  of  the  conveni* 
ences  and  luxuries  of  life^  besides  that  it  is  altogether 
unavoidable^mightnotonly  be  thought  compatible  with  the 
equality  of  protection^  which  the  constitutions  of  society 
ought  to  afford  to  all^but  might  be  deemed  even  most  con- 
ducive to  general  happincss^as  affording  the  best  incentives 
to  individual  energy  and  exertion  ;  yet,  there  is  no  one 
who  does  not  wish  that,  at  least  a  sufficiency  for  the  sup- 
port of  existence  maj^  be  supplied  to  all. 

That  the  fruits  of  the  earth  should,  under  any  system,  be 
nsurped  wholly  by  a  part  of  mankind,  when  the.  Creator 
intended  them  for  the  support  of  the  whole,  is  aprinciple 
of  which  the  injustice  is  so  flagrant/ that  it  can  never  be 
avowed  by  any  one;  and  all  moralists  unite  in  the  senti- 
ment which  occurs  so  frequently  ija  the  sacred  writings, 
that  it  behoves  the  rich  to  give,  out  of  tlieir  abundance^ 
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to  the' poor.  But  this,  though  acknowledged  to  be  n  inij, 
has  ever  been  deemed  a  duty  of  imperfect  obligation;  a 
dutyfor  the  breach  of  which  in  foro  conscientia,  he  who 
neglects  it  may  be  reproved ;  but  for  which  he  is  answer- 
able, by  way  of  punishment,  to  his  Creator  alone,  whose 
beneficence  he  abuses.  And  even  the  christian  religion, 
though  it  universally  inculcates  the  duty  of  charity  and 
lecommends  it  for  its  excellence  as  a  virtue,  yet  provides 
not  any  enforcemeut  of  it  by  temporal  compulsion.  It 
it  true;  indeed,  that  our  religion  in  all  cases  postpones  the 
sanction  of  its  obligations  to  futurity,  and,  while  it  points 
out  the  duties  of  lite,  as  between  God  and  ourteives^  leaves 
the  temporal  enforcement  of  moral  conduct,  as  it  respects 
society,  to  be  regulated  wholly  by  civil  institutions.  Yet, 
if  we  mav  collect  any  thing  from  the  practice  of  the  early 
ages  of  Christianity,  we  shall  find  that  St.  Paul  addressing 
the  churches  of  Corinth  and  Galatia  somewhat  in  the 
character  of  a  civil  institutor,  though  he  recommends  tc» 
the  faithful  to  make  a  weekly  contribution  for  the  uoor, 
yet  leaves  the  amount,  at  least,  to  the  pleasure  or  the 
individual.  **  Now  concerning  the  collection  of  the  $aimt$, 
4U  I  have  given  orders  to  the  churche$  of  Galatia  f  even  $o 
Jo  ye.  Upon  thejirtt  day  of  the  week  let  every  one  of  yo« 
lay  byhiminUore,  as  Gou  hath  prospbred  him. 

In  England,  however,  that  which  in  other  countries 
is  a  matter  of  mere  duty  to  which  there  is  no  binding  but 
^1  conscience,  is  made  the  subject  of  strict  obligation  and 
of  regular  impost.  .£very  man,  however  charitable  or 
selfish  he  is  in  private,  must,  as  a  member  of  the  common 
wealth,  pay,  towards  the  support  of  the  indigent,  a  sum 
assessed  according  to  his  own  supposed  means,  and  the  ac* 
taal  number  of  the  necessitous  within  a  prescribed  district. 
Thus,  to  a  certain  degree,  the  moral  duty,  instead  of  being 
merely  enforced^  is  extended,  and  the  order  of  things  per- 
haps reversed. 

The  principle  upon  which  such  asystem  appears  to  be 
founded  is,  that  in  a  country  of  abundance,  where  some 
enjoy  af&uence  and  others  ease,  and  most  find  the  means 
of  subsistence,  noone  shall  be  suffered  todie  orbedrivento 
the  commission  of  crime  by  absolute  Wane,  however  his 
necessities  have  come  upon  him  ;  whether  by  his  own 
misconduct,  by  misfortune,  by  the  inability  of  sickness 
from  the  afflicting  hand  of  Providence,  or  by  the  natural 
decay  and  imbecility  of  age.  If,  from  all  or  either  of 
these  causes,  any  one  is  incapably  of  providing  for  himself. 
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the  public  shall  provide  for  him*  by  giving  bim  sObsistance 
or  by  finding  hiin  work.  This  is  the  principle  of  the  Eng- 
lish poor  \aL\9s,  How  far  it  accords  with  the  general  doc- 
trine of  the  moralists  and  of  the  christian  religion  will  be 
easily  seen  from  what  we  have  already  said.  But  the 
means  which  it  takes  for  carrying  it  into  effect  seem 
directly  the  reverse  of  those,  which  the  imperfect  obliga- 
tion of  charity,  as  a  christian  virtue,  imposes  upon  us.  ^ 

Charity  seems  to  direct  that  out  of  the  abundance 
which^  under  the  beneficent  distribution  of  Providence, 
the  industrious  man  shall  have  collected  ftr  himself,  from 
the  produce  of  the  earth,  he  shall  bestow  some  w 1 8%  nay 
largely*  towards  the  assistance  of  his  less  prosperous 
neighbour ;  and  even  the  Jpoitlt  Paul  recommends  only 
that  this  be  done  by  laying  up  his  store,  as  God  hath  pros" 
peredhim.  liach  then  is  to  provide  for  himself  firsc,  ac- 
cording as  iiis  industry  and  his  situation  ot'  life  shall  ena- 
ble him,  and 'then g/re  to  others. 

But,  by  meai<8  i;t  a  forced  taxation  for  the  poor,  ihe  indos« 
triousand  the  prosperous^  those  who  are  afiluent  and  those 
who  are  removed  merely  beyond  a  state  of  absolute  necessity 
are  taxed  for  the  sspport  of  the  indigent,  whether  good 
or  bad  members  of  society,  according  to  a  certain  assess- 
ment, which  can  in  no  poissthle  case  ascertain  the  actual 
excess  above  the  wuiits  of  the  individual ;  and  thi^  assess- 
ment iSc  made  according  to  the  nmnber  of  the  indigent,  pre*^ 
viously  ascertained.  Thus  indigence  and  idleness  are  first 
to  be  provided  for,  out  oi  the  labours  of  the  industrious^  and 
not  merely  the  luxury,  but  the  ease  and  comforts  of  the  lat- 
ter are  to  be  abridged,  without  limit,  for  the  support  of 
the  former:  till  at  length  each  may  possibly  be  confounded 
in  one  common  mass.  Upon  this  principle,  the  maxim  of 
the  compulsory  poor  laws  stand  thus ;  the  necessary  wants 
of  all  the  poor  in  the  state  shall  be  supplied  first,  out  of 
the  industry  of  the  whole  nation,  and  then,  let  those  who 
are  able  proceed  to  obtain  competence  or.  abundance. 
In  other  words, let  the  able  and  industrious  labour,  firsts 
for  the  feeble  and  the  idle,  and  then  let  them  work  fos 
themselves. 

How  far  the  substitution  of  this  principle,  instead  of  the 
former,  is  jus  tor  politic,  may  deserve  serious  investigation; 
we  shall  not  attempt  it  at  present,  but  we  shall  ob8erve> 
that  in  the  carrying  of  it  into  effect,  by  .positive  and  com-^ 
pulsory  regulations,  as  under  the  English  poo*  laws,  many 
diffijullies  occur.  To  the  poor  such  laws  are  necessarily  pro^ 
ductive  of  many  odious  restrictions  of  natural  liberty. 
To  those  who  contribute  to  the  support  of  the  poor,  but 
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inrhom  we  should  greatly  misname  by  calling  them  the 
rich,  they  have  brought  an  almost  intolerable  burthen, 
which  unfortunately  presses  by  no  means  equally,  but, 
like  all  other  compulsory  taxations,  bears  most  hard  upon 
the  middling  classes  of  society.  On  the  magistrate  tbey 
have  imposed  a  duty  of  a  most  laborious  and  perplexing 
nature;  they  have  compelled  the  country  gentlemen  who 
£li  that  important  office  to  study  a  code  which  is  now  be- 
come at  voluminous  and  complex  as  any  single  branch 
of  the  English  law  can  be. 

The  propriety  of  this  system  has  of  late  been  30  much 
discussed,  that  it  would  be  needless,  perhaps,  for  us  to 
offer  many  observations  upon  it.  Its  inconveniences  have 
been  acknowledged  by  all  ;*  how  far  it  is  capable  of  im- 
provement, or,  whether,  in  principle,  it  is  not  sa radically 
defective,  as  to  require  to  be  entirely  changed,  is  a  ques- 
tion into  which  we  shall  not  inquire.  A  late  eminent  wri- 
ter on  political  economy,  Mr»  Mallhus,  seems  to  think 
that  it  is  altogether  at  war  with  that  which  he  conceives 
to  be  a  grand  principle  of  nature,  namely,  the  equalizing 
of  the  population  of  a  country  to  its  means  of  subsistence, 
and,  that  it  not  only  tends  to  promote  dissolute  and  care- 
less habits  of  indolence  amongst  the  poor,  but  that  its 
effects  are  to  encourage  the  increase  of  the  population 
beyond  the  means  of  providing  support,  and  consequently 
to  introduce,  upon  a  worse  and  more  extensive  scale,.  t\xfA 
distress  and  famine  which  it  was  its  first  object  to  prevents 
These  he  seems  to  consider  as  necessary  evils-  against  which 
we  can  not  provide,  and  which  may  becompareu  to  the  tbun-* 
derstorm  and  the  hHrri€ane,which  tho'  they  lay  wast«  for  a 
time  the  spot  on  which  they  expend  their  fury,  yet  tend  to 
purify  the  airand  to  correct  the  stagnation  of  the  waters,  and 
irx  theend  are  the  means  of  diffusing  fertility  upon  tbeearth. 
He  seems  also  to  consider  the  legislature  that  attempts  to 
prevent,m  all  cases, the  oecasionat  miseries  of  absolute 
want  amongst. individuals,. by  which  miture  has  provided 
a  check  against  excessive  population,  much  about  as  wise 
as  be  would  be  who  should  first  sow  bis  seeds  with  extras 
vagant  profusv>n  in  a  sm^^ll  flower-bed,  and  when  they 
are  grown  up  in  clusters  too  thick  to  come  to  maturity,. 

*  See  particularly  Blackstont'i  Cwnmcntaries  9ind,jidaiaSmUk'9 
U  ealth  of  Nations, 

»o.  30.  [  B  »  ] 
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should  check  the  bind  that  endeavours;  by  tfainniDg  tfacBi 
here  and  tbere^  to  give  them  room  to  grow.* 

Upon  the  morals  of  the*  poorer  classes  of  society,  the 
influence  of  the  poor  laws  has^  by  many,  been  considered 
as  an  increasing  e viL  It  is  said,  and  perhaps  with  justice, 
that  they  tendtodepfess  the  spirits,  to  check  the  energies^ 
to  abate  the  industry  of  the  poor ;  that  they  eonfoand  vice, 
misfortune^  and  natural  imbecility,  ia  one  common  class ; 
and  that  they  are  inadequate  to  the  ]>urpo8es  for  which 
they  are  intenoed.  Upon  the  principles  of  Mr.  Malihm, 
we  should  be  led  to  belie ve,  that  compulsory  pr»vision  is 
wholly  improper;  and  when  we  see  the  large  sums  which 
are  expended  on  public  charities,  by  voluntary  cootribu- 
tioui  even  afler the  mi/Ztons  that  arexaised  for  payment 
of  the  poor's  rates,  we  may  question,  not  aaly  wbelber 
it  is  effectual,  bat  whether  it  is  at  all  reqirisite# 

In  fine,  the  humane  object  of  the  poor  laws  cannot  be 
disputed  ;Jbut;  it  is  ob?ioas  that  tbey  were  originally  pr<H 
Tided  upon  a  caijfr  of  einergencTy  wh«tE  for  »lime  the 
ordinary  refuge  of  indigence^  m  the  religious  bouses*  was^ 
destroyed,  and  when  it  does  not  seem  icr  have  been  tho- 
roughly considered  whether  the  same  sgrstem  of  volun- 
tary provision  might  not  have  been" continued  in  another 
form,  after  some  immediikte  relief  had  been  supplied.  And 
on  the  whole,  it  is  ooestiooable  whetlier  it  is  not  more 
proper,  in  case  of  a  auty  of  imperfect  obligation^  as  this 
•of  cAanVy  certainly  is,  to  leave  the  naturatty  benevolent 
propensities  of  mankrnd  nK>re  to- their  ordinary  course^ 
though  perhaps  not  entirely  so ;  rather  than  to  afibrd  ex- 
cuses for  the  deficiency  of  individuals  in  the  exercise  of 
private  charity,  and  ta  remove  one  of  the  grand  incite* 
ments  to  industry,  which  nature  has  provided  in  every 
free  stnle  of  society,  by  placiug,  at  the  one  end  of  tfa« 


^  By  chis  statement  we  perhaps  do  injustice  to  Mr.  MaUhu9* 
arguments.  They  are  certainly  founded  upon  these  principles; 
but,  so  statedfthey  appear  must  unfeeling  and  inhuman.  He,  how* 
«ver  contemis  throughout  his  work,  that  were  nature  in  the  en* 
couragement.  of  population  left  to)ierseif»  the  moral  check  which  is 
iinpbsed  by  the  fear  of  the  famine  and  misery  which  arc  the  con- 
sequences of  overgrown  population,  would  prevent  the  improper 
increase  ojf  population  itself,  and  thus  these  scourges  of  wan 
would  be  less  frequently  visited  upon  us. 
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«cale  of  vneqnal  ranks,  wealth,  hoiiourj  dignity,  and  the 
aiBuence  wherewith  to  be  charitable,  as  the  reward  of  suc« 
cessfiii  toil ;  and,  at  the  other,  distress,  misery,  want,  fa*^* 
mine,  andde9th,a8the  furies,  who  with  whips  of  scorpi* 
ous,  drive  men  from  the  haunts  of  indolence,  and  compel 
Ihem  to  be  vigilant,  prudent,  and  industrious^ 

If  in  thii  view  of  the  subject  the  impugners  of  the  poor 
lawsshouid  be  charged  with  cruelty,  let  it  be  remembered, 
ihat,  from  the  utmost  extremity  of  distress  it  is  hoped, 
the  benevolence  of  individuals  would  afford  relief;  that 
there  was  a  time  when  the  system  had  no  existence  ii| 
this  country ;  and  that  the  poor  of  other  countries  are 
not  supported  by  compulsory  taxation,  £ven  in  our  own 
country,  the  quaken  voluntarily  support  their  own  poor ; 
and  in  Scotlaud^  liioflgh  there  are  provisions  for  the  sup« 
port  of  the  poor,  yet  we  are  informed  from  the  most  crecu* 
bie  authority,  that  it  has  been  decided  that  thtre  U  not  in 
Scotland  any  law  i4  foret  by  which  an  involuntary  poor* t 
rate  cam  be  ^ctiablished  in  any  parish ;  and  we  t/ust,  we 
shall  notbe  supposed  to  mean  any  unjust  censure  upon  m 
numerous  body  of  our  fellow-subjects,  when  we  take  leave  t» 
remark,  that,  for  industry,  ^re,  panimony,  and  wordly 
prudence,  they  are  almost  proverbially  noted. 

What  may  be  the  merits  of  any  particular  alteration  in 
the  system  of  the  poor  laws,  we  shall  not  presume  to  de» 
termme.  We  beg  our  readers  to  consider  us  as  having 
only  laid  before  them  abriefstateof  the  question  which  wn 
venture  not  to  decide.  But  that  the  poor  laws  want  some 
revision  seems  to  have  been  admitted  by  the  proposal 
which  was  some  few  years  ago,  macle  in  the  house  of  com- 
ffions  by  the  minister,  to  bring  in  a  bill  for  their  revision  ; 
for  which  purpose  returns  of  the.  assessments  and  other 
material  points  of  information  have  been  made  tq  parlia- 
ment. By  tl^ese  it  appears  th^t  what  would  not  readily 
be  done  from  the  mere  review  of  principles,  will  perhaps 
be  eifeoteij  by  state  necessity ;  and  they  who  apprehend 
jthat  nations  may  fall,  like  individuals,  by  being  incumbered 
with  too  large  expenditures  audtoo  lieavy  debts,  may  soon 
reasonably  expect  a  revision  ef  ^at  system  of  laws,  by 
which  a  sum  ^qual  to  Xhepeact  e$tabHihment  of  the  army, 
for  tlfe  year  precedine  the  present  war,  (about  six  millions 
pf  money),  i%  annually  raised  for  the  support  of  the  poor, 
independently  of  the  aids  given  to  industry  by  benent  so* 
cietiesi  and  to  sickness  and  calfonity  by  charitable  institu-^ 
I  BB^  ] 
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iions,  not  to  speak  of  the  still  disgusting  excrescence 
upon  society,  the  public  mendicants,  all  of  which  are  not 
included  in  the  poor  rate. 

On  this  subject  we  have  expatiated  perhaps  too  much 
ior  the  nature  of  our  work,  but  whatever  doubts  maj 
arise  upon  tlie  poor  laws,  as  a  system^we  beg  leave  to  say 
that  a  practice  has  of  late  years  been  adopted  in  the  exe- 
cution of  them,  which  however  well  intended  originally, 
may  lead  to  much  mischief,  and  greatly  aggravate  the 
inconvenience  of  them  in  particular  cases  :  we  mean  the 
practice  of  establishing  what  are  called  se/ect  vestries. 

Where  these  institutions  are  dt signed  solely  to  obviate 
the  inconvenience  of  very  large  anci  indiscriminate  meet- 
ings of  vestries,  in  lar^e  and  populous  parishes,  where 
the  election  of  the  guar diam  of  the /;oor,  or  other  officers 
to  stand  in  the  place  of  church-wardens  and  overseers^  is 
left  to  the  pari)»h  generally,  and  where  provisions  are 
made,  by  requiring  securities,  to  preserve  the  public  money 
from  hazard  by  tiie  failure  of  collectors,  it  is  obvious 
that  they  tend  to  correct  an  occasional  defect,  in  the 
existing  poor  laws;  but  if  it  should  liappen  that  instead  of 
the  parish  vestry,  a  corporate  body  of  a  certain  number  of 
individuals,  not  elected  by  the  vestry,  is  appointed  for  life, 
with  power  to  elect  their  successors,  and  to  have  the 
raising  of  the  poor-rate,. and  if  by  taking  away  the  neces* 
9ity  of  passing  accounts  publickly  before  justices,  and  by 
throwing  various  obstacles  in  the  way  of  appeals  against 
the  accounts  of  the  guardians,  the  security  of  the  public 
money  is  diminished,  they  are  likely  to  become  grievous 
and  oppressive  jobs;  and  we  cannot  help  thinking  them  a 
miserable  departure  from  the  true  spirit  of  the  poor  laws, 
and  of  the  constitution  also,  the  spirit  of  which  is  apparent 
throughout  the  general  poor  laws,  in  levying  ttie  tax 
called  the  poor  rate  by  the  inhabitants  Uiemselves  iq 
vestry. 

We  beg  leave  also  to  suggest  to  those  who  may  hereafter 
be  Called  upon  to  consider  such  subjects,  that,  perliaps. 
the  wisdom  of  the  legislature  was  never  better  displayed 
than  in  the  provisions  which  have  been  made  by  the  43 
Elizabeth,  o.  2,  for  tlie  due  and  fair  administration  of 
the  funds  destined  for  the  support  of  the  poor.  By  that 
statute,  the  rate  is  to  be  made  l)y  the  overseers  and  church* 
wardens,  who  are  chosen  annually,  the  former  by  th^ 
jiistices,  ordiuarily  with   the  approbation  uf  the   Y««»lry| 
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and  the  latter  by  the  vestry  alone.  These  persons  arc  to 
account  annually  before  two  justices,  and  their  expend!* 
lures  are  subject  to   strict  revision  upon  appeal. 

By  this  means  those  who  are  to  pay  havie  the  making 
of  the  assessment,  and  the  controul  oyer  the  disposition  of 
it ;  and  those  to  whom  the  immediate  management  of  it  i% 
intrusted  being  ordinarily  men  in  the  middle  ranks  of 
life,  neither  above  the  reach  of  censure  nor  below 
the  feeling  of  respect  for  character,  and  bcingx)nly  raised 
to  an  office  of  trust  for  a  short  time,  soon  to  return  into 
the  ranks  of  their  fellows^before  whom  they  are  to  account, 
and  by  whom,  in  turn,  they  will  themselves  be  assessed, 
have  not  only  every  motive  to  secure  their  integrity  in  the 
administration  of  the  trust,  but  have  also  but  too  little  ex« 
perience  in  the  arts  of  official  intrigue  to  be  enabled  even 
to  attempt  it.  Thus  it  has  happened  that  however  occasi* 
onally  the  funds  raised  for  the  poor  have  been  misapplied 
through  mistake  and  ignorance,  and  although  partof  tnem^ 
may  havebeen  lost  by  the  failure  of  collectors,  yet  perhaps 
there  never  was  so  large  a  sum  raised  under  any  system  in 
which  there  has  been  so  little  of  positive  fraud  and  abuse 
practiced  by  those  who  have  had  the  distribution  of  it. 

We  are  almost  ashamed  to  haveentered  so  much  into 
the  consideration  of  the  general  subject  as  to  have  lost  sight 
for  a  while  of  the  work  before  us ;  for  which  as  far  as  it  will 
tend  to  smooth  the  path  of  the  student  in  the  acquisition  of 
the  koowiege  necessary  for  the  practice  at  the  quarter  ses- 
sions, and  also  to  assist  the  magistrate  in  rendering  himself 
capable  of  performing  that  laborious  part  of  his  duty 
jwhich  is  imposed  upon  him  by  the  poor  laws,  we  think 
the  profession  and  the  public  are  very  much  indebted  to 
Sir.  Nolan. 

The  plan  of  this  work  differs  wholly  from  that  of  Mr. 
Boif^  lately  so  much  enlarged  by  Mr.  Const,  and  which 
is  now  in  general  use  as  a  book  of  reference  at  every  court 
of  quarter  sessions,  in  the  kingdom.  That  it  does  so  we 
think  a  great  recommendation  of  it;  for  we  have  often 
wished  to  see  concise  and  elegant  treatises  on  the  law  take 
place  of  those  partial  coUactions  of  cases  and  digests  of  re- 
ports which  have  be^n  formerly  published  again  and  again 
under  the  titles  of  law  of  this  and  law  of  that,  without  re- 
gard to  the  pocket  or  the  taste  of  the  student,  but  solely 
for  the  convenience  of  the  bookseller.  Such  books  have 
10  general  so  little  merit  in  otir  opinion^  that  they  may  as 
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well  be  compiled  by  (he  bookseUtr  waA  bis  fhopmau  as  by  % 
barrister  or  student  of  the  law ;  and  we  have  been  told,  upoa 
authority  ou  which  we  believe  we  can  rely,  that  such,  a 
book  has  been  published  ere  now  under  the  name  of  a 
barrister,  when  in  fact  it  was  manufactured  by  a  literary 
drudge  who  did  not  even  shew  hiui  the  copy  till  ii  was 
{Printed. 

Not  that  we  mean  to  apply  these  censures  U>  such  a 
work  as  the  last  edition  of  Bott  by  Mr.  CottU,  That 
work  is,  perhaps,  an  exception,  as  is  Mr.  Coohtt*  Bank'- 
rupi  Laws,  to  the  whole  class  of  partial  compilations  of  re- 
ports ;  and  great  as  is  the  merit  of  the  present  work,  we 
believe  it  will  never  supersede  the  use  of  such  a  collection 
at  sessions..  For  as  it  contains  all  the  cases  and  judgments 
upon  the  poor  lanes  at  length,  it  will  always  be  necessary 
as  a  book  of  reference,  instead  of  the  whole  series  of  re- 
{iorters, which  would  be  a  ver^  cumbrous,  tbough  aueces- 
sary  appendage  to  the  court  of  gfuarter  sessions,  for  the  pur- 
pose of  ascertaining  with  accuracy  the  exact  import  and 
effect  of  those  cases  which  may  be  cited  and  relied  upon 
by  the  counsel  on  either  side.  On  the  argumeni  of  a  point 
of  Itfw  at  sessions,  it  is  unsafe  to  depend  wholly  upon  the 
abstract  of  any  writer,  however  skilful;  the  case  will  be' 
i^urred  to  by  both  narties  ;  the  fact«  will  be  sometimes 
misapplied';  and  the  law  can  only  be  ascertained  by  exa- 
mining the  whole  case,  \diich  will  be  found  in  Mr.  Coast's 
book  more  conveniently  than  in  the  volumes  of  reports 
from*  which  it  is  copied. 

In  every  otiier  point  of  comparison  we  prefer  greatly 
the  present  work  of  Mr.  Nolan^s ;  to  any  that  has  hitherto 
been  published,  (t  is  comprehensive,  methodical,  and 
clear.  The  cases  are  stated  sufRcienrly  at  length,  yet  no^ 
with  all  the'  amplitude  of  the  works  alluded  to; and  the 
whole  is  conveyed  in  such  a  style  as  to  be  not  only  always 
intelligible  but  to  be  readable  throughout — a  qualification 
which  is  no  small  recommendation,  when  we  consider  the 
importance  ol^'enabling  magistrates  to  acquire  a  compet9er.t 
skill  in  the  poor  laws  for  the  duly  administering  of  their 
office,  and  also  the  extreme  difficulty  of  reading  through  % 
crude  heap  of  cases. 

Mr.  jVo/tf/i  thu§  unassumingly  exposes  his  view,  in  :lic 
performance  of  his  undertaking,  which  we  think  ^he  has 
fully  satisfied. 

'*  The  importance  pf  that  system,  of  our  law's,  igvhicll 
respects  the  civil  ceconomy  and  comforts  of  the  p<lor  is 
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10  obviaos,  that  it  is  hoped  ah  aUempt  to  offer  some  faci- 
lities to  the  persons  concerned  in  the  administration  of 
them,  will  be  received  with  indulgence^ 

''  For  this  purpose,  it  has  been  thought  convenient,  in- 
stead of  giving  the  numerous  cases  on  every  branch  of 
the  sabject,  to  reduce  the  substance  of  the  decisions  into 
the- form  of  a  treatise.  The  words  of  the  judgment  of 
the  court  are  preserved  as  much  as  possible,  -bot  it  is  dis* 
entangled  from  those  circumstances  of  an  individual  na- 
ture, which  could  be  of  no  use  iu  illustrating  the  principle 
upon  which  the  determination  is  founded.  When,  bow- 
ever,  a  more  minute  statement  of  the  case  secured  neces* 
sary,  it-has  been  given  in  the  lapguaee  of  the  report. 

''  The  present  work  differs,  not^only  in  its  outline,  from 
\iose  of  br.  Bum,  and  Mr.  Const,  but  also  in  its  general 
arrangement;  and  it  will  be  found  to  treat  of  some  sub. 
jectsy  which  are  either  omitted  altogether,  or  but  slightly 
touched  upon  in  those  valuable  productions. 

''  The  object  has  been  not  only  to  unfold  the  theory  and 
doctrine  of  the  law,  but  to  supply  in  some. degree  the 
want  of*  personal  experience,  by  pointing  out  the  man- 
ner in  which  that  theory  is  to  be  applied  in  practice.  The 
mode  of  proof  necessary  to  establish  the  different  kinds 
of  settlement  is  set  forth  with  some  o^inuteness;  anii 
aach  a  general  statement  is  given  of  the  manner  of  con« 
dncting  appeals  before  courts  of  quarter  sessions,  as  is  con- 
sistent with  the  various  rules  of  practice,  which  are  differ* 
entin  different  courts.  An  account  is  likewise  added  of 
the  practice  on  the  crown  side  of  the  court  of  Kiftg's 
Bench,  wit  respects  the  orders  gf.  magistrates  removed 
thither  by  certiorari. 

**  A  few  cases  connected  with  the  subject  of  this  wp^-k, 
have  been  determined  in  the  court  of  King's^Bench,  since 
it  was  committed  t^i  the  press.  They  are  annexed,  with 
feferencesto  those  pages  in  each  voluoie  to  which  Ihey 
severally  beloog,^.and  will  be  found  to  include  ihe  deoisims 
of  h^i  Michaelmas  term,  taken  from  a  maqusariptcop^y 
of  Mr,,  £ast*$  potes,  which  be  kindly  furnished  for  the  pur* 
pose/' 

The  introductiQn.  of  the  additional  chapter  on  subjects 
of  practice,  and  on  the  evidence  necessary  to  support  each 
settlement  in  proof,  is,  we  think,  very  judicious,  and  an 
attentioafor  which  the  junior  part  of  the  professioit  will 
be  greatly  indebted  to  Mr.  Nolan^    On  this  head  it  may 
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be  nolimproperto  observe  that  thework of  tlie present  irrilcr 
by  nomeaiiB  lies  open  to  the  objection  which  is  often  raised 
against  law  books,  that  they  are  commonly  written  before 
the  compilers  have  attained  much  knowlege  or  skill  them- 
selves,  and  are  often  not  more  treatises  for  the  instructioo 
of  others  than  for  the  authors  themselves;  insomuch  so 
that  it  was  remarked  by  Johnson,  an  excellent  judge  of 
Jiterary  merit,  and  well  versed  in  all  the  secrets  of  the  book 
trade,  that  treatises  were  hardly  ever  written  in  any  art 
by  men  after  they  haJ  attained  to  eminence  in  it;  but 
that  even  Grotius  and  Bfackstone  compiled  their  works 
before  they  had  begun  to  practice.  In  this  respect  the 
present  author  has  perhaps  better  claims  to  the  attention 
of  his  readers  than  had  these  excellent  masters. Heis  already 
not  unknown  to  the  profession  by  an  edition  of  Strangers 
Reports;  and  where  he  treats  of  the  practice  of  sessions,  he 
has  all  the  advantage  of  that  knowlege  of  his  subject  which 
actual  practice  can  give  him. 

Bv  wiiy  of  exemrplifying  Mr.  Nolan^s  manner  of  treat- 
ing bis  subject^  we  shall  extract  two  'sections  on  distinct 
subjects  from  the  first  and  second  volumes ;  the  one  con- 
nected with  the  history  of  the  poor  laws,  which  will  tend 
to  elucidate  some  of  the  observations  above  on  the  general 
system  of  the  poor  laws,  and  the  other  relating  to  the 
practice  of  sessions  upon  appeals,  which  will  also  fall  in 
aid  of  our  concise  view  of  the  practice  of  the  quarter  ses- 
sions in  a  former  number.  These,  we  trust,  will  iustify  our 
recommendation  ofrhework  to  such  of  our  readers  as  are 
desirous  of  being  thoroughly  acquainted  with  the  Eng/isA 
system  of  the  poor  laws;  and  with  these  we  sliall  conclude. 

VOL*  I.   CHAPTER  I. 

Of  the  Manner  of  providing  for  the  Poor  previous  to  the 
statute  43i  Elizabeth,  cap.  2. 

"The  duty  of  maintaining  the  pooris  said  to  have  devolv- 
ed upon  the  clergy  for  some  ages  afrer  the  introduction 
of  Christianity  into  England.  Originally  a  fourth,  and 
afterwards  a  third  of  their  tithes  was  devoted  to  this  cha- 
ritable purpose,  and  administered  by  the  incumbent  und.er 
the  superintendance  of  his  bishop.*  The  churchwar- 
dens and  principal  inhabitants  are  supposed  to  have 

*  Kennet.  Impropr.  14,  15,  I  Black.  Com.  359.  Doisls 
Hist*  of  the  Poor  Laws,  1  &c. 
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taken  some  share  in  making  a jadicious  application  of  this 
parochial  fund.*  But  if  sacn  interference  ever  did  take 
place,  it  was  by  the  rector'ft  permission,  for  they  had 
no  power  to  direct  the  expenditure,  or  controul  the  mis- 
use. 

**  The  period  is  not  ascertained  at  which  this  portion  of 
tithes  was  applied  to  other  purposes.  We  may  conjecture 
that  it  was  gradually  re-assumed,  from  the  increase  of 
monastic  institutions.  The  principal  or  rectorial  tithes 
of  many  parishes,  being  appropriated  to  the  use  of  religi- 
ons onfers,  tbey  unclertook  a  share  of  the  burthen,  as 
they  retained  the  funds  originally  set  apart  for  the  poor's 
support. 

'*  The  legislature  did  not  interfere  with  this  appropria- 
tion of  the  ecclesiastical  revenues^  except  in  a  solitary 
instance.  In  the  16th  of  £fc/iar<i  the  second  an  act  passed 
requirinf^'^  that  in  every  license  to  be  made  in  the  Chan- 
''  eery  of  the  appropriation  •f  any  parish  church,  it  shall 
'' beexpressed  that  the  diocesan  shall  ordain,  according 
^  to  the  value  of  such  church,  a  convenient  sum  of  money 
'^  to  be  paid  and  distributed  yearly,  of  the  fruits  and  profits 
^'  thereof,  to  the  poor  parishioners,  in  aid  of  their  living 
'*  and  sustenance  for  ever."t 

*^  Until  the  first  attack  made  ujpon  monastic  property  at 
the  dawn  of  the  reformation,  the  clergy  were  permitted  to 
deal  with  their  revenues  in  other  respects  according  to 
I>rivate  discretion,  the  statutes  of  those  by  whom  eccle- 
siastical corporations  were  founded  or  endowed,  and  the 
superintending  controul  of  their  superiors.  Several  sta- 
tutes passed  between  these  periods  to  regulate  the  internal 
csconomy  of  religious  houses ;  but  they  tt'ere  directed  to 
a  different  object:  to  ease  them  of  oppressive  visits 
from  the  great,  and  a  tributary  hospitality  exacted  by 
the  powerful,  which  absorbed  their  revenues  and  usurp- 
ed the  portion  of  charitv  and  the  dues  of  the  indigent.]: 

''The  alms  given  by  these  houses, together  with  nospi* 
tals  and  oth^r  institutions  founded  and  endowed  foi;  the 


*  3  Burn.  til.  Poor. 

+  Chap.  6.  enforced  by  4  Hep.  IV.  chap.  1«, 
%  3  £dw.  I.  chap.  1,  35  £ilw.  I.  st.  1.  c,  1.  9  Edw.  II.  stst.  1. 
/e.  11.5  Hen.  V.  c.  1. 

¥Q.  *0,  [  cp  ] 
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putposej,  constituted  tlie  chief  bat  not  the  sole  resowreei 
of  iDose  who  fell  back  upon  their  fei tow-creatures  as 
poable  to  sustain  themselves.*  The  effects  of  persons 
dying  intestate  were  vested  in  the  ordinary^  to  be  applied, 
among  other  pious  uses^  to  relieve  the  poor  ofhisdio^ 
cese ;  and  private  charity  derived  vigour*  and  energy 
beyond  the  common  impulse  of  hamanitv,  from  the  so^ 
perstitions  notion  that  prayers  purchased  b^.  dbnations 
to  .the  poor^  contributed  to  the  eternal  happmess  of  the 
dead. 

''  The  aged  and  impotent  poor  had  no  other  sources  of 
support^  until  the  reign  of  nenry  Vlll. ;  for  since  the 
conquest^  neither  the  common  nor  statute  law  made  any 
difect  provision  for  the'  purpose,  unless  permitting  the 
poor  to  beg  by  license  can  be  deemed  an  exception. 

'^  The  author  of  the  Mirror  states  indeed^f  that  by  the 
common  law^  *'  the  poor  were  to  be  sustained  by  parsons^ 
*^  rectors  of  thechurch,  and  the  parishioners^  so  tliatnone 
'' of  them  shall  die  for  default  ^of  sustenance."  But  no 
method  is  pointed  out  by  which' the  performance  of  this 
di?ty  could  be  enforced^  or  its  omission  punished,  j:  Sucli 
abstinence  from  regulation  on  the  part  of  our  civil  govern- 
ment, is  no  slight  testimony  that  the  clergy  devoted  a 
sufficient  portion  of  their  immense  property  to  discharge 
their  trast.||  If  any  objection  can  be  made  to  their  con-» 
duct,  it  is,  that  their  charities  were  lavished  with  inconsi- 
derate humanity,  detrimental  to  the  industry  and  police 
of  the  country. 

**  The  various  and  highly  penal  l^ws  made  during  this 
period  against  vagranta  and  sturdy  beggars,}  a  descripi 


*  Perk.  sect.  486. 

t  MiiT.  sect.  1.  c.  3, 

J  1  Black.  Cora.  339. 

II  A  third,  ond  some  sdy  a  greater  proportion  of  the  entire 
property  of  the  kingdom  was  vested  in  the  clergy  at  the  time 
of  the  conquest,  and  in  the  reign  of  Richard  II.  they  held  a 
fourth.  At  the  commencement  of  the  reformation,  the  regular 
or  monastic  clergy  are  calculated  to  have  possessed  what 
amounted  to  a  fifth  of  the  revenues  of  *4he  kingdom.  See  9 
Burn's  £cc.  Law.  tit.  Monastisries,  and  the  authorities  tbers 
citei. 

§  See  them  collectedj  Biirn's  Hist*  of  the  Poor  Laws,  cbap, 
3,  p.  22. 
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tiOQ  of  persons  wbo  sprang  from  and  were  nourished  in 
Iheir  Way  of  life  by  the  latrgesses  of  misguided  pi^ty,  gives 
somecoa»teiMioc€  to  this  opinion. 

''  Butattonedil^Gtprdofofthe  fidelity  with  which  the 
tskrg^y  administered,  the  trast  reposed  in  them,  arises  from 
obserTing^  that  the  first  legislative  attempt  to  provide  for 
the  impotent  poor,  was  made  in  the  very  year  when  the 
property  of  thereligious  houses  was  vested  in  the  crown. 
JTbe  (irMi. great  act  of  dissolution^  27  Hen.  Will. c.  QS, 
iiffbrds 4  decisive  testimony,  not  only  of  their  hospitality, 
4>uto.f  their  efforts  to  promote  the  industry  of  the  couu* 
try.  Itenatto,  that  all-  persons  to  whom  the  king  shall 
•demise  the  sites  and-  demesnes  of  any  of  the  dissolved 
houses,  thjdl  keep  an  honest  continual  bouse  and  house- 
hold there;  and  for  that  purpose  occupy  yearly  as  much 
of  the  demesnes  in 'plowing  and  tillage  of  husbandry,  as 
tbesaid  religious  had  done  before,  on  pain  of  61.  ISs.  4d'. 
•^.montbj  and  the  justices  in  sessions  were  to  inquire 
thereof.  This  regulation  continued  until  21  Jac.  I.  when 
the  ciaiise  was  repealed. 

**  The  27  Hen.  Vil  I.  c.  95,  contains  the  first  provision  hjf 
which  particular  districts  are  directed  to  support  their  poor, 
so  that  noneof  them  of  very  necessity  shall^  be  compelled 
to  go  openly  in  begging.  The  act  was  enforced  by  a 
trivial  penalty  of  20s.  per  month.  Many  schemes  were 
proposed  and  enforced  by  subsequent  statutes  to  accom- 
plish tliis  object.*  They  are  collected  in  the  fourth  chap- 
ter of  Dr.  Burn's  History  of  the  Poor  Laws,  and  it  is  suffi- 
"cient  for  the  present  purpose  to  point  out  their  general 
tendency  intne  wordsof  that  respectable  author. 

'^  It  is  curious,'-  (says  he)t  **  to  observe  the  progress, 
'*  by  what  natural  steps  and  advances  the  compulsory 
^'  maintenance  became  established.  First,  the  poor  were 
''  restrained  from  begging  at  large,  and  ^ere  confined  io 
''beg  within  certain  districts.  Next,  the  several  hun^ 
''  dreds,  towns  corporate,  parishes,  hamlets,  or  other  like 
''divisions,  were  required'  to  sustain  them  with  such  cha- 

*  12  Ric.  II.  c.  7.  1 1  Hen.  VII.  c.  2.  1$  II<*n.  VIl.  c.  12. 
«2  Hen.  VIII.  c,  12.  27  Hen.  VIII.  c.  25.  I  Edw.  VI.  c.  3.  3 
and  4  Edw.  VI.  c.  l6.  5  and  6  Edw.  VI.  c.  2.  1  and  2  Ph.  and 
M.  c.  5.  5  Elir.  c.  9.  14  £tis.  c.  5. 

+  Ch.  5.  p,  105. 

[  cca  ] 
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'^  ritable  and  voluntary  alms,  as  that  none  of  them  of 
'^  necessity  might  be  compelled  to  go  openly  in  begein^. 
^'  And  the  churcb-vrardens,  or  otlier  substantial  inbabi- 
^'  tants,  were  to  make  collections  for  them,  with  boxes  on 
^'  Sundays,  and  otherwise  by  their  discretions.  And  the 
^'  minister  was  to  take  all  opportunities  to  exhort  and  stir 
'^  up  the  people  to  be  liberal  and  bountiful.  Next,  houses 
^'  were  to  be  provided  for  them  by  the  devotion  of  good 
^^  people,  and  materials  to  set  them  on  such  work  as  they 
''were  able  to  perform;  then  the  minister,  cd^tertbe 
''  gospel  every  Sunday,  was  specially  to  exhort  Uie  narish- 
*^  ioners  to  a  liberal  contribution.  .Next,  the  collectors 
''  for  the  poor,  on  a  certain  Sunday  in  everv  year,  immedi- 
'*  ately  after  divine  service^  were  to  .talce  down  in  writing 
'^  what  every  person  was~  willing  to  give  for  the  ensuing 
'^  year ;  and  if  any  should  be  obstinate  and  refiise  to  ^ve^ 
^  the  minister  was  gently  to  exort  him ;  if  still  he  refused 
'^  the  minister  was  to  certify  such  refusal  to  tfie  bishop 
*'  of  the  diocese,  and  the  bishop  was  to  send  for  and  exhort 
'*  him  in  like  manner;  if  he  stood  out  against  the  bishop's 
'^  exhortation ;  then  the  bishop  was  to  certify  the  same  to 
'' the  justices  in  sessions^  and  bind  him  over  to  appear 
''  there :  and  thejustices,  at  the  said  sessions,  were  again 
**  gently  to  move  and  persuade  him ;  and,  finally,  if  he 
^*  would  not  be  persuaded,  then  they  were  to  assess  him 
*^  what  they  thought  reasonable  towards  the  relief  of  the 
**  poor.  And  this  brought  on  the  &;eneral  assessment  in  the 
''  14th  year  of  Ctucm  Elizabeth.^' 

**  This  statute  underwent  some  modifications  daring  the 
government  of  that  excellent  princess.*  But  in  the  43d 
year  of  her  reign  ,*t'  another  act  was  framed  upon  .those 
which  had  passed  previously.  Under  this  statute^  with  a 
few  alterations  to  be  noticed  hereafter,  the  fund  for  set- 
ting the  poor  to  work^  and  maintuning  those  who  are 
unable  to  do  so,  is  raised  at  tliis  day.'* 

VOL.   2,    CAP.   35,    SECT.    VI. 

Of  adjourning  Appeals. 

*'  Appeals  are  usually  adjourned  to  the  sessions  ensuing 
that  at  which  they  are  lodged,  on  account  of  the  insuf- 
ficiency of  notice.  But  an  adjournment  sometimes  takes 
place  under  other  circumstances,  notwithstanding  the 

*  18  Eliz.  c.  3 .  36 Eliz. c.  4.  39  Eliz. c,  3.  c.  4.  c  5.  c.  Cl.c.2. 
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Wdrds  of  9  Ceo.  I.  c.  7.  and  17  Geo,  II.  c.  38,  that  the 
justices  shall,  after  an  adjournment  to  tlie  next  sessions. 
Jot  want  of  reasonable  notice^  "  then  and  tliere  finally  he:*r 
and  determine  tlie  same;"  for  these  acta  seems  to  confitie 
their  direction  to  cases  where  the  adjournment  is  had  on 
that  account  only. 

'^  This  construction  seems  established  by  direct  decisis 
on  ;*  and  the  practice  of  the  court  of  Kiug*$  Bench,  in  di- 
lectiog  courts  'of  quarter-sessions  to  enter  appeals,  and 
continue  them  by  fictitious  adjournments^  admits  ihem  to 
have  that  power^  since  these  statutes,  which  they  possess- 
ed before.f 

''  Appeals  may  therefore  be  adjourned,  by  consent  of  par- 
tieSyil:  upon  assigning  a  sufficient  reason  to  induce  the 
court  to  consent;  such  as  the  absence  of  material  wit- 
nesses, beyond  the  reach  of  legal  process  to  enforce  Uieir 
appearance;  the  pauper  having  runaway,  and  the  like. 

**  The  justices  likewise  possess  a  power  as  inherent  to  their 
jurisdiction,  tp  adjourn  ihem  at  discretion.  Thus  they 
may  well  adjourn  an  appeal  upon  debate^  for  further  con- 
sideration. || 

•'  So  they  may  adjourn  it  where  the  justices  are  equally 
divided  in  opinion  ;  and  it  is  said,  that  their  being  so  di- 
vided is  a  sufficient  warrant  for  the  clerk  of  the  ueace  to 
enter  an  adjournment,  and  thatit  ishisduly  so  to  <lo.§ 

^'Tbey  may  likewise  adjourn  it,  for  the  purpose  of  sub- 
mitting a  question  in  the  case  to  the  judge  ofassize.f 

An  adjournment  of  a  sessions  is  not  to  be  to  a  time  be- 

*  Rex  V.  Stansfieldt  East,  l6  Geo.  If.  An  adjournment  of 
an  appeal  against  an  order  of  removal.  Burr.  S.  C.  205.  2  Bott, 
724  pi.  812. 

+' Rex  r.  Langley,  11  Wil.  III.  1  Ld.  Taiym.  481.  2  BottJ 
723.  pL806.  And  as  to  the  practice,  see  Rex  x*.  Justices  of 
Buckinghamshire,  mte^  288,  and  post,  (n.  2.) 

X  Consent  of  parties,  given  by  themselves  or  their  attorntes, 
binds  them  in  subjects  of  appeal^  and  prevents  their  setting  aside 
in  the  superior  court  what  has  been  done  under  it.  See  Ilex  o. 
Justices  of  Northampton,  Cald.  30.  2  Botl.  70S.  pi.  776.  Rex  «, 
NaUand,  Burr.  S.  C.  796. 

Jl  Rex  v.Langtey,  ante^  3Q4.  (n.  2.) 

§  Bodmin  v.  Warligen,2  Bott.  726.  pi.  815. 

IT  Bexv.  Hedingham,  Burr.  S.  C.  112.  2  Bott.  724.  pi, 
811.  Rex  V.  Justices  of  Westmorland,  ib,  726.  pi.  8I6.  Rex  vw 
Natland;  Burr.  S.  C.  793. 
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yoDd  that  fixed  by  9  Ben.  V.  c.  4.  for  faoldio^  alioibef 
origiDal  sessions  ;^  bul  they  majr  respite  an  appeal  to  af| 
adjouromen  t  of  the  saoie  sessions^  and  determine  iithere.-f 

'*  If  there  are  not  jWice«  enough  to  hold  a  sessions^  theni 
are  not  enough  to  adjourn  it  legally ;  diid  every  act  don^ 
after  such  adjournment  is  iroid.^ 

^  £xcept  the  appeal  is  properly  adjoarned^  the  ensning 
sessions  havd  no  jurisdiction  to  hear  and  deteridtne  upoil 
it;§and  if  it  does  not  appear,  upon  the  caption  of  the  order 
of  sessions,  to  have  becfn  regularly  respited,  by  coatioo- 
aoce  or  adjournment,  the  court  of  A  jifg's.  ^dicA  will  quash 
the  order  of  sessions  as  void.|| 

^  But  as  a  neglect  to  enter  the  i^pite  of  an  appeal,  aAer 
it  has  been  ordered,  is  an  omission  by  the  court  or  its 
officer,  and  no  fault  in  the  appellant,  it  seems  hard  if  he 
is  to1>e  deprived  of  redress^  by  an  error  in  which  be  bad 
BO  share. 

"  In  an  appeal  from  an  order  of  r-emoval,  the7tis^»ces  were 
divided  in  opinion,  a^d  no  adjourment  took  place  ;  but  an 
entry  by  the  clerk  of  the  peace,  that  the  appeal  was  lodg- 
ed, andf  nothing  done  upon  it,  one  of  the  parishes  gavef 
fresh  notice  of  appeal,  when  the  justice$  proceeded  \u 
it,  and  quashed  the  order.  The  court  of  Kin^s  Bench 
declared,,  that  *'  if  the  parties,  will  not  consent  io  quash 
both  orders,  we  will  consider  whether  we  cannot  send  it 
down,  to  have  the  entry  of  the  first  order  amended." 
Thev  afterwards  quashed  the  order  of  sessions,  because 
madie  without  adjournment;  but  no  opinion  wasgiven.^ 

''  But  in  another  case,  where  doubts  arose  on  the  hearing 
of  an  appeal  at  the  Christnuu  sessions,  and  there  was  a 
reference  to  the  opinion  of  the  judges  who  should  come 
the  next  Northern  circuit.  The  judges  came  after  the 
ensning  Midaummer  sessions^  and  nothing  more  was  done 


•  Rex  V.  Grmce,  2  Bott.  723.  pi.  807. 

f  Rex  V.  Sunsfieid,  Burr.  S.  C.  205,mi^tf,  304,   (a.  I:.) 

X  Rexv.  WesthngtoD,  2  Butt.  725.  pi.  SI4. 

{  Rex  V.  Hediogham,  Sible,  Burr.  S.  C.  112.  2  Bott.  724. 
pi.  811.  Rex  V.  PoUcead,  2  Sir.  1259.  2  Bolt.  725.  pi.  813. 
Rex  p.  West  Torringtoii,  Burr.  S.  C.  293.  2  Bott.  J 1 5.  pL  797. 
Bodmin  o.  -Warligen,  aJt/e,  (n.  2.X 

I  Ut  «•  7.  As  to  tbe  necessity  of  entering  coatiuoauces  ia  tii« 
caption  of  tbe  order,  see  post. 

f  Bodmin  v.  Warliogco;  ante^  305,  (n.  2.) 
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#t.the  Chmhnat  sessiong,  t.  f .  the  appeal  was  not  adjourned. 
The  |>arties  producinfi;  diftereDt  states  of  the  case  in  the 
iissizes^  the  judees  did  nothing*  A  mandamuB  was  moved 
for  to  th^  justices  to  proceed  to  hear  and  determine  this 
appeal.  T%e  court  inclined  to  grant  the  mandamus^  if 
the  justices  would  not  proced^  but  enlarged  the  rule  foe 
furtber  consideration,* 

'VLastiy,  where  an  appeal  aj^ainst  an  order  of  removal 
was  regularly  lodged  at  ine  3/iV/ii?f/fna<  sessions^  1767>  1^ 
Pttworth,  9iVkA  i\\e  justices^  upon  hearing  the  cause^  con-- 
ceiving  a  doubt^  ordered  a  special  case  to  be  made  for  the 
ppioion  of  the  court  of  Kings  Binchn  The  counsel  with* 
drew  in  order  to  settle  the  case,  but  before  they  had  come 
•to.any  agreement,  the  sessions  was  inadvertently  adjourn* 
ed,  and  tliis  cause  was  neither  retained  nor  ended.  Upoa 
these  facts  an  application  was  made  to  the  court  of  Kings 
JSfjicA  for  a  mandamus,  to  compel  the  justices  to  proceed 
in  the  appeaK — By  the  court :  When  the  justices  enter* 
tein  a  doubt,  they  may,  without  the  consent  of  the  parties, 
order  a  special  case  to  be  made.  When  the  justices  say^ 
ms  tbev  did  here,  chat  a  special  case  shall  be  made,  they 
v^tnally  say  that  the  cause  shall  be  adjourned  overtilia 
new  case  is  made;  and  therefore  the  want  of  an  adjourn^ 
|Bent>  or  a  respite,  is  merely  the  omission  of  the  clerk, 
and  may  at  any  time  be  supplied.  Let  a  mandamus  gQ 
immediateljTi  unle&s  the  respondents  will  consent  to  a 
case.f 

SECT,  vn. 
Of  hearing  Appeals. 

^*  The  form  of  proceeding  upon  the  hearing  of  appeals, 
it  regulated  by  the  practice  of  each  particular  court  of 
sessions.  It  usually  differs  but  little*  in  the  case  of  orderi 
of  removal,  or  poor's  rates. 

''^Appeals  are  heard  in  the  orderin  which  they  are  enter* 
ed  with  the  clerk  of  the  peace,  unless  for  some  special 
reason  submitted  to  the  court.  The  Krst  step  in  all  cases, 
after  an  appeal  is  called  on,  is,  that  the  appellant  shall 
prove  his  notice,  unless  it  is  admitted. 
■'  ■  ■■  ■        rf 

•  Rex  r.  Justices  of  Westmorland,  ?9  Geo.  II.  2  Bott.  726% 
pi.  8 1 6. 

t  Rex  V.  Justices  of  Su^sex^^  %  Butt.  745.  pi.  833« 
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^*  Where  the  appeal  is  against  an  order  of  removal,  t!ie 
parish  should  produce  the  original  order,  if  it  has  l;>een 
served  upon  them.*  They  should  also  have  the  pauper 
present,  if  he  h^  been  delivered  to  them,  or  be  able  to 
shew  that  his  absence  is  not  through  their  fault  or  contrir- 
ance.f 

*'  After  these  preliminary  steps,  the  res[>ondent's  counsel 
l)egin  to  open  the  case,:f  and  eslatlish  the  order  of  re- 
moval.$ 

"  In  an  appeal  against  a  poor's  rate,  if  the  ground  of  com- 
plaint be  tnat  the  appellant  has  no  rateable  property  ia 
ike  parish^  the  counsel  fdr  the  respondent  begins  in  like 
manner  to  establish  possession  of  some  property  in  the 
appellant,  for  which  he  is  liable  to  be  rated,  before  the 
other  side  is  called  upon  to  refute  it.}]  The  reason  a»- 
«gned  for  this  rule  by  the  judges  is,  that  those  who  have 
clone  the  act  ought  to  establislT  the  propriety  of  it  by  evi- 
dence. 

*^  But  as  the  appellant,  in  all  other  instances,  makes  cer- 
tain stibstafUive  objections  to  the  rate  by  his  notice;  it  is 
the  pFactice,  in  many  counties,^  to  call  upon  him  to  oiake 
them  good,  before  tl\e  court  obliges  the  respondents 
to  defend  their  rate.  Where  the  practice  is  so,  the  appel- 
lant's leading  counsel  opens  the  case  by  stating  the 
causes  of  complaint;  but  he  is  obliged  to  confine  him- 


*  If  only  a  copy  of  the  order  is  served,  or  the  paupers  arc  re- 
■aroved  under  a  justice's  warrant,  (see  anfe^  157.  sect,  v.)  tfae 
•f^ellants  should  serve  .the  removing  parish  with  notice  to  pro- 
duce the  order  at  the  hearing,  and  the  justice  to  return  that  which 
is  io  his  possession^ 

i-  It  is  usual  to  serve  the  appellants  with  notice  to  produce 
them.  Bat  fiKrrf,  whether  it  is  not  the  safest  practice  to  suhpsna 
thero  as  witnesses,  where  they  are  {o  be  used  as  such  ? 

J  Per  Lord  Kenyon,  C.  J.  Rex  r.  Newbqry,  4  Term.  Rep. 
475.  1  Bott.  2a8.p.l.  27i). 

§  But  dtfierent  sessions  vary  in  this  part  of  thctr  practice*. 
Thus,  at  ^he  Surrey  sessions,  if  the  respondent  prove  to  the 
^cvrt^s  satis&ctfon,  that  the  pauper  cannot  be  found,  the appel- 
Imt  bagi»is,as  be  does  likewise  at  the  Gloucester  sessions,  if  the 
mder  appears  ea  the  face  of  it  to  havfi  been  loadc  on  the  oath  of 
ibe  party  removed. 

I  Rex  V,  Newbury,  ante^  (n.  2.) 

f  As  Surrty,  Kent,  and  Yorkshire,  &c.  Rex  r.  Newbury^  0 
Terra.  Rep.  475.     1  Bott.  288.  pi.  279. 

J 
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telf  to  such  a!t  are  sufficiently  set  fbrth  in  the  notice^  unless 
he  obtains  the  consent  of  the  Othdr  side  to  go  beyond 
them. 

"  This  tespdndents  are  then  c^klled  upoii  to  put  in  the 
rate^  and  prdve  the  allowance  and  publication^  where  it  is 
tiot  admitted^  either  expressly  or  virluallyi  by  not  being 
included  in  the  notice  as  a  ground  of  appeal. 

'*  If  the  parish  officers  do  tiot  attend^  or  refuse  to  pro- 
duce the  rate>  the  court  may  proceed  in  the  hearings  pro- 
irided  notice  has  be^n  given  to  produce  it ;  and  an  atttst-^ 
ed  copy  of  the  rate  may  be  then  read  in  etidertce."* 

^'  Thfeserviceofnoticfe  to  produce  a  rate  is  good  aAefttie 
sessions  are  commenced.f  Every  inhabitant  is  entitled, 
pnder  17  Geo,  2>  t.  d.  s.  2  ft  d»  to  inspect  every  rate,  at 
all  reasonable  times,  ps^yjng  Iff.  for  the  same,  and  to 
have  upon  demand  fortnwitb  copies  of  the  same,  oi^  tihy 
part  thereof,  paving  at  the  rate  of  fid.  for  every  twenty-^ 
four  names,  under  a  penalty  of  £0l.  to  be  forfeited  by  the 
church-warden  or  overseer,  not  permiKing  such  inspec* 
tions,  or  refusing  or  neglecting  to  give  copies* 

''  The  evidence  for  the  t&ppeflAnt  is  next  produted ;  and 
after  the  written  testimony  hat  been  read  by  the  clerk  of 
the  peace,  and  the  witnesses^;  sworn>  examined^  ami 
cross-examined,  the  second  counsel  for  the  appellant 
sums  up,  and  applies  the  matters  proved  to  the  question 
of  law  or  fact  which  the  court  are  todecide» 

''  The  leading  counsel  fi>r  the  respondent  then  states  his 
casein  answer  to  Chat  of  the  appellant,  brings  forward 
his  evidence  in  the. same  manner,  which  is  likewise  sum- 
med up  by  the  counsel  next  him  in  succession ;  and  finally* 
the  leading  counsel  for  the  appellant  replies  upon  the 
whole  case. 


*  See  Rex  v.  St  Helen's  in  Abingdon,  1  Bott,  266.  pi.  S03, 
where  this  was  doiie^  aod  no.  objection  t^kis^i* 

+  Decided  1^4 

X  Tor  the  ^neral  fvHts  tiespecting  written  eVideoce,  see  onfe. 
Vol.  I.  37 5.  eticq.  Vol.  li.  IQ^et  »fiq.  As  ta  the  competency 
of  witnesses,  oiiie,  ;Vol.  L301,  et  segt  aodJlex  v.  Kirdford,  51 
East.  &59*  Sobpornas,  to  compel  the  attendance  of  witnesses, 
ate  issued  fay  the  clerk  oCthepencet  and  also  from  the  crown 
office.  But  where  the  witnt^s^s  live  in  a.diSsreQt  cq^intyi  i^e 
crown  officer  alone  can  issue  the  subpana. 

MO.  $}.  [  !>]>  ] 
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**  The  proceeding  is  iiimilar  in  appeals  against  orders  of 
retnoTaiy  excepting,  that  as  the  respondent  begins,  so  be 
closes  the  case  wmre  evidence  is  called  on  mth  aides. 
But  in  all  ^ortoof  appeals,  if  the  party  who  states  bis  case 
last  calls  no  witnesies^  his  junior  counsel  has  no  right  to 
address  the  court ;  and  he  who  leads  for  the  adversary  is 
debarred  of  reply. 

^'  In  an  appeal  againstan  order  of  removal,  the  inquiries 
shall  not  extend  on  either  side  beyond  the.time  when  ijt 
was  made ;  for  the  justices  should  not  quash  a  good  order 
upon  matter  which  happens  ex  past  facto.* 

**  If  any  difference  arises  respecting  the  admissibility  of 
evidence,  it  is  decided  by  the  court.  But  no  bill  of  ex- 
ception lies  against  their  opinion.t  For>  in  ^he  com- 
mon case  of  a  oill  of  exception  tendered  to  the  judges, 
the^ury  alone  are  the  proper  persons  who  would  be  to 
decide  whether  they  believe  the  evidence  or  not ;  the 
judges  have  nothing  to  do  with  the  belief  of  the  evidence ; 
they  ore  not  to  determine  on  its  credibility,  but  upon  the 
consequence  of  law  arising  from  it.  But  the  justices  at 
sessions  are  judges  of  the  fact  as  well  as  law ;  they  are  the 
jury  as  well  as  judges;  it  is  in  their  breast  only,  whether 
to  believe  or  disbelieve  the  evidence;  and  who  is  to  take 
upon  himself  to  say  what  portion  of  evidence  they  do  be^ 
lieve,  and  what  they  do  not  i  Suppose  six  of  tlie  justices 
believe  the  evidence,  and  two  ot  them  do  not  believe  it, 
are  the  two  to  conclude  the  six  as  to  belief  of  the  fact  f 
When  the  Justices  specially  state  the  fact,  it  is  the  act  of 
the  whole  court. ;{: 

*'  If,  however,  they  refuse  to  receive  evidence,  which 
they  should  have  admitted  according-  to  the  rules  of  law, 
the  court  of  King's  Bench  will  grant  mandamus  to  com- 
pel them  to  receive  the  evidence,  and  re-hear  the  appeal  .§ 


•  Per  Page  J.  Rex  v.  Widwortby,  Burr.  S.  C.  139*  2  Bblt^ 
469.  pK  489. 

+  Rex  V.  Preston,  Burr.  S.  C.  77.  2  Bott,  705.  pi.  77«- 

;  Per  Liird  Hardwicke,  C.  J.  i^.n.  a. 

S  It  is  in  such  cases  the  most  convenient  way  for  thcjusliwes, 
as  well  as  the  least  expensive  for  the  parties,  to  state  a  case  for 
ibe  opinion  of  the  superior  court,  when  they  are  so  roquestad^ 
provided  the  point  admits  of  doubt. 
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TiWSpiitiTof/AeRAVXAVTT  LAWSyOr  BatfArupi attiCreeHton* 
Jui^toirt  with  OhteruUictn.  By  JosuVa  MonTsrioRB,  So- 
iicUor^  AMorofikt  Commera'al  Dktkmary^  dfc.  Sr^yStatut€9 
rekiiiag  to  BoMkruptaf^  Ordcn  J'wr  regMlutiMg  the  Procffdi»gtf 
mmd  Rilt&  4tnd  Ejtamplef  for  the  la^  txamiMiiom.  LondaM^ 
priMiedfor  the  author^  andioidut  No.  24j  FiycH  La  HE* 
CornkiU. 

'T^HB  author  of  thU  work  ba«  frequently  apoeare^  before 
the  public  alreadvj  as  may  be  teen  by  tfie  above  title 
page  ana  we  cannot  help  conf^ratulatiiig  him  upon  bU 
great  success  in  aii  art  which  was  never  ^tter  unoerstuod 
than  at  present,  the  art  of  baok^fnakifig^  A  great  book 
was  fproierly  trailed,  a  great  evil,  wheu  great  books  con* 
tained  something,  and  were  charged  at  a  moderate  price 
for  the  laboqr  wliich  was  necessarily  bestowed  upon  them 
both  by  the  author  and  the  printer.  Now  we  have  j^reat 
bpoM^  at  great  prices^  in  which  the  chief  labour  is  be<> 
stowed  by  the  paper-maker  and  the  binder,  and  in  which 
there  is  a  plentiful  lack  of  printing,  and  a  su|>erabundance 
ef  margin.  Of  the  prevailing  taste  tor  ostentatious  printing, 
and  fine  paper,  the  author  has  taken  j^reat  advantage ;  his 
paper  is  of  the  largest  ro^al  octavo,  his  pages  contain  the 
smallest  quantity  of  printing  that  weever  saw  in  alaw  book 
of  the  same  size,  ana  bis  margins  are  so  large  that  as  his 
work  contains  no  referefnce  to  a  single  authority^  we  pre* 
same,  he  must  have  enlarged  them  in  order  that  his  rea* 
ders  may  insert  a  running  commentary  on  the  whole.  And 
for  192  pages  of  this  sort,  with  not  quite  a  hundred imore  of 
statutes,  more  closely  printed,  he  charges  13s.  and,  lest 
the  price  should  be  mistaken,  affixes  it  to  the  back  of  every 
copy.  As  he  is  a  solicitor^  we  should  advise  him  in  the 
next  edition  to  BdAfauroence  more  to  it,  in  order  to  make 
up  a  complete  fee ;  •t  else,  tp  have  some  mercy  on  the 
pockets  of .  bamkruptt  and  erediion,  and  to  reprint  the 
whole  with  emendations  in  a  moderate  size  at  a  moderate 
expenceof  a  few  shillings,  by  which  we  should  think  he 
would  himself  be  a  considerable  gainer. 

The  work  on  the  whole  contains  apretly  fair,  but  brief 
summary  of  the  bankrupt  laws,  which  it  b  too  probable, 
bankrupts  in  the  hour  of  tneird'utress  may  4>e  more  Inclined 
to  peruse  than  the  more  complete  Treatises  of  Mr.  Cookt 
ana  Mi.  CulUn,  which  are  in  the  hands  of  every  lawyer, 
[  Dn2  ] 
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^nd  the  ase  of  which  it  were  yain  to  suppose  could  be  sa^ 
perseded  by  such  a  publication  as  the  presedt. 

As  vfrear<e  persuaded  that  the  perusal  of  a  brief  treatise 
upoUvSucb  a  subject  might,  as  the  author  suggests  in  the 
preface,  enable  bankrupts  and  creditors  the  better  to 
understand  their  own  affairs^  and  to  lay  their  cases  before 
ibeir  professional  advisers  with  more  discretion,  we  should 
have  been  frilttng  to  have  applauded  Mr.  Montefiore^^  de- 
sign the  more  had  the  appearance  of  bis .  work  been  lesa 
ostentatious  and  assuming.  At  present,  we  shall  only  add^ 
^at  our  advice  to  him  as  above  we  have  given  in  purity 
^f  spirit,  and  from  the  duty  which  we  feel  that  we  owe  to 
bur  readers :  and  as  we  presume  he  can  have  no  objection 
to  be  tried  before  them  by  exhibiting  a  specimen  of  his 
Work^  we  shall  extract  some  of  his  concluding  observa- 
tions, in  which  he  offers  some  advice  for  the  improvement 
0f  what  he  styles  ^^  the  adminhtration  of  InsolvenI"  Jur 

BISPRUDBNCE." 

After  some  introduction  concerning  the  impropriety  of 
arrest  upon  tnesne  process,  and  a  history  of  the  statute* 
upon  that  subject  fromMa^na  CAtfr/a;  and  after  observing 
upon  the  extrenie  rigour  with  whiqh  bankrupts  were  treat- 
ea,  be  says  with  some  affectation,  '^  so  cruel  a  code  could 
nfOt  long  exist ;  the  comet  had  reached  the  extreme  p^int  of 
its  aberration ;  and,  at  length,  be^an  to  approximate  to  the 
centre  of  that  system  from  which  it  had  so  jar  receded.** 

He  then  condemns  the  severity  of  the  law  which  makes 
U  a  capital  offence  to  secrete  effects  of  more  than  201.  va- 
lue. A  severity  which  he  perhaps  justly  thinks  defeats  it* 
own  object,  and  is  imposed  without  regard  \o  the  grada- 
tionsof  guilt  and  the  due  adaptation  of  punishment  to  nas- 
cent turpitude  or  habitual  depravity;  but  imposes  upon  a 
first  and  only  offetice  the  severest  punishment.  He  then 
offers  id  conclusion,  the  fpljowing  correctives  to  the  Spt- 
rit oi ihe  Bankrupt  lMws,vt\ih  imxK\i  we  also  shall  con- 
clude without  comment  ;more  especially  as  his  work  is  de- 
dicated, wifh  permission,  to  the  present  high  and  enlight- 
ened ehanteltcr,  in  whose  peculiar  care  the  administratioi^ 
i>f  these  laws  is  placed^  in  whose  hands  they  must  be  just- 
ly and  ably  administered,  and  by  whose  wisdom  in  assistance 
of  the  legislature,  we  are  persuaded  that  any  improvemeut 
of  the  system  will  be  best  supplied. 
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<'  The  law  for  tfaereicovery  of  debts,  under  the  estate  of  a  bank- 
rupt,  should  put  the  iiisoivent,  as  nearly  as  possible,  on  an  equal 
footing,  with  regard  to  his  debtors  and  creditors.  At  present, 
when  a  man  finds  a  creditor  bank  nipt,  be  knows  that  the  debt 
will  not  be  soon,  if  ever  demanded,  the  assignees  having  beeooften 
unwilling  to  run  the  risk  of  suits,  ou  account  of  the  attendant 
expeuces.  A  bankrupt's  estate  should  be  free  from  .law  stamps, 
as  the  sale  of  the  estates  are  from  auction  duty ;  a  penalty  should 
be  attached  to  a  debtor,  against  whom  a  recovery  is  made,  under 
the  estate  of  a  bankrupt,  if  a  fraud  can  be  proved,  and  certified 
by  the  judga  before  whom  the  <ause  is  tried,  as  there  is  evidently 
a  great  degree  of  criminalty  in  resisting  a  demand  made  under 
such  circumstances. — This  or  similar  regulatioi»s,  would  only 
counterbalance  the  advantage  the  defendant  now  has,  if  so  in- 
clined, of  knowing  that,  in  general,  proofs  oT  the  debt  are  dif- 
ficultly to  be  obtained,  audthathe  can  compel  the  assignees,  ia 
the  first  instance,  to  begin,  by  proving  the  Bankrupt  a  trader 
within  the  statutes ;  the  act  of  bankruptcy,  that  the  commissioa 
was  regularly  granted,  the  assignment  to  the  plaintiffs,  and  pro* 
perty  in  the  bankrupt." 

**  To  persons  disinclined  to  pay,  these  advantages  are  very  great, 
inasmuch  as  recovenei  are  extremely  difficult,  and  the  uni'urtUi^ 
Date  bankrupt  is  frequently  branded  with  the  name  of  an  impru- 
dent man,  who  has  squandered  his  property  by  giving  credit  to 
persons  unworthy  of  trust.  This  part  of  the  business  requires  great 
attention,  for  the  book-debts  of  a  bankrupt  often  do  not  proi* 
ducc  one  quarter  in  the  hands  of  assignees,  that  they  would  havft 
yielded,  -had  be  remained  solvent.'* 

*'  It  might  therefore  also  be  expedient  to  give  the  bankrupt  a 
certain  allowance  on  all  book-debts  recovered,  in  order  to  obtain 
bis  assistance;  for  this  is  different  from  ti)e  general  allowance  oa 
the  dividend,,  great  part  of  which  may  arise  from  recoveries  that 
are  totally  iud^pendant  of  his  exertion.  Were  the  bankrupt  to  be 
treated  liberally,  and  with  due  attention,  in  case  he  conducted 
bimself  welii  and  assisted  in  making  the  most  of  the  estate,  a 
great  and  beneficial  alteration  would  certainly  take  place. 

'^  The  value  to  the  nation  of  the  important  description  of  men 
subject  to  the  bankrupt  laws,  renders  it  highly  proper  that  these 
laws  should  be  framed  and  executed  with  a  dignified  regard  for 
the  character  and  comfort  of  the  objects  of  them,  but  which 
should  not  give  them  any  improper  advantages  over  their  credit* 
ors;  such  alterations  therefore  as  might  tend  to  produce  these 
desirable  objects  are  eminently  deserving  the  considerstioa  of  the 
legislatiire.'' 

**  Though  the  law  against  fictitious  ci^itors  be,  us  we  have 
teen,  sufficiently  severe;  yet,  if  such  creditors  have  chosea 
fissignees,  who  of  consequence  are  equally  fictitious,,  such 
U  the  trouble  and  necessary  expeiice  of  removing  (hem^  and  so 


too  Mont^areU  Bankrupi  Idtwt^ 

much  miscbtcf  may  be  done  before  tbcy.ctn  be  removed ,  tKst 
iastead  of  the  estate  being  in  the  bapds  of  men  interested  in  m 
^ood  mdministrationy  it  ia  often  vested  witb  those- desirous  of  op« 
presiii^  their  unfortunate  victim,  careless  of  the  interest  of  tbe 
creditors,  and  solicitous  only  for  their  own  advantage.  If  a^ 
aignecs  continue  to  be  ap|i)ointed  at  atpr csent,  the  commissioners 
ihoald  have  .a  controul  over  their  nomination,  as  they  shoiild  not 
be  received  until  their  circumstaiiccs  and  situation  are  approved ; 
ifith  them  also  should  be  placed  a  persoti  to  act  ofBcially,  as 
hereinafter  suggested ;  all  monies  should  be  payable  or  receivable 
only  on  their  joint  order  or  receipt,  and  the  balance  in  hand 
should  be  paid  into  the  Bank  of  Kngland,  where  there  ought  to 
he  an  office  appropriated  for  the  purpose. 

^  There  should  be  also  (Uirticutar  offices  for  the  purpose  of 
the  meetings,  and  the  several  proceedings  should  be  inserted  in 
hooks,  to  be  kept  in  such  offices;  of  these  books  there  should  he 
duplicates,  at  all  times  open  for  the  inspection  of  both  the  bank- 
rupt and  creditors,  with  liberty  to  take  copies  or  extracts  ;  rhe 
scrutiny  of  «U  debte  pro%'ed  should  be  severe ;  and,  when  doubt** 
lol,  the  proof  should,  at  All  events,  be  out  off  until  after  the 
choice  of  assignees,  that  no  speculation  snould  be  made  there- 
upon, as  at  present. 

**  One  great  evil  of  the  present  system  of  bankruptcy^  arises 
Irom  those  interested  and  intriguing  men,  who  procure  tlicmaotves 
to  be  chosen  assigness,  and,  knowing  all  the  power  and  advan- 
tages they  enjoy,  keep  the  creditors  out  of  their  mooey,  to  their 
<)wn  emc4ume;if. 

*^  There  are  persons  who  make  it  their  business  to  be  assignees, 
which  %%  eflbcted  in  the  following  manner :  they  get  into  their 
hands  some  of  the  bills,  or  other  securities  of  the  bankrupt,  make 
themselves  very  busy  at  the  /irst  meeting,  openly  pretending 
great  seal  for  the  estate,  and,  in  a  private  manner,  promising  the 
bankrupt  that  they  will  assist  in  getting  his  certificate,  if  they  are 
chosen.  T«  the  solicitor,  they  promise  not  to  change  him ;  and  by 
this  means  they  procure  a  majority  of  the  creditors  at  lai^,  who 
being  very  little  interested  in  the  matter,  and  generally  unscqmint^ 
fd  with  each  other,  act  without  concert,  and  become  the  pas- 
sive instruments  of  those  interested.— -Many  persons  in  London^ 
and  sonie  that  stand  high  in  liie,  owe  their  rise  to  their  being  cho- 
sen assignees,  having  had  large  sums  of  money  remaining  in  th6r 
iMnds,  froyn  unclaimed  dividends,  &c.  Ace. 

••  To  remove  this  veiy  injurious  practice,  and  the  inducement 
that  leadstosuch  steps,  an  assignee  general  should  be  appointed 
by  the  Lord  Chancellor,  vestetl  with  the  same  powers  and  aotho^ 
rities  as.assigoees  at  present  enjoy  ;  under  whose  controul  the  as- 
signees appointed  by  the  creditors  should  act,  and  be  accountable 
to  him|  and  give  proper  Kfciirity  for  all  monies  to  be  by  tlicm  re* 


tl9iiiefibre'i  Bankrupt  Ldm.  tfft 

ceived  from  &e  bankrupt's  efttote,  which  should  immediately,  bf 
paid  ioto  the  Bank  of  finglandy  in  the  name  of  the  attignee^ne* 
rai ;  a  penalty  should  be  attached  on  assignees  retainibg  |n  their 
custody  any  sum  of  money  belonging  to  the  bankrupt's  estate,  «X!» 
cccding  the  sum  of^*  ;  a  per  centage  should  be  paid  togo- 
venunent  on  the  dividendt  received,  and  all  unclaimed  dividend^ 
which  amount  yearly  to  a  considerable  sum  of  money,  should  tm 
paid  to  and  become  the  property  of  government,  if  not  claimed 
withhi  a  certain  number  of  years. 

**  This  would  not  only  redress  the  evil  arising  from  the  impro* 
per  choice  of  assignees,  and  the  unfair  advantage  of  which  as* 
signees  avail  themselves,  but  it  would  prevent  the  veiy  nefarious^ 
but  common  practice,  already  stated,  namely,  proving  debts,  not 
real,  in  order  to  have  a  vote  in*  the  choice  of  assignees,  as  tha 
inducement  to  become  an  assignee  would  be  done  away. 

A  certain  number  of  accountants  should  be  attached  to  tha 
bankrupt's  office,  to  whose  inspection  the  books  of  every  bank- 
rupt should  be  submitted,  and  the  statement  of  bi^t  estate  and 
effects,  on  his  surrender,  should  previously  be  examined  by  ooa 
of  the  said  accountanU,  and  checked  with  the  books  from  which 
thesame  was  made.  It  would  also  be  proper  that  every  state- 
ment should  have  thereon  indorsed  the  opinion  of  the  account* 
ant  by  whom  it  was  examined,  signed  by  him,  whether  approving 
or  disapproving  of  it,  for  the  inspection  of  the  commissioners  aiid 
creditors,  on  &e  day  of  the  surrander.  This  would  prevent,  in 
a  great  degree,  false  aecouats  from  being  imposed  on  the  com- 
missioners, the  oath  being,  in  many  instances  (we  ara  sorry  to 
say)«  the  least  consideration  ;  for  the  bankrupt,  knowing  that  hia 
statement  would  undergo  the  ordeal  of  the  accountants  exami- 
nation, an^  that  his  observations  thereon  would  meet  the  eye  of 
thecoromissiooersand  creditors,  ivould  be  careful  how  he  subjected 
hini^lf  to  the  animad versions  he  would  justly  merit  if  he  in  auy 
manner  deviated  from  the  path  of  integrity.  It  would  aUo 
be  advisable,  that  before  a  dividend  was  made,  the  accountant 
tikottid  give  in  a  short  general  report,  or  a  particular  one,  as  the 
liatura  of  the  case  might  require,  of  the  debts  proved. 

^*  With  regard  to  the  certificate,  creditors  refusing  to  sign,  should 
be  obliged  to  assign  their  reasons,  and  if  not  good,  the  commission- 
ers should  be  empowered  to  sign  for  them,  thus  personal  enmity 
might  never  prevent  an  insolvent  man  from  obtaining  justice.** 
'* Orm commercial  man^* of  unblemished  character,  independent 


««  ^  Peihaps,  if  the  mode  practited  in  Paris  beforp  the  revolutioo,  in  thf 
Coart  of  Coiuali,  were  inp«rC  afloptvdt  it  might  be  attended  Vrith  great  ad- 
vantage. That  CouTt  cuiitifted  of  twelve  tried  CQauBcrcikl  men,  o(  uiAb!e« 
auahcd  chir««ter,  who  had  been  at  If  Mt  thirty  /ear*  in  trade,  ami  were  iuae* 
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crrcamstances,  and  mercantile  knowledge,  should  be  asnVant  \B 
every  list  of  commissioners  but  tbe  same  merchant  should  not 
always  be  with  the  same  list  of  commissioners ;  thus  all  parties 
would  be  considerably  benefited,  by  tbe  assistanceand  control  of 
a  British  merchant  o'fintel  licence^  and  incegriry. 

*'  Although  the  preceding  suggestions  are  the  result  of  long 
observation  and  experience,  the  author,  nevertheless,  submits 
them  with  diffidence ; — he  humbly  conceives  that  the  alterations 
he  proposes^  and  the  attempt  at  amelioration  which  he  has  hinted 
JDay  be  productive  of  considerable  improvement  in  our  system 
of  jurisprudence,  as  far  as  relates  to  the  bankrupt  laws.  Aware« 
bowever,  of  the  danger  of  too  precipitate  a  reform,  he  has  made 
the  present  code  the  basis  of  all  the  alterations  and  amendnoents 
which  he  has  ventured  to  suggest.  It  will  occur  to  the  reader, 
that  all  those  changes  cannot  be  applied  to  bankruptcies  in  the 
country,  but  some  of  them  may  ;  and  after  the  others  ar«  adopteid 
and  approved  in  London,  there  is  no  doubt  but  means  may  be 
found,  of  extending  them  also  to  the  principal  commercial  towns 
io  England/' 


Tke  Baitkrupt  Laws,  hy  William  Cooke,  ofld^coWs  Inn^ 
Esq,  Barrister  at  Law,  in  two  Volumes,  The  Jiflh  EdUtion^ 
TDith  considerable  additions,  Brooke  and  Clarke,  Bell-yard f 
Temple^Rar.    Crown  Octavo* 

nPHE  abilities  of  this  writer  bave  been  long  known  to 
the  public;  we  shall  therefore  only  inform  our  readers 
that  the  additions  are  made  with  the  author's  usual  carej 
and  consist  of  the  same  sort  of  ample  extracts,  and  abridg- 
ments of  the  reports  as  are  characteristic  of  the  former 
editions  of  the  work,  and  make  the  whole  a  complete  sys« 
tern  up  to  the  present  time* 

We  should  perhaps  not  have  mentioned  this  work  but 
that  we  ,know  som^  are  so  eager  to  procure  tbe  ncweti 
fAi/tg, published  iipon  every  subject,  that  we  feared  lest,  for 
want  of  information,  that  a  new  edition  is  published^  afew 
of  our  readers mightoverlook  a  work  of  es,tablished  merit, 
and  be  inclined  to  take  up  with  any  trash  which  bears  the 
stamp  of  novelty,and  promises  to  contain  the  latest  cases. 

pendent  in  fortune ;  they  presided  wi'thoat  emolameut  ;  their  pataencc  tor 
luyesiigate  fact^,  and  their  attention  to  the  distribution  of  justice^  was  as  far 
beyond  eiample,  as  it  was  above  praise.  -Honor  was  their  reward  :  and  to 
be  capable  ofbeing  a  Constil,  w'as^  in  coiniuerce,  reckoned  equal  to  beiD§» 
Commander  of  the  Order  of  Merit/' 


QiUMtton  concefmng  m  IMt  of  DeUcnU       fOf 
Qttistion  conarning  a  Rule  of  Disccnt» 

'yjEROlHQ  towards  the  cloael  of  a  lofig  and  active 
^  professioaal  life,  my  chief  source  of  amusemeDt,  qowj 
is  to  examine,  with  more  minuteness  thao  heretofore  t 
had  sufficient  leisure  to  do,  some  of  diose  abstract  qaes^ 
tioQs  which  have  never  been  satisfactorily  solved. 

The  one  which  last  occupied  my  attention  has,  I  am 
free  to  confesS|.  baffled  all  my  endeavours  to  remove  the 
murfy  darkiUSB  which  conceals  the  clue  by  which  alone 
we  can  get  at  the  ground  and  principle  ofthe[K>int  alluded 
to ;  but  as  some  of  your  ingenious  correspondents  ma^# 
by  the  application  of  greater  talents^  be  more  successuil 
(should  you  deem  the  queslion  worthy  of  a  place  'm  your 
very  amusing  and  instructive  legal  and  juridical  reposi*' 
tory,)  1  take  the  liberty  of  requesting  the  insertion  of  it. 

It  is  this : — ^  Upon  what  solid  patNCl^LB  can  i%€ 
father  of  a  purchaser  be  rejected  in  the  descent  from 
such  purchaser,  and  the  father's  uncle  ot  greal 
uncle  be  received?^ 

Thei«  is  a  great  deal  to  be  met  with  id  the  boobs  upcm 
the  subject,  hot  in  my  ofrinion  nothing  in  the  least  satis^ 
factory  as  to  the  fffound  and  solid  rcfason  at  the  rule. 
I  am  9ir^  your>  bumble  Servant, 

Sen  sir  • 


BLACiisToirtAirA.'-^OAiitB  hk^^.-^Oftke  QoaUjleaiion 
to  kill  Game.- Of  ike  Righi  im  vote  at  Ehctiomfof 
ike  Skire,  tfc* 

T  RBCOLl£CT|  in  one  df  Tcttir  early  mmiterf,  yow 
mentioiiteil  to  have  received  fitna  one  of  your  corres« 
pondents^  a  suggestion  for  a  legal  Ana,  or  occnsiooal 
remarks  00  the  excellent  Commeniaties  of  Sit  tVitHam 
B/ackstone.  Tbis^  if  executed  well,  1  have  no  doubt,wouUi 
formavery^  useAd  miscsllanetwa  article  tn  year  w«rb| 
Jro,  32.  i  s  S  3 
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vad,  therefore,  I.  felt  miicb  regret  that  your  eprrespon* 
dent,  who  fitmisbed  ^oa  with  the  hint,  did  not  also 
wtpply  you  with  matenaU  for  the  executing  it. 

Tbe  plan  of  it  lulmiis  of  such  latitude  an  to  embrace 
all  Idnas  of  subjects.  Not  only  may  errors  be  detected 
and  obscurities  explained,  but  even  his  excellencies  may 
be  more  strongly  marked  for  the  admiration  of  the  sjtn* 
dent ;  and  the  antiquarian,  the  collector  of  anecdoiesj 
the  moralist,  and  the  philosopher,  the  universal  jurist,  the 
pleader,  and  the  conveyancer,  may  each  in  his  proper 
wajjr,  throw  in  his  contribution  to  the  common  stock  of 
ilirormittion ;  which  every  student  might  render  more 
useful  by  a  manuscript  reference  to  it  in  the  margin  of 
the  Commentaries. 

Havins  a  leisure  half  hour,  and  as  an  example  is  the 
most  ready  and  inteHigible  of  all  modes  of  explanation, 
I  now  take  up  tbeContmm/artVf,  and  like  an  tBgevfaiconer 
determined  to  let  fly  at  any  game,  I  open  them,  by 
mere  chance,  at  the  fourth  book,  chiaptcrlSg  page  17d; 
i^nd  a  most  appropriate  subject  it  is,  for  it  treaty  of  the 
garni;  laws,  una  the  qwilificatioHt  for  killing  ga;iic. 

Considered  abstractedly,  I  confess,  that  to  me,  th^ 
privilege  of  killing  game,  of  hunting  or  shooting,  seems 
not  worth  the  preserving  to  any  one>  and  betrays  Uie  weak- 
ness of  man,  and  the  paucity  of  his  pbasures.  There  is 
nothing  in  either  of  them,  intrinsicoily  capably  of  giving 
uny  pleasure  to  c^  rational  being,  except  that  which 
ipav  be-  derived  from  a  hard  ride  iq  a  fine  morning,  or 
a  pleasant  walk  through  stubble  fields,  copses,  and  wood^ 
lands;  for  I  cannot  do  my  fellow-creatures  so  mach 
injustice,  as  to  suppose  that  they  really  take  delight  in  the 
agonies  of  the  dymg  stag,  the  pantings  of  the  breathiaw 
hiare,  or  the  crippled  flight  of  the  woiindcil  parlrMge.  Aa 
H  regards  sopjety.  apd  civili^^ation,  Qpthing  >s  more  absnrd 
and  preposterous  tbaii  a  party  of  spor>s||ien  sallyiog 
forth  over  the  welUtilled  fields  of  a  highly  cultivated 
country,  to  pursue  for  sport  those  occupations  which  are 
^ted  only  to.aq  infant  state  of  society,  to  a  barbarism 
from  which  by  f^  the  greater  part  of  Europe  has  for 
mapy  ages  beep  removed.  Let  the  native  ofiibfria  or  of 
liamtmatjca  pursue  the  chace  ifr  his  barren  resipns,  pot 
for  his  amiisement,  but  his  subsistence ;  for  ck»tbiag  or 
for  defence  1  In  this  be  fulfils  the  designs  of  nature,  said 
bijr  exterminiatiDg  i^  noxipus  race  of  animals,  he  prepi^tes 
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ibe  land  for  t^bitaUon  )cpd  agricuUiire ;  imprilTOs  Iriiiltin 
ill  the  fude  Aits  with  which 'he  is  noqiudoled ;  and  diw 
plays  a  courage  and  adrofeneBs,  which  niiit  be  reckonel 
among  the  necessary  >rirtoes  of  a  savage  life;  6«it  let  tb% 
Batives  of  England,  France,  and  G^naanyy  and,  aliove  aV, 
the  ciergf^  reflect  that  in  the  sports  of  the  field  tlMiy  aet 
the  part  of  savagesin  an  age  of  civilisation,  and  are  wat^ 
lonly  cruel  for  mere  sport. 

From  various  .Gon^iderMions  one  cannot  help  feflectin|( 
that  laws  which  have  for  their  object,  the  perpetnatrng* 
•f  such  pursuits  in  modern  times;  aie  misplaced,  and  that 
with  the  division  of  prc^rtv;  which' tiltage  and  tivilt^ 
4ltion  introduce,  the  wild  four,  or  the  unreclaimed  animals^ 
which  are  ted  on  the  laud,  should  be  the  property  of  the 
owner  of  th^e'soU  only  which  nourishes  them ;  that  the 
right  of  pursuing  them  into  Other  grounds  should  be 
narrowed  within  certain  limits,  just  such  air  are  neeenary 
for  the  taking  of  tli€m;  and  that  all  manorial  rigfatf  of 
game  should  be  abolished. 

But  to  return  to  B/ii€^f<7ite-^he  justly  takes  the  policy 
of  our  game  laws  to  be  founded*  m  chit!  desire  of  ''pro* 
moling  the  public -economy  of  the  commonwealih/'  by 
preventing  *'  low  and  indigent  people  from  tbtJocrio^ 
pursuits  wliich-  take  them  away  from  tlieir  propei?  employ- 
ments and  callings/'  This  is  well:  but  to  at^ogate  the 
aystem,  and  make  game  the  prope'^ty  of  tlie  land  owner, 
would  be  belter.  It  would  remove^  the  temptation  to 
the  low  and  indigent  altic^gether,' and  it  would  betlie  most 
effectual  stop  to  »tlie  blniiderof  the  professed  paaeker, 
who  is  a  o^ore  baoieffuf  pest  to^  society  than  eve^  iht 
vnuggUr^ 

Again ,  in  ^nomeratHig  ibe  q  nalifications  for  killing  game, 
or,  as  B/«eJiri/sw^moi^  "properly  calls  them,  the  esimp* 
Moils  from  t>enalUdS'  for  4itHng  :game,  be  mentaona  flM» 
the  having  afr«ehotdestote  pt  lOOl.  per  aaium,  and  adda* 
^'  there  betng fifty  times  tie  property  required,  to  enable 
a  n^an  tB  kilt  a  partridge,  a$  to  vote  for  a  knight  ^  the 
Mr^/ 

Whether  or  not  the  learned  commentator  meant  this 
in  centre  of  the  law,  as  presuming  that  the  qualifications 
should  be  equal,  or  the  ^glm  vatio  on  the  side  of  the 
right  of  voting,  1  know  not;  but  it  has  always  appeared 
la  me^  that  the  observation  isj  if  90,  misplaced,  ana  I  bc^ 


ffllfc 

tieye  it  has  freqfienlfj  b^lf  ^jsitpt>Iiedj  ewtf  io-cioitrts  lyf 
iuslice.  N(^t  buf.  that  it  fs  kb#tira> Jdhil  a  mtai  $boo)d  not 
peat  liberty  to  calc^  a  partndgeld  a  Avjt.upoji  hiaowji 
land ;  but  that  i^  acr  absurdity,  applicftbb {a  mj^mtJaafs, 
which  are  an  evident  violalioh  of  property.    Btiiaike  the 

vpoD  the  lo^  «nEid^^niIgkr  from  fbUo^tjpg  -idle  iHirsifiti^  or 
as  a  privilege  giTei^-te  tbertebjtQ'.traii^l^leovfi'olh^^  mea-'^ 
fielda,  «li>t  IM  qoaliftcMioii  is  ligbtly  fixei^  ^t  'so  high  a 
fate>  <H*^  if  filtered  at  «A>  ou^  16  h%  tmi^  stiU  M^b^ ;  Ibf 
lam  sure  there  isr-Tio  6n^  who^  1^411  iBay^  that  »  math  of  « 
lesd  estate  than-  lOOt  a  year  in  Iatid>  or  ah  eqiriTiBient  ia 
personal  property i  ii&  teasonaMy  qaalUied  to  set  up  for  an 
idlit,  to  be  legaflj  permitted  to  wander  ^'  from  nis  pro* 
pereteployment-ond  calling^'  in  parsuit  of  ^partridges  $  or^ 
on  the  other  hand,  should  be  indulged  withe  Jioense  to 
plaoe  himself  in  -  a  state^of  tea)ptatioD>  to  become  a  tre»« 
Jmsser  on  his  neighbour's  lands,  a  leaper  -  ofditehes,-  and 
m  breaker  of  hedges,  (at  one  knows  not  what  codt,)  id  ordet 
%o  kill  a  solitary  bare  or  shoot  a  few .  pheasants  in  the 
year.  Surely,  I  say^noone  would  thinfc  it  right  to  intntst 
every  man  wlio  ^ac^dOi.  a  year  inr  land,  ^every  veUr  at 
Brmffbri,  with  siieb  a  privil^e. 

BQt>  on  the  contrary,  what  is  the  right  of  voting  at  ao 
dectioafqrtbe^faire,  but  the  general  2rtVM  right  of  Britons^ 
the  wtemif  of  thj&ir  libenies,  theboast  of  their  country  % 
m  rigbt^wfatch  isy  perhaps,  i|t  present  well  defined,  though 
volriect  to  some  iDcOnvenienees  in  larffe  county  elections, 
SM  a  right,  the-eixercise  of  which  abould  be  narrowcfd 
qo  fvrfcber  tbao  is  absolutely  necestery  for  convenience 
and  poUic  safety. 

Let  osv  therefore,  bea^  tio  more  tomparisonibelweeQ 
thoi^hft  of  electing  our  vepfesentativeinparliaa&^nt,  and 
tbo  rtgki  of  ^ootmg  ati^  game,  eten  hkkck  gatne :  and 
ingr  hebe  iio#  who  evuacndeavoiii^  to  eMfoisnd  tbemi 

Yoara  traI/» 
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^N  a  saperficial  view,  it  may  be  thought  perhaps  that 
the  moral  apolhegan  contained  in  the  motio  to  this 
work,*  and  a  correspooding  pass^e  from  Ciccro't  Officc$, 
coinprne  the  sum  of  all  that  cao  be -said  upon  the  rights 
and  obligations  of  vendors  and  parcfaasers ;  and,  in  a  gi^at 
measure  with  respect  to  the  we  of  mere  chattels,  thej 
ore  very  few  and  simple.  But  though  -in  morals  the 
duties  to  be  performed  may  be  compTiied  in  a  tew  plaia 
axioms,  yet,  in  human  laws,  it  is  necessary  not  only  to 
enjoin  the  performance  of  general  duties,  but  also  to  pre* 
•cribe  forms  by  which  those  duties  may  be  inforced. 
With  respect  to  landed  estates  also,  which  are  subject 
to  various  diarges  and  liens,  and  in  which  possession 
cannot  be  bad  «o  exclusively  by  the  pr9prietor  as  to  con- 
vey even  that  degree  of  title  which  possession  gives  ia 
the  case  of  niere  chattels,  the  purchaser  must  often  be 
embarrassed  with  difficulties  in  ascertaining  the  nature 
and  validity  of  the  title  which  be  shall  acquire  in  the  thin^ 
purchased. 

Tbe  law  on  tliis  sulgecJt  is,  tlicwfore,  erf  the  greatest 
important?e ;  the  buying  or  selling  of  estates  is  a  trans- 
action of  very  frequent  occurrence ;  and,  on  the  part  of 
the  purchaser  the  utmost  discretion  and  cir cum^pectton 
is  most  frequently  requisite  to  make  him  aecnve.  As  it  is 
also  a  transaction  which  one  party  at  'least  is  always 
eager  to  see  completed  speedily,  a  time  is  fixed  within 
which  it  is  to  be  x;onduded ;  and  it  is  necessary  that 
caution  should  not  be  too  slow,  nor  delay  blunt  the  pur- 
IK>se  of  the  parties.  When  the  subject  of  the  purchase  is 
of  considerHble  value,  advice  is  asuaUy  sought  from  the 
most  able  and  mo«ft  practised  conveyancers*;  but  many 
cases  occur  in  which  the  vaitie  of  the  purchase  is  too 
small  to  admrt  of  tbe  neoecsary  expense,  and  though  in 
such  cases  points  of  the  greatest  difficulty  may  occur, 
yet  they  are  genoraily  left  to  the  conduct  of  tbe  attor- 

•  BoHW  fidei  vendiforem,  nee  eommodontm  spem  augere^  nee  in- 
.commodomm  cognitioncm  ubicurare  opariei^     V a j«  s  a  i  u  S  Ma  xj  - 

«i.wa,  L.  yni.  c.  II. 
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nies  alone.  To  aflford  them  a  pnore  easy  means  x^ 
acqtiiriniSr  the  knowledge  <which  is  neoeassry  co  b^  ap^ 
plied  in  these  transactioni  is  therofore,  in  our  opinion^ 
to  benefit  the  community ;  bnt  moreover,  to  ^s^nipriae 
iti  a  short  compassj^  or  cleartv  and  iatelligiblv  to 
digest  the  various  doctrines  whicfi  apply  to  any  subject 
of  «ueh  importance,  is  not  only  ^o  facilitate  the  progress 
of  tbeyounfger  student,  but  alio  to  add  to  thecpuvem* 
ence  of  the  most  experienced*  .^ved  though  the  author 
himself  should  be  young  and  sboqid  0pt  ()ave  acquired  all 
the  practical  skill  Tvbicn  in  a  more  iidvanced  period  of 
life  he  may  possess;  For  from  the  judicious  studaea  of 
the  young,  when  they  are  well  directed,  and  have  beea 
sedulously  applied  to  any  particular  subject,  even  tbet 
most  ezperieuced  and  skilful  may  dean  sc>methihg;  and 
indeed  it  so  frequently  happens  that  compilat'^oos  and 
treaties  upon  legal  subjects  are  written  by  gentlemen 
in  the  outset  of  their  profesi^ional  career,  that  to  reject 
advipe,  because  it  does  not  come  from  those  who  have 
consumed  their  midnight  oil  for  twenty  jeara  and  up- 
wi^rds  in  the  study  and  practice  of  their  prote^ioq,  would 
be  to  refuse  almpst  alt  the  aids  which  modern  tim^9  .hav.e 
liffofded  to  the  iitudetit. 

We  therefore  cannot  but  recommend  the  present  work, 
which,  is  the  first  production  of  a  geniteman  who  is 
pracitising.aa  a  conveyancer  under  the  .  bar,  as  very  de- 
serving the  notice  of  the  profession  at  large;  and  we 
congratulate  him  upon  the  choice  of  a  subject  which  has 
been  hitherto^  we  believe/ wholly  Ontouched  in  a  separate 
form,  aodf  which  miist.be  of. great  and  general  utility — a 
ithoice  which  must  be  considered,  with  a  vrew  to  interest, 
as  extremely  felicitous,  since  it  wotitd  secure  even  to 
a  bad  book  (such  is  the  nature  of  the  necessary  deraanJ 
for  professional  works)  an  exteLisivc  sale^  and  to  the 
author  some  pretty  useful  reputation,  aniongst  those 
whose  approbation  would  in  the  end  serve  him  qiuchj  in 
spite  of  the  severity  of  the  acutest  critics.  In  the  present 
instance,  however,  we  believe  the  author  has  nothing  to 
apprehend ;  he  ha$  uhderta)cen  a  useful  task,  and  from  an 
attentive  examination  of  it,  we  may  add  he  has  performed 
it  with,  2|t  least,  an  adequate  skill  [  and  we  trust  his  rewara 
will  be  equivalent  to  his  merit. 

In  the  execution  of  it,  he  deserves  praise  for  having 
pursued  a  plan  which  we  recommend  to  the  consideratioii 
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«f  all  writers  on  legal  subjects^  in  as  mucli  at  it  tends  te 
insure  originality  of  maoiier  as  far  as  can  be  expected, 
tlioogh  'it  innr  not  always  beneoessary^  and  may  in  some 
4^ases  bemisupplied^  since  not  to  talce  advantage  in  some 
degree  of  the  labour  «f  others  is  not  to  take  the  proper 
«ne«ins  of  improvement ;  but  understanding  the  author 
as  we  prestime  he  ought  to  be  understood^  we  thinic  he 
acted  judiciously  wl^'en  he  says^  lie  laid  dowA  tor  hicnseli* 
the  following  rules  : — 

*^  In  regard  to  those  parts  ii)  the  e)«cidatioa  of  which 
the  talents  of  other  gen|lenien  have  already  been  applied, 
it  has  been  the  author's  -constant  practice  not  to  resort  ttt 
the  works  of  those  gentlemen^  virtil  W  bad  gone  through 
all  the  cases  he  could  meet  with  on  the  subject,  and 
had  £nally  arr^tpgefl  the  materials  he  bad  •collected  in  bis 
own  method.  Tois  p)^  was  adopted  for  two  reasons, 
ifirsty  in  the  bope  that  a  new  licraogeinent  might  throw 
aome  additional  light  upon  th^  sQ^ect.;  asd,  secondly, 
beciuise  it  seems  hardly  jvstiBable  tor  one  author  ta  ap* 
prourial^  to  hlqtiself  tt^e  Ubours  of  Mother.  Where  any 
antpor  basWn  <ittoled,  tbe  credit  x»f  the  passage  is  aecu- 
red  to  Urn  by  the  pode  of  quotatiaA  jUlopled.^ 

In  poiat  of  ^}t,  the  author  baa  deoiared  iiiat  be  bar 
studied  bevfty^  aod^ewilladdt  tbatbeisnotreikiarkaUy 
deficient  in  aceuracv  and.  petspicnitjr^  and  iiainotooai«> 
mitted  that  wc^^Qf  aV  OmiUs,  idfectation. 
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PowelPi  original  Points  in  Conveyancing. 

Mr«  Eoitqr, 

n^HE  followtngNotesof  Points  ID  CoKVEYAiiciNO  are 
in  theliand-writhig  of  the  late  Mr.  Powell;  if  joa 
think  fit  to  insert  them  in  your  Journal^  they  will, 
doubtless,  be  found  useful  to  some  of  your  readers.  laend 
them  to  you  in  tlieir  original  rude  state.  I  have  not  leisure 
to  make  any  'ComFments  upon  them ;  and  indeed  it  is  the 
less  necessary  to  do  so,  because  in  your  work,  if  any 
errors  may  have  crept  into  them,  it  is  most  probable  that 
some  of  y«ur  correspondents  will  be  inclfned  to  scan  them 
closely,  and  pointout  their  defects. 

Thon^  mj  opinion  of  the  abilities  of  the  late  Mr. 
Powell  IS  as  tucfa  as  that  of  any  of  his  admirers,  yet  in  a 
posthumous  pimication,  as  this  wiH  be  considered ;  1 1 h  ink 
the  advice  which  vou  gavtf  When  jou  -reviewed  the  Points 
in  Conv^andngfisttely  publtshoi}^  Aould  be  attended  to; 
namely,  that  these  are  not,  ta  eftset,  to  be  considered  as 
authoritative  dogmmi  which  are  to  be  implicitly  Teceivedy 
as  decisions  of  the  courts  are,  but  ntther  as  the-suggestions 
of  an  ingenbus  and  acute  mind,  which  may  not  be  pre* 
soned  to  be  infallible,  and  which  shouU  rather  set  the 
atttdent  upon  thinking  for  himself^  and  working  out  hia 
own  way  to  troth  and  oertatnty; 

I  im.  Sir,  yeorsj  Sec 
£&ico/a's  Im,  8g)t.  fiO,  1805.  J.  a 

Trusi'-^DischaTge  of  Tmskc 

A  trustee  under  a^devisebeing  desirous  ^iiot  actings 
and  of  being  discharged  from  a  trust,  and  there  being  a 
"power  for  this  purpose,  this  method  was  taken : 

A  deed  was  made  to  which  all  persons  interested  were 
parties ;  reciting  the  will  and  subsequent  transactions,  and 
reciting  that  one  of  the  trustees  was  desirous  of  being 
discharged  from  the  trust  reposed  in  him,^  and  that  the 
parties  interested  arere  desirous  of  appointtng  a  new  tru»» 


'^  Tbars  was  a  power  lo  appoint  a  new  trustee. 
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tee  in  the  will^  &c.  for  the  purposes  in  the  will  mentiooedyi 
and  It  was  witnessed  that  by  yirtiiejnf  the  power^  the  par- 
ties  named  a  new  trustee. 

And  it  was  further  witnessed,  that  for  the  purposes* 
aforesaid,  the  trustees  named  in  the  will  bargained  and 
sold^  remised,  released,  ratiiied,  and  coafirined  the  real 
estates  (to  a  third  person),  to  hold  u^x^n  the  trusts  after- 
wards expressed. 

And  it  was  further  witnessed,  that  the  said  trustees  did 
bargain,  sell,  assign,  transfer,  and  set  over,,  and  the  per* 
sons  interested  did  remise  and  release  itic  personal  estate 
to  hold  to  the  same  trustee  up6n  the  like  trusts  v  whicb 
trust  was  declared  t«>^  ^be  upon  tiust,  tbdit  the  assignee 
should  within  a  limited  tifiie,by  indorsement,,  convey  and 
assign  the  same  hereditaments  and  premij^es  to  the  uae  oi 
the  new  trustee^  and  one  of  the  old  pnes,.  so  as  that  the 
same  might  be  eiTectuaUy  vested  in  the  new  trustee,  and 
the  old  one,  &c.  upon  the  trusts,  Sec  and  subject  to  the 
powers.  Sec.  in  the  said  will  and  codicils,  &c.  or  such  as 
were  then  in  being,  undetermined  and  capaUe  of  taking, 
effect ;  with  a  cavenaot from  the  saidtrustees that  be  had 
done  no  act  ta  incumber. 

Then  a  deed  poll  or  appointment  was  made,  reciting  as 
above,  whereby  It  was  wituesscdy  that  all  persons  intes- 
ested  (naming  Uiem,)  by  virtue  and  iu  exercise  of  the 
power,  &c.  did  nominate  the  new  trustee  in^  the  place  of 
the  old  one,  and  also  did  direct  and  appoint,  tiie  old 
trustees  to  do  and  execute  all  such  acts,  inc.  necessary 
for  conveying>  assigning,  and.  transferring  the  same  to 
the  new  trustee,  and  the  old  one. 

Then  an  indenittreinrolledin  the  court  of  Exchequer,  and 
indorsed  on  the  first  deed  was  made,  whereby  the  new  trustee 
(to  whom  the  assignment  and  coriTcyance  was  made),  did 
grant>  bargain,  aiid  seU  unto  the  new  trustee  and  hi»  heirs, 
(the  old  trustee  being  deadX,  ^^  ^^^  estates,  to  hold  to 
Uie  trustee  and  hi«  heirs  foe  ever.  And  it  was  thereby  fur- 
tUer  witnessed^  that.in  like  manner  the  #aid  trustee  did 
grant,  bargain,  sell,  assign,  and  set  aver  the  jies^nal 
effects,  to  hold  to  the  said  new  trustee  upon  tbes.several 
trusts  as  aforesaid.  Covenant  fromi  the  trastee  that  he 
bad  done  no  act  to  incumber. 

2^rustee$^^  Widow — Kxchatigt  of  Interest  in  Land  for 

Interest  of  like  Amount  in  Stock, 
A  widovfji    who  had   married  again,  being   i.ntitledi  to 
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ftQ  nnnuity  of  lOOOL  a  year  out  of  her  h^sband*^  estate^ 
was  applied  to  by  his  trustees  to  accept  rn  lieu  thereof  the 
interest  of  stock  of  like  amount.  This  iiibde  wais  followed  : 

Long  annuities  to  the  amount  were  bought.  Then  by 
inrienture  qnadrupartiie,  between  all  |)ersons  interested 
ill  the  long  annuities  of  the  first  part;  the  trustee  of  the 
real  estate,  of  the  second  part ;  the  widow  and  her  second 
husband,  of  the  third  part;  and  the  trustees  in  whose 
tiamcs  the  long  anniiities  were  invested,  of  the  fourth 
part;  reciling  all  prior  tninsaclions,  the  desire  enler- 
tairied  to  discharge  and  exonerate  the  real  estates  from 
the  yearly  charge,  and  that  the  same  should  be  held  by 
the  trustee  so  exonerated  and  discharged  upon  the  trust, 
&c.  and  that  for  that  purpose  they  had  caused  application 
to  be  made  to  the  sum  widow  and  her  husband,  and  pro- 
f)o^d  to  lay  out  and  invest  monies,  &c.  in  the  purchase  of 
bank  long  annuities,  fgr  eighty  j'cars,  &c.  to  be  trans- 
ferred, &c.  to  persons  to  be  named  by  husband  and 
wife,  in  trusty  to  permit,  or  otherwise  to  empower  her  afid 
her  assigns  to  receive  the  yearly  income  thereof  as  the 
same  should  become  due  at  the  Bank  ;  to  which  proposal 
the  had  agreed : 

And  reciting  ih^it  the  said  manors.  Sic.  had  beer,  or 
were  intended  to  be  effectually  released  and  discharged 
front  the  »;ud  rent-charge  of  IGOOl.  by  iiidenture  of  even 
date,  and  by  a  fine  in  the  said  release,  covenanted  to  be 
levied  by  the  said  husband  and  wifc^  on  the  same  annuity 
or  rent-charge: 

And  further  reciting,  that  the  said  lOOOl.  per  annum 
Bank  long  anpnitiea,  had,  pursuant  to  such  agreement, 
been  transferred  into,  and  then  stood  in  the  names  of  the 
«aid  A.  B.  C.  upon  the  tru:3ts  after  expressed  concerning 
the  same : 

it  was  witnessed,  that  in  pursuance,  Sec.  and  for  the 
€on!^iderations  aforesaid,  it  was  respectively  agreed  between 
all  the  said  parties  thereto,  that  the  said  "A.  B.  C.  should 
stand  possessed  of  and  interested  In  the  sftid,  8cc.  upon 
the  trusts,  8cc.  after  expressed,  concerning  the  same,  viz. 
upon  trust  to  pay  to  ofr  permit  the  widow  to  receive  the 
said  annuity  in  lieu  and  satisfaction  of  tliesaid  annuity  or 
yearly  rent-charge  before  men tioiicd  to  be  secured,  &c. 
with  provision  for  payment  of  half  a  year's  annuity  after 
her  death  as  therein  mentioned  :  and  then  upon  trust  to  re-r 
coMvey  the  said  \ov\g  annuities  to  the  persons  intiiled. 
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Agreement  thai  the  husband  nnci  widow  shoilM  not  iti* 
terpose,  but  during  tbeir  joint  lives;  and  that  the  said 
aoQuity  should  survive  to  the  widow,  if  she  outlived  her 
bosbaDcly  free  from  his  contracts. 

Covenant  against  an  V  diminution  of  the  Miid  lOOOl.  Bank 
long  annuiliesy  by  taxes  or  otherwi?«o,  and  for  iranstciring 
to  the  said  trustees  for  the  purposes  aforesaid,  so  mncb 
laore  Bank  long  annuities^  or  otlier  capital  or  principal 
eum,  &c.  as  the  said  trustees,  with  the  consent  of  the  said 
widow,  should  from  time  to  time  think  sufficient  and  n^ 
oessary  to  secure  tbe  full  payment  of  the  said  yearly  stnn 
of  10091.  to  her  and  her  assigns  for  her  life  as  aforeiiiid, 

Prpviso  that  in  case  the  said  lOOCl.  per  annum,  Baofc 
long  annuities,  or  any  part  thereof,  or  such  other  stock, 
&.e.  so  to  be  transferred  for  the  purposes  aforesaid,  or 
any  part  thereof,  should  at  any  time  thereafter,  durine 
ibe  natural  Ufe  of  the  said  (widow),  be  redeemed  or  paia 
off  by  authority  of  parliament,  or  otherwise  howsoever; 
or  come  to  the  bands  of  said  trustees ;  that  then  it  sbouU 
be  lawful  for  them  during  her  natural  life,  with  her  con- 
sent in  writing  to  lend  or  place  out  the  same  in  suoli 
pther  public  or  private  securities,  or  invest  the  same  ia 
the  funds,  as  saia  trustees,  with  her  consent,  should  think 

E roper,  upon  the  trusts,  ^c.  aforesaid.,  or  such  as  aboukl 
e  then  capable  of  taking  eifect. 

Then  an  indenture  quadrupartite  was  made,  whereby 
tbe  trustee  of  the  tero^  created  to  secure  the  foriqer  rent* 
charge,  did  by  direction  of  the  parties  interested  in  the 
annuity,  and  with  the  approbation  of  the  parties  inte- 
rested in  the  freehold,  bargain,  sell,  assign^  sarrefider, 
and  3Meld  up,  the  terms,  to  the  intent  that  the  same  might 
mergi^  in  the  freehold  expectant ;  and  that  tlie  same  ma« 
nor  migi)t  frpm  thei)ceforth  by  virtue  of  the  fine  therdn- 
after  'covenanted  to^  be  leviea  by  the  said  husband  and 
wife  and  of  the  surrender  thereby  made,  be  freed  and 
discharged  front  the  said  annuity  or  rent  so  limited,  in  use 
to  the  saidr-^— rand  her  assigns  for  her  life  as.  aforesaid. 
And  the  said  (trustee,  his  heirs  and  assigns),  might  from 
I  henceforth  stand  and  be  seised  of  the  said  man.orfl,  Su*. 
so  exonerated  and  discharged  upon  such  and  tbe  ^anic 
trusts,  &c. 

Trustee  of  term  then  covenanted  that  be  had  done  no 
act  to- incumber. 
Then  husband  and  wife  did  release,  exQnerale^  and  dis- 
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charge  the  premises  from  the  said  amount^  and  all  powers 
"iox  securing  the  paymeot  of  the  same. 

Covenant  from  husband  and  wife  to  levy  a  fine. 

And  declaration  and  agreement  that  the  said  fine,  8cc. 
should  enure,  to  the  intent  that  the  said  charge^  See. 

Power5.^^JVilL'"'Jjjpoihlmrfit. 

N.  B.  Every  devise  mad^  under  a  power,  is  an  appoint- 
ment of  uses  deriving  all  its  efficacy  from  the  poweo  <^ti 
is  in  nature  of  an  appendix  t>r  ancillary  settlement  to 
that  out  of  which  the  power  issues;  into  which,  in  point 
of  construction,  it  is  to  be  in  a  manner  engrafted.  So 
that  such  a  writing,  though  called  a  will,  derives  no  force, 
nor  efficacy  from  the  siatute  32  Hen.  Vitt.  enabling  per- 
sons having  lands  to  devise ;  but  fetches  all  its  validity  from 
the  original  settlement,  operating  by  way  of  use.  All  the 
iiiooks  are  clear  in  this  point,  that  wills  referring  to  pow- 
ers in  deeds  of  uses,  are  out  appointments,  and  not  devises, 
and  that  the  appointees  claim  under  new  or  further  nses. 
Whitlock's  case.  Sir  Edw.  Clere's  case,  in  Co.  Rep.  And 
when  any  persons  .ctatm  tinder  this  appointment,  they  are 
6aid  to  tie  in,  not  by  the  will,  bnt  by  thexleed. 

it  is  a  rule,  in  cases  of  powers,  that  where  an  act  im- 
portA  in  itself  a  necessity  to  work  foy  way  of  appointment 
under  a  power;  there,  rather  than  that  act  shall  he 
deemed  void  and  inyafid,  the  benignity  of  the  law  it 
•uch,  that  though  it  refers  net  by  any  express  reference 
to  the  power,  yet  it  shall  be  construed  to  have  its.  force 
and  operation  from  that  power,  and  shall  be  made  good 
thereby,  :md  this  to  prevent  deliberate  and  solemn  acts 
from  being  1neflK*tua1,  and  touplioldthe  intention  of  tlie 
parties  thereto.  Quando  qitod  ago  ut  agQ  non  valet,  va* 
leat  quantunfi  v<Mere  potest. 

A  codicil  may  operate  as  an  ulteiior  appoinfineot  to  a 
will  by  force  of  a  power  in  a  settlement^  &c.  M  if  a  will 
be  the  first  appoiMmenjt,  and  expressly  refer  tQ  a  power, 
and  is  an  act  or  appointment  in  pursuance  and  in  exercise 
•of  it:  then -comes  a  codicil  expre9s1y  refemog  to  a  will 
which  is  to  be  locked  to,  and  coupled  with  it  in  construc- 
tion ;  it  is  like  a  po^stscript  to  a  letter,  or  an  appendix,  or 
aupplement  to  a  book,  and  must  be  of  tlie  s^me  nature. 

Fines. 
As  to  the  bar  arising  under  the  siatute  of  4  Hen.  VI[. 
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tilled  the  Statote  of  Fines,  that  statute,  we  must  cfbservei 
fa«s  three  parts ;  the  first  part  is  called  the  body  of  the 
act,  the  twoothisf  parts  consist  of  two  savings.*  The 
1st*  {»art,  viz.  the  hody  of  the  act  says,  that  fines  duly  le- 
vied with  prpclatnations,  shall  conclude  as  well  privies  at 
strangers,  except  persons  covert^  ^not  being  parties,  per* 
•ons  within  age,  in  prison,  out  of  the  realm,  or  of  unsound 
memory '4  the-sav^ings  are  for  the  benefit  of  strangers,  pro- 
vided they  prosecute  their  rightsand  titles  within  five  years 
after  the  fine  levied,  or  after  their  titles  accrue  and  their 
tlisabilities  are  removed.  Now  it  has  been  held,  that 
every  pecsOB  having  present  right,  would  be  included  in 
the  boay  or  first  part  of  the  act,  were  it  not  for  the  express 
exceptioo  tii^:ein  of  persons  covert,  within  age,  in  prison^ 
out  of  the  realm^  &c.  but  then  when  any  such  persons 
are  ander  the  description  in  the  exception,  their  being 
so,  expressly  excludes  them  out  of  this  part,  that  is,  the 
body  of  the  act  t  therefore  the  levying  a  fine  of  lands>  to 
ivhich-such  excepted  persons  have  present  right  does  not 
at  all  conclude  or  affect  them  ;  nor  is  any  siich  fine  any 
bar  ai  all  to  them,  (oonsequently  they  are  under  no  neces* 
sity  to  make  any  entry  or  claim  to  avoid  the  bar;  for, 
with  respect  to  them  there  is  no  bar  to  be  avoided.  This 
was  Cotton's  case-,  dlnst.  dl9i  where  a  person  having 

1  present  rights  was  out  of  the  realm  at  the  time  of  the  fide 
evied,  and  never  returned :  it  was  held,  that  the  lieirs  of 
that  person  might  enter,  and  bring  their  actionsatany  time^ 
The  second  part  is  as  to  persons  having  a  present  right. 
butlMeing  out  of  the  realm,  &c.  If  when  the  bar  of  the 
fine  falU  npoa  any  one,  at  a  time  when  he  is  out  of  the 
tealm,  then  he  is  within  the  second  saving,  i.  e.  conditio* 
tially  if  be^nter  vrithin  five  years ;  and  if  he  die  beyond 
sea,  the  right  to  avoid  the  bar  to  the  fine  will  fall  on  bis 
heir ;  and  if  be  ht  then  under  age,  he  also  will  be  within 
the  second  saVing>  and  then  he  also  must  enter  within  five 
yean  after  thatdisabiKty  is  removed )  that  is,  within  five 
years  after  his  coming  of  age  y  but  if  he  be  of  age  when 
the  bar  falls  on  him,  he  must  enter  within  five  years  from 
thence. 

Then  comes  the  third  part,  which  contains  this  further 

addition,  via.  that  when  any  of  those  persons  who  shall 

be  entitled  to  the  benefit^  and  who  shall,  either  at  the 

■      '    '  '    '  III 

*  V'ide  2  lost.  5)9.     £t  Hulme  v.  HcylockyCro.  Car.  HQfL 

Kod3.  ^  o 
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time  of  the  fine  levied,  or  at  the  tiaie  when  his  title  first 
urcrued,  lie  under  any  of  the  impediments  ofcovertare, 
infancy,  imprisonment,  ateence  out  of  the  realm^  or  of 
insanity,  that  he  shall,  within  five  years  next  after  the  ioi* 
pediments  removed,  enter  and  maite  his  elaim,  and  if  not, 
tlien  the  bar  is  to  be  absolute.    This  condition  i^  to  be 
performed  literally,  and  indispensably  whenever  the  irnpe^ 
diments  are  actually  removed,'  that  is,  whenever  the 
woman  nnder  coverture  becomes  sole^  the  infant  attains 
his  age*  tlie  party  who  is  beyond  sea  returns  into  the 
•realm/  the  person  imprisoned  obtains  hislit>erty,  and  is  at 
large,  and  the  nan  compos  mentis  becomes  sane  and  of 
sound  memory.     Bat  suppose   these  person^  die  under 
their  impediments,  as  if  the  married  womau  dies  under 
troverture,     the  infant   dies  in     his  ihinority,    the  noii 
compos  mnitin  dies  under  his  disorder,  here  it  becomes 
impossible  to  comply  with  the  terms  of  this  conditioR 
acc'ordino^  to  the  letter  of  the  statute.   What  is  move  rea- 
sonable then  than  to  say,  that  such  persons  shall  be  bound 
thr  his  makirig  his  entry  or  claim  to  no  time  at  all,  but 
shall   be  at   large  and  not  be  concluded   by  the  fine, 
th^  words  of  this  fine  having  withdrawn  him   from  the 
bar  or  conclusion  created  on  the  body  of  the  actj^  and 
having  as  it  were  set  him  at  large,  yet  not  absolutely,  but 
$Hh  modoy  viz,    that  when  his  disability  or  impediment 
f.4  removed,  he  do  within  five  years  afterwards,  make  bis 
«iaim  or  entry  for  the  ^avoiding  the  fine.     Is  not  this  io 
•nature  of  a  condition  subsequent  so  that  the  saving  in 
respect  x>f  the  disability  or  impediment  does  in  the  first 
instance  take  him  out  of  the  body  of  the  act,  though 
the  non-performnnce  of  the  condition   after  the  removal 
oF  the  im)XHUuient  excludes  him  again  if  he  lives  to  b€ 
sc*l  at  htr^e,  and  to  be  released  from  his  .impediment ;  but 
if  he  die  before  the  impediment  is  removed,  why  should 
not  this  be  said  to  be  a  dispensation  fromthe  rigour  of  the 
condition-,   since  the  performance  becomes  impossible  by 
the  net  of  God^     The  rase  in  Leonard,  though  perhaps 
Tt  related  to  the  same  family  of  the  CpZ/ons^.as  the  case 
IS  Jnst,  pip,  \yas  probably  under  some  other  settlement 
ur  litiiitatron  than   that  mentioned-  in  £d  fnst,  for  in  the 
^d  Itnt,  the  fine   was  levied  by  Thomas  CW/o/i,  at  tbe 
thne  when  iViUiam  Cotton^  wJk>  had  the  present  right, 
•WttftotH  of  the  realm  ;  whereas  in  the  case  in  L^onardt  ii 
is  jlalcd.timi'thff  person  i? ho  levied  the  fine-bad  for  <^ie 
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moict}'  an  estate*tajl  in  nreuntiy  and  there  tlie  fine  as  to 
tliat  was  a  clear  bar ;  and  as  for  the  other  aM>iety ,  Tko7na$  is 
there  said  to  be  tenant  for  life,  with  reniahider  to  WiUiamj 
who  was  the  person  out  of  the  realm ;  this  differs  materi- 
ally from  the  casein  Sd/ff</.Tliere,  as  to  Huhm  -dndilei^iock, 
tliere  was  a  persoQ  who  was  an  infant^  at  the  time  of  the 
fine  levied,  and  he  had  present  ri&;ht,  and  afterwards  died  in 
that  infancy,  leaving  a  sister,  wFio  also  was  an  infant,  but 
bad  been  marriedbetore  her  brother's  death.  Her  husband 
sufiercd  6ve  years  non-claim  to  run  upon  Uie  lands,  and 
though  the  Judges  lield  that  after  the  five  years  non-claim 
the  husband  was  barred,  yetthey  held,  that  he  dying,  the 
wife's  right  revived,  and  she  was  not  concluded  by  the 
fine  :  so  that  the  determination  in  this  case,  gave  her  the 
same  rieht  to  avoid  the  fine  which  J^rd  Cokt$  arguments 
are  in  favour  of,  in  £  Li&t.  51};,  in  Vin.  title  Fine,  F.  a. 
This  case  out  of  the  2  It^,  b\Q,U  psirticularly  stated  and 
abridged,  and  be  does  not  note  that  in  any  of  the  books 
there  is  any  other  case  io  the  contrary  :  be  even  makes 
the  point  here  determined  a  distinct  head  upon  the  point, 
or  what  time  claims  are  to  be  made  to  avoid  lines,  and  in 
what  cas^  such  claims  may  be  made  at  any  time.  The 
case  in  Leonard  is  also  reported,  SavilU^  )27»  IS8,  and 
appears  to  be  CottorCt  case.  At  the  end  of  that  case  it  is 
fi^id  that  the  saving  in  the  statute  which  is  the  subject  of 
the  present  inquiry  was  upon  a  condition,  meaning  aeon* 
<}ition  to  be  performed  in  future,  and  when  it  happens  that 
^uch  condition  has  not  been  performed,  yet  if  it  so  happens 
Uiat  there  was  .no  defaplt  in  him  who  ought  to  perform 
tuch  condition,  there  is  no  reason  why  such  non-perform^ 
ance  should  exclude  him  from  the  benefit  of  the  saving. 
This  quadrates  ver^  well  with  my  Lord  Cokt'$  reasoning 
in  2  ffut.  5\9,  before  mentioned. 

A  fine  to  be  a  bar  M  all,  must  work  9  discontinuance  of 
the  estate-tailj  and  of  the  remainder  depending  thereon* 

The  rules  upon  discontinuances  are  pi-elty  nice.  In 
general  it  sterns  to  be  well  established,  that  an  estate- 
tail,  cannot  be  discontinued  by  any  act  done  by  the  tenant 
in-tail,  unless  he  who  makes  the  discontinuance  was 
some  tJine  or  other  uised  bv  force  of  the  entail.  Litt. 
C37, 

The  principal  cases  are  Kifi^  and  Edwards,   Cro.  Car. 
390,  and  Stephens  and   Bai/indge,  1  Sid.  83.     In  which 
4iA9e9  the  distinction  will  be  found  established. 
[  CG  2] 
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Then  if  a  fine  make  not  any  discontinuance,  notortlons 
fee  18  gained  thereby,  consequently  the  rightful  estates 
vemain  where  they  are,  and  are  not  to  be  turned  to  an 
action,  or  the  entry  taken  away. 

And  it  is  generally  said  that  when  the  estate  is  not 
turned  to  a  right,  there  they  to  whom  the  estate  belongs 
are  not,  either  by  force  of  any  warranty  or  any  statute  of 
limitations,  or  non-claim,  driven  to  their  action  or  claim. 
And  this  stands  with  reason,  for  why  should  he  whose 
right  is  not  disturbed  or  displaced,  or  whose  possession 
or  seizin  is  not  altered,  be  driven  or  compelled  to  make 
iny  entry  or  c/aim,  when  he  is  not  ousted  or  divested 
of  his  right,  but  it  remains  where  it  was,  and  he  having 
BO  wrong  done  him,  wants  not  to  have  it  redressed.  To 
this  effect  are  the  cases  9  Co.  106.  Co.  Litt.  327^  588, 
1  Mod.  4,  and  other  books. 

It  is  true,  the  words  of  the  statute  of  fines  are  only 
**  the  fines  shall  conclude  all  persons,  saving  the  rights  of 
Aucb  as  make  their  entries,  &c.  within  five  years  after  their 
titles  accrue.''  But  if  a  fine  make  no  discontinuance,  theq 
the  persons  affected  are  not  within  the  words  of  the  act. 

It  the  right  of  entry  fall  on  a  person  out  of  the  king* 
dom,  and  he  die,  then  it  devolves  on  the  next  in  remain* 
der ;  but  he  cannot  be  in  a  better  condition  than  those  who 
precede,  and  then  if  he  be  under  no  disability  himself,  and 
claim  by  descent  from  the  person  who  was  disabled,  the 
statute  requires  that  those  who  are  in  the  saving,  (as  hia 
ancestor  was,)  shall  prosecute  their  right  within  ten  years 
after  the;  disability  is  removed.  If  therefore,  the  person 
out  of  the  re&lm,  inc.  return,  he  is  enlitled  only  to  ten 
years  from  thence  to  prosecute  his  right,  and  if  he  diCj^ 
then  those  who  claim  by  descent  must  prosecute  their  rieht 
either  within  twenty  years  from  the  time  of  the  rtghta 
accruing  in  the  ancestor,  or  within  ten  years  irom  his 
ancestor's  death.  If  this  was  not  to  be  the  case,  possessions 
ivould  never  be  quieted,  and  this  h  a  statute  of  repose  ; 
and  ought  to  be  liberally  construed  in  furtherance  of  the 
iutent  thereof. 

Rt!coverj/. 

In  Goodiitle  v  Bradburne,  Comyn^s  Rep.  564,  565,  it 
is  admitted  by  the  whole  court,  that  an  husband,  seised 
in  right  of  his  wife,  may  alone  make  a  tenant  to  the  prS" 
cipe  by  lease  and  release ;  for  it  is  sufficient  if  the  wife  lie 
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bmught  in  on  Ihe  Voucher.  Ca.  T.  Talbot,  I67.  So  in 
Robimon  y.  Cummifis.  in  CancelL  Hill.  gO^o.  11.  It 
was  the  opinion  of  Lord  Talbot  that  a  husband  seised  in 
right  of  his  wife  could  alone  by  lease  uod  release,  or  by 
bargain  and  s^Ie,  make  a  tenant  to  the  praecipe,  and  this 
is  become  the  common  practice,  it  being  enough  to  bar 
the  entail  in  the  wife,  to  call  in  the  wife  with  her  husband 
on  the  voucher,  Et  vide  S/ulljf*s  case^  1  Rep.  9:1,  94« 
Moor,  137,  1^8.  1  Sid.  2£9. 

Nota. — It  was  admitted  throughout  the  whole  of  the 
cause  between  Bridges  and  the  I)ukt  of*  Chandos,  Mich, 
1  Geo.  I.  B.  R.  that  a  surrender  by  tenant  for  life  will  be 
presumed  in  support  of  a  recovery  suflfered  by  tenant  in 
tail  in  remainder,  if  such  recbvery  has  been  accompa- 
nied with  long  possession.  2  Burr.  IO67,  1070,  1073, 
J70ii ;  and  it  seems  to  have  been  long  so  settled.  Fide  I 
Ventrit,  257  (%•  e.)  when  there  has  been  great  length 
of  adverse  possession,  and  if  the  contrary  had  been  held, 
it  might  have  greatly  shaken  property,  for  it  was  anciently 
a  common  practice  for  tenants  m  tail  in  remainder,  after 
a  life  estate,  to  procure  a  conditional  surrender  from  the 
tenant  for  life,  and  then  to  suffer  recoveries  withoutjoin- 
ing  the  tenant  for  life  in  the  deeds  to  make  the  tenant  to 
the  precipe,  which  deeds  of  surrender  may  frequently  be 
lost  when  they  are  ancirent. 

Fine, 

In  2  VeM,  48,  Ball  v.  Cock,  it  is  said,  from  a  case  in 
the  year  books  cited  for  it,  that  it  is  the. common  course 
to  take  the  acknowledgment  of  fines  first,  aftd  then  to  sue 
out  a  writ  of  covenant  afterwards,  and  in  that  case  they 
held  that  a  fine  was  good,  when  a  woman,  who  with  her 
husband  had  acknowledged  a  fine,  and  the  caption  was 
taken  the  7th  of  December,  died  the  €Oth  of  tebruary, 
and  there  was  a  Writ  of  covenant  taken  out,  returnable  the 
Michaelmas  term  before,  and  the  king's  silver  was  entered 
as  paid  the  22<l  of  February,  two  days  after  the  death  of 
the  wife ;  and  then  the  court  said,  that  the  entering  the 
king's  silver  after  the  party's  death,  could  not  then  be 
(Examined  in  regard  the  fine  was  enfrossed  and  completed 
as  a  fine  of  Michaelmas  term .  in  Kiuer,  title  Fine,  F.  b. 
6.  fo.  332,  there  are  many  cases  to  this  purpose,  parti-* 
c-ularly  Farmer^a  case.  Hob.  330. 
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ObservatiofiB  upon  Intutatc*$  personal  Eitaie,  and  how 
distributed  in  the  County  of  York. 

Tlie  manner  of  succeedinc:  to  personal  estates  in  the 
province  of  York.  4  and  5  rV.  c.  4,  The  inhabitahts  of 
the  province  of  York  may  dispose  of  their  estates,  not- 
withstanding the  custom. 

2Cand(i5  Car.  II.  10  and  II  JaAl,  c.  14.  As  to 
]ntestate^s  estates,  that  part  called  the  death's  part,  is  dis« 
tributed  by  these  acts.  The  custom  is  to  be  observed  as 
to  all  the  other  parts  as  formeriy. 

The  Case  of  an  Tntestate  leaving  a  Widow,  a  Child  or 
Children,  none  advanced,  no  Heir. 

A  Widow,  a  Child  or  Children,  none  advanced,  no  Heir. 

First,  One-tliird  is  allowed  to  her  as  her  widow's  part, 
share,  or  thirds,  due  to  her  by  virtue  of  ihe  custom  of  th^ 
province  atbresaid ;  oue*third  is  due  to  the  child  or  children, 
equally  to  be  divided  among  them  as  their  filial  parts  or 
child's  portion,  by  the  same  custom ;  and  the  third  and  re- 
maining part,  comnoonly  called  the  death's  part,  is  now  to  be 
divided  according  as  the  said  statutes  do  direct,  viz.  one-p 
third  of  it  to  the  widow,  and  the  remaining  two-thirds  ta 
the  said  cliild  or  amongst  the  said  children. 

A  Widow,  Children,  and  Hdr. 

One-third  is  due  to  the  widow  by  cuslooi,  one-tliird.to 
the  children,  the  heir  being  excluded  by  the  said  ciistom 
from  claiming  any  share ;  but  the  remaining  third  is  to  lie 
divided  in  manner  following,  viz.  one-third  to  the  widow, 
the  rest  among  the  children,  including  the  beir  by  virtue 
of  the  said  statute. 

Widow,  Child,  and  Heir. 

One-third  to  the  widow,  one-third  to  the  child  not  hefr, 
remaining  one- third;  third  part  to  the  widow,  tlie  rest 
to  thechudreu. 

Wirfpcr— CA/W— H^tr.—- -rf  Widow  and  Child,   one  unad* 
valued  and  the  rest  advanced,* 

A  moiety  IS  doe  to  the  widow  by  virtue  of  the  said  cus- 
tom, remaining  moiety,  one-third  to  the  widow,  the  rest 
to  the  said  child  by  virtue  of  the  said  statute. 
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One-third  to  the  widow  inore>  one-third  of  a  third  re« 
sidue  to  the  children  unadvanced. 

A  Widow  and  three  DaugfUns  co-heiresses. 

A  moietjT  Is  dire  to  the  widow  an  her  share  by  tbe  cu9-. 
torn,  remaintng  one-third  to  the  widows  the  rest  amongst 
ihe  co-heiresses. 

j1  Widow,  one  ttnadvauced,  one  in  Part  advanced. 

One-third  of  tbe  whole  is  due  to  tbe  widow  asher«bare 
by  the  custom,  and  farther,  one  part  of  ttie  death's  part 
by  the  statute;  and  as  to  the  rest,  the  child  in  part  ad- 
vanced, must  put  thereunto  what  he  has  received  into 
hotch-potch,  and  then  the  whole  is  to  be  equally  divided 
between  them,  so  as  to  maice  both  shares  equal. 

ji  widow,  one  in  Part  advanced. 

Tbe  third  is  doe  to  the  widow  by  the  said  custom,  and 
further,  one-third  of  tbe  death's  part ;  all  the  rest  to  the 
child. 

A  Widow,  one  advanced. 
Half  to  the  widow,  remainder,  a  third  to  the  widow, 
the  rest  to  the  child. 

jI  Widow,  one  unadvanced^  one  in  Part  advanced,  one 
Heir. 

One-third  is  due  to  the  widow,  called  her  thirds  or  wi- 
dow's part,  and  more  to  her  one-third  of  the  death's  part ; 
the  remainder  of  the  death's  part  is  equally  to  be  divided 
amongst  all  the  children,  whereof  the  heir  is  to  have  one 
according  to  the  statute.  As  to  the  remaining  third  part 
of  the  estate,  called  the  children's  pai^,  that  <^hild,  part 
advanced,  must  put  thereunto  what  be  received  in  hotch* 
potch,  and  then  the  whole  is  equally  to  be  divided  be- 
tween them,  the  heir  being  excludecf  from  this  part  by  tbe 
custom  of  the  province. 

j1  WidoWf  one-third  in  Part  advanced,  an  Heir. 

One  part  is  due  .to  the  widow,  and  fiirtber,  one-third 
cf  the  death's  part  { the  remainder  of  tbe  death's  part  is 
to  be  divided  between  the  children  by  virtue  of  the  said 
statute  (which  only  difttribates  this  part  ^)  but  aa  to  tbe 
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child  or  children *s  part,  the  heir  having  no  title  tbereuiilo> 
it  is  all  due  to  the  child  iu  part  advanced*. 

^  IVidow,  one  unadvanced,  one  in  Part  advanced,  otic 
Heir. 

The  widow  must  have  one-third  of  the  whole  clear  re« 
sidue  bv  virtue  of  the  custom,  and  further,  one-third  part 
of  the  death's  part  according  to  the  statute;  the  remain- 
der of  the  death's  part  alao  to  be  distribmc^  by  the  sta» 
tute. 

Grandchildren,  a  Child  advanced,  one  unadvanted. 

Among  the  children  heir  and  grandchildren,  as  to  two-^ 
thirds,  in  manner  following,  viz.  one  fourth  to  the  nnad* 
Tanced,  one-fourth  to  tlie  part  advanced,  one-fourth  to 
the  heir,  and  one-fourth  to  the  grandchildren  as  repre« 
lentatives  of  their  father;  but  then,  as  to  ifae  remaining 
third,  called  the  children's  customary  part,  the  child  in 
part  advanced  may  put  thereunto  what  he  has  so  received^ 
and  then  the  whole  must  be  eqnally  divided  between  the 
said  so  unadvanced  children,  the  heird  and  grandchildren 
having  no  right  to  any  share  by  the  custom,  and  thostf 
advanced  are  always  excluded,  save  that  the  heir  has  a 
share  of  the  death's  part  by  the  statute  although  ad« 
vanced, 

tVidow  and  Grandchildren. 

A. moiety  is  due  to  the  widow  by  custom,  half  of  the 
remaioing  moiety  to  the  said  widow,  the  rest  among  the 
grandchiiidren  as  next  of  kin  by  the  statute. 

J  PVidow  and  no  Children. 

Half  is  to  the  widow,  and  half  of  the  remaining  half  is 
to  the  widow,  and  the  rest  to  the  next  of  kin,  all  equally 
amongst  them,  vi^.  a  moiety  is  due  as  their  share  by  cos* 
torn,  ih/^  remainder  (the  death's  part)  to  be  divided  in  like 
manner  by  the  act  of  parliament. 

Children  and  no  Widow* 

One  moiety  among  them,  equally  to  be  divided  as  their 
shares  due  by  the  said  customs,  exclpding  the  heir,  and 
the  remaining  part,  being  the  death's  part,  is  to  be  di« 
vided  in  like  manner,  induding  the  heir,  by  virtue  of  the 
said  statute. 
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One  Child. 
All  to  bim  or  her^  as  next  of  kin. 

One  Child  unadvanced,  one  Heir. 

One  moiety  to  the  child  unadvanced  as  his  customary 
share,  the  remainingmoiety  equally  amongst  them  by  the 
statute. 

One  advanced,  one  Heir, 

All  to  the  heir,  the  one  advanced  having  had  his  full 
share,  and  therefore  excluded  both  by  the  statute  and 
custom^  from  having  any  claim  to  the  intestate's  estates. 

One  advanced,  one  unadvanced. 

All  to  the  unadvanced  for  the  reasons  aforesaid. 

One  unadvanced,  and  one  in  Part  advanced. 

All  to  the  one  in  part  advanced. 

One  in  part,  and  two  advanced. 

All  must  go  into  botch  potch,  and  then  be  equally  d is- 
buted  amongst  them. 

One  heir,  one  in  part  advanced. 

One  moiety  being  the  child  or  children's  part,  is  due  to 
the  child,  although  in  part  advanced,  the  heir  having  no 
title  to  the  child  or  children's  part  by  the  custom  ;  but  the 
other  moiety  being  the  death's  part,  is  equally  to  be  divided 
amongst  them,  by  the  statute. 

One  pari  advanced,  one  unadvanced,  one  Heir. 

One  moiety  is  the  child  or  children's  part  by  the  custom, 
excluding  the  heir,  hut  he  in  part  advanced  must  put 
into  botch  potch  what  he  has  received,  and  then  the 
total  must  be  divided  between  them  so  unadvanced :  and 
the  other  half  being  the  death's  part,  must  be  equally 
divided  amongst  them,  including  tne  heir,  by  virtue  of 
Llie  statute. 

Three  Daughters  Coheiresses, 
Equally  amongst  them  all,  as  next  of  kindred. 

One  Child,  Htir  umdtanced. 
All  to  him  as  next  of  kin. 

NO.  S3.  [    H  H    1 


130  Pd9e/f  I  Pamh  in  Cmciymdng. 

Three  Coheiresses,  one  being  advanced. 
All  most  be  eqdally  divided  amongst  tbem^  without  moj 
coosideration  had  of  wbat  one  or  more  of  them  receWe^i 
in  the  life-time  of  the'  intestate^  by  the  statute. 

ji  Daughter  by  said  Children,  fty  a  Son,  Heir  advauied^ 

A  moiety  is  due  to  the  daughter  by  the  said  castom^  the 
intestate  having  no  wife  or  other  children,  and  the  other 
moiety  bein^  the  deatliV  (lart,  is  distributed  by  the  act» 
Tiz.  one  moiety  to  the  said  daughter,  the  rest  aaioogst  the 
grandchildren  as  representatives  of  tbeir  father. 

yt  Father. 
AH  to  him  as  next  of  kin. 

J  Mother. 
Similiter. 

J  Mother,  Brothers  and  Sisters. 

All  equally  amongst  them,  share  and  share  alike,  by 
the  statute. 

Brothers  and  Sisters,  and  Brothers*  and  Sisters*  CWdren. 

All  equally  amongst  them ;  bat  the  children  are  to 
have  shares  according  to  the  several  stocks  or  families  of 
which  they  are  descended,  and  not  according  to  the  num* 
ber  of  persons. 

Brothers*  and  Sisters*  Children. 

All  equally  amongst  thcm^  according  to  the  number  of 
their  persons,  they  being  all  in  equal  degrees  of  kindred. 

Grandfather  or  Grandmother. 

All  to  him  or  her^  there  being  neither  widow,  child, 
father  or  mother,  brother,  sister,  nor  their  children. 

Grandchildren* 
EquaHy  amongst  them>  as  next  of  kin. 
Uncles,  Aunts. 


Similiter* 
Similiter. 


Cousins  German. 
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On  Distributions.^ 

Note,  Grandmother  is  nearer  of  kin  than  tbeaunt; 
«ind  is  intitled  to  administration  in  preference  to  ber.  1 
P.Will.  41.  vid«  Ground,  ibid  48,  Slie  is  lineal,  the 
other  collateral. 

The  wife,  or  next  of  kin  may  be  appointed  to  the  ad* 
pninistration,  by  the  ordinary,  at  his  election.  Sir  G. 
>iand*s  case,  1  Sid.  179. 

But  a  husband  has  an  origiaal  right  to  be  administrator 
to  his  wife  by  the  31  Edw.  III.  c.  1 1,  as  the  most  loyal 
friead  of  the  wife;  and  is  not  within  the  21  Hen.  Vill. 
V.  5.  DuHC9mb  V.  Mason,  cited  1  P.  U^ilK  45. 

Every  person  entitled  to  a  distribatory  share  has  an  in* 
terest  vested  before  distribution  transmissible  to  his  repre* 
sentatives.  But  the  distributional  share  is  not  so  vested 
in  the  whole,  as  not  to  let  in  a  posthumous  child.  Ed- 
wards et  al.  V.  Freeman,  1  P,  Will, 

The  father  surviving  has  tlie  whole  child's  estate,  1 
P.  Will.  48, 

The  mother  surviving,  had  the  whole  likewise,  at  com- 
mon law ;  but  1  Jac.  if.  lets  ia  brothers  and  sisters  for  a 
moiety,  ibid. 

Grandfather  hy  the  father's  side,  and  grandmother  bj 
the  mother's  side,  being  next  of  kin,  shall  take  in  equal 
moieties.     M  v.  Barham,  cited  J  P.  Will.  63. 

Powcit. 

There  is  a  strictness  required  in  the  essential  part  of  the 
execution  of  al(  powers.  Thus  a  power  to  make  leases  for 
three  lives  or  twenty-one  years,  does  not  authorise  leases 
for  ninety-nine  years  determinable  on  three  lives;  Whit- 
lock's  case :  nor  a  power  to  grant  an  estate  of  freehold  does 
not  extend  to  a  chattel  interest.  Newport  and  Savage,  A 
power  to  grant  an  estateoutof  land  does  not  authorise  you 
Id  charge  the  isslate  with  a  rent  charge.  Harvey  and 
Harvey,  in  Chaacery,  1740.  A  power  to  charge  does  not 
give  a  power  to  grant  an  estate  out  of  the  land,  1  Lev. 
150.  237,  «38.     Hard,  396.  Dy.«63. 

Leases  made  under  powtrt,  differ  from  common 
leases;  for  in  the  latter,  the  lessee,  till  entry,  has  only  an 
in.teiie8se  termini,  and  he  has  no  actual  estate  ;  but  when 
the  lessee  actually  enters,  then  he  has  an  actual  estate  in 

*  Vid.  Blackborough  v.  Davis,  P.  Will.  41,  A  leading  case 
#n  this  subject^ 

[  nn2  ] 
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possession  divided  from  the  reversion,  and  then  ihe  lessor 
may  grant  the  reversion  ;  whereas,  upon  a  lease  under  a 
power,  the  lessee,  upon  the  very  sealing,  has  an  actual 
estate  in  possession,  divided  from  the  reversion  ;  and 
therefore  it  is  said  these  are  not  real  estates,  but  only  de- 
olarations  of  uses  to  such  and  such  persons  for  years.— 
These  consequently  are  not  real  leases,  but  acts  that  bear 
as  near  a  reseuiblance  to  leases  as  possible. 

Copyhold,  Covenant  to  surrender. 

Nofa.  Covenant,  by  tenant  in  tail  in  equify  of  a  copy- 
hold, in  his  marriase  settlement,  to  surrender  his  copyhold 
Jands  to  the  use  of  himself  for  life,  with  remainder  to  his 
Arst  and  other  sons  in  tail,  with  reversion  to  himself  in 
fee,will  not  of  itself  be  sufficient  to  dock  the  equitable  in- 
tail  ;  for  if  such  an  entail  be  created,  a  recovery  in  the 
court  baron  is  necessary  to  dock  it ;  it  being  a  rule,  that 
|he  same  steps  must  be  taken  to  bar  an  equitable  estate- 
tail,  as  it  would  be  requisite  to  bar  it, were  it  a  legal  estate^ 
tail.  Determined  in  Hale's  case,  in  Chancery,  11th  Dec. 
17«4. 

Quare,  if  a  court  of  equity  will  consider  a  covenant  by 
a  copyholder,  in  his  marriage  settlement,  to  surrender  to 
the  use  of  himself  for  life,  remainder  to  his  sons  in  tail 
successively,  remainder  to  the  use  of  J.S.  a  volunteer  and 
mere  stranger,  of  such  a  nature,  as  that  they  will,  if  the 
cQpyholderdieswithoutissue  and  without  a  surrender,  sup- 
ply the  defect  against  the  heir  at  law,  upon  the  ground  of 
Its  being  an  equitable  entail  or  a  trust. — It  seems  not ;  if 
they  would,  they  would  equally  supply  itin  case  of  a  voluu- 
teer  in  the  first  instance;  and  this  would  supersede  sur- 
renders.    Vide  ibid. 

Estate  tail,  liecovery. 

Mr.  Ftarne  was  of  opinion  that  a  period  of  thirty-eight 
years  was  not  a  sufficient  time  to  dispense  with  an  in- 
quiry whether  a  person  suflering  a  recovery  was  at  that 
time  tenant  in  tail,  and  qualified  to  gain  the  fee  thereby 
created. 

Recovery ,  not  presumed  from  Length  of  Time. 

In  Leighton  v.  Leighton yV/here  an  old  intail  was  creat- 
ed in  Hen.  VHI.'s  time,  the  family  had  acted  as  absolute 
owners  in  fee,  and  there  had  been  an  inquisition  finding 
that  several  of  the  ancestors  were  seised  in  fee;  the  Court 
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would  not  presume  a  recovery  from  length  of  time.  But 
on  proof  of  fines  having  been  burnt,  the  jury  presumed  a 
fine  levied ;  but  their  acting  as  owners  was  not  sufficient 
to  warrant  that  presumption.  Vide  a  case  cited  2  P'ez.  31 1. 

Crozcn, —  Rccovny  not  mfferahle. 

You  cannot  suffer  a  recovery  of  lands  the  reversion  of 
ivhich  are  in  the  crown  :  otherwise,  if  the  crown  grants  the 
reversion  to  a  subject. 

Recovery  — Surrender,  when  presumed. 

Surrender  of  tenant  for  life  presumed  on  recovery 
of  forty  years  standing.    Strange,  1 1 29. 

What  evidence  admissible  to  support  a  presumption  of 
a  surrender,  viz.  attorney's  bill,  containing  a  charge  for 
drawing  and  engrossing  it.     Ibid, 

After  40  years'  possession  of  a  copyhold  under  a  will, 
a  surrender  to  the  use  of  the  will  is  presumed.  Lyfoixl's 
case;  Tide  1  Vernon,  195. 

Livery  presumed. 

Lessee  25  years  iu  possession:  livery  presumed.     1 

Fern.  I96. 

Af^r  40  years  possession  of  a  piscary :  decree  to  sur- 
render and  release  title  though  a  detective  surrender,  i 
Fern.  I96. 

Recovery — Death  of  Vpuchee. 

Dedimuspotestatem  sued  out  to  take  the  warrants  of  at- 
torney of  A.  and  B.  his  wife,  in  order  lo  suffer  a  reco- 
very.    B.  dies. 

Where  vouchee  died  on  the  day  the  recovery  was 
passed  at  bar,  and  before  the  writ  of  summons  ad  war-' 
rantizandum  was  returnable,  the  recovery, Serjeant  Prime 
was  of  opinion,  would  not  conclude  the  right  of  that 
vouchee. 

Where  the  warrants  of  attorney,  in  order  for  suffering 
a  recovery,  were  joint,  it  was  held,  that  it  might  proceed, 
where  one  died,  as  to  the  survivor  ;  and  the  recovery  be 
completed,  as  to  him,  so  as  to  bind;  but  that  it  was  proper 
to  suggest  the  death  of  the  vouchee,  upon  the  roll,  imme- 
diately before  the  entry  of  the  appearance  ot  Isaac ; 

From  the  opinion  of  Serjeant  Prime. 
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Answer  to  the  Query  of  Senex  concerniitg  Lineal  Descent, 

Mr.  Editor, 

•PHE  following  icJean, having  suggestfd  themselves  torn/ 
mind,  in  considering  the  point  staled  in  your  last  by  &- 
neXfSiXQ  submitted  toyor.r  perusal,  in  the  hope  that  they  will 
not  be  thought  unworthy  of  insertion.  I  shall  in  the  first 
place  consider  for  what  reason  it  is  that  lineal  ancestors 
are  excluded.  You  are  aware  that  every  purchaser  at 
this  day  takes  hiA  feud  utfeudum  antiquum,  and  it,  there- 
fore occurred  to  my  mind,  that  it  was  consequeotly 
necessary  to  consider  first  what  the  nature  of Jeudumvere 
antiquum  was.  The  great  fundamental  principle,  in  the 
descent  of  the  really  ancient  feud,  was  that  no  one  should 
inherit  but  those  who  had  derived  their  blood  from  the 
first  feudatory.  The  collateral  rule  seisinafncit  siipitem 
was  bpt  auxiliary  to  it,  and  adopted  to  make  it  good  as 
far  as  possible.  You  see  then  iliat  as  well  the  first  pur* 
chaser  of  the  feud  as  also  such  of  the  lineal  ancestors  of  the 
person  last  actually  seised,  as  were  descended  from  the  first 
purchasers  must  have  been  dead  before  such  last  possessor 
inherited  it,  and  it  therefore  follows  that  the  existence 
of  any  lineal  ancestor  was  demonstrative  proof  that  be 
had  not  derived  his  blood  from  the  first  purchaser,  but, 
on  the  contrary,  was  an  ancestor  above  the  purchaser,  and 
was  consequently  disqualified  by  the  original  substantive 
rule  itself.  Senex  and  your  other  readers  will  not^  I  trust, 
after  considering  the  subject  with  the  aid  of  the  above 
)ighl»  hesitate  to  admit  that  the  universal  exclusion  of 
lineal  ascent  in  ihcjeudum  vere  antiquum  is  most  satisfac- 
torily accounted  for  in  this  way,  since  all  the  lineal 
ancestors  who  were,  or  had  been  qualified,  under  the 
substantive  rule,  by  having  derived  their  blood  from  the 
first  feudatory  were  dcud,  and  the  existence  of  apy  lineM 
ancestor  was  consequently  an  evidence  of  his  disqualiticHr 
tion  to  succeed  to  the  fend. 

If  you  will  permit  me,  I  will  for  the  assistance  of  your 
less ffiscerning  readers,  endeavour  to  illustrate  this;  and 
therefore  suppose  the  paternal  grandfather  (or,  in  other 
words,  grandfather  by  the  side  of  the  father,)  to  have  becii 
the  first  purchaser,  and  the  grandr^on  to  fiave  died  seised 
of  the  feud.  It  seems  tome  plain  that  the  father  amt 
grandfather  of   the  person   lust  seised  could   nut  hfi^ 
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been  living  totsikejnasmuchastliej  must  have  heendead 
before  the  last  possessor  inherited.      Now  had  the  great- 
grandfalher  been  living,  the  substantive  rul^  itself  vould 
have  operated  to  shut  him  out  froui  the  succession,  be- 
ciause  his  existence  would  have.been  sufficient  proof  that 
he  had  not  derived  his  blood  l^Vom  the  Brst  teudatorj.  And 
for  the  same  reason     the  brothers  and   sisters    of  the 
great-grandfather,  and  all  other  the  collateral  kinsmen  of 
the  last  possessor  above  the  great-erandfather,  nay,  the 
brother  and  sislers  of  the  grandfather,  and  all  collateral 
kinsmen  above  him  would  have  been  excluded  ;the  exist- 
ence of  the  great  grandfather,  proving  bejond  the  possi 
bilitv  of  doubt  that  the  feud  had  not  descended  from  any 
ancestor  above  the  grandfather.     When,  therefore,  the 
law  admitted  the  rule  seiiinafacit  stipitem,  il,  at  the  same 
time,   introduced   the    principle    quod    ascendetites    non, 
kuccedunt.     But  was  [  to  stop  here  someof  3'our  correspon- 
dents might  perhaps  chink  it  necessary  to  inquire  how  it 
happens  that  all  collateral  relations  are  admitted  at  this 
day^althougb  lineal  ancestors,  (as  such)  are  excluded  uni- 
versally.    Now  I  imagine  that  my  reflections  upon  this 
obscure  subject,  have  enabled  me  tp  give  a  decisive  answer 
to  all  such  questions,  and  one  which  they  will  feel  to  be 
so.    That  answer  is  as  follows,  that  Mvhen  the  feudutn 
novum  was  granted  to  hold  ut  feudum  antiquum,  the  feudal 
donation  being  taken  strictly,  it  was  governed  by  the 
rules   which  regulated  the  descent  of  the  feudurn  vere 
antiquum,  although   the  policy  which  dictated  them  was 
wanting,   ll  is  clear,  therefore,  that,  as  it  was  a  rule  in  the 
feudum  vere  antiquum  i\mt  lineal  ancestors  should   no^ 
succeed,  lineal  ancestors  were  excluded  in  the  descent  of 
the  feudum  novum  held  ut  antiquum,  the  latter  being  held 
subject  to  the  same  restrictions  a^  well  as  the  same  laVitude 
of  descent  as  the  former.     And  as  in  ihc  feudum  verc  auti^ 
quum^  all  the  collateral  relations  of  the  person  last  actually 
«eized,were admitted  when  it  could  not  be  ascertained  who 
had  been  the  purchaser*  or  from  whom  the  feud  had  de- 
scended. So  were  all  the  collateral  relationsof  the  pureha-* 
%exx>ii\\efeudumH0vum\\t\6  ut  antiquumyi'yWxcXxyowvniMt 
observe  could  never  have  descended  from  any  one)  per- 
mitted to  inherit,  and  when  any  lineal  ancestor  takesi,  1>e 
doth  so  take  as  a  collateral  kinsman.     Before  [  conchide 
J  must  observe  that  [  agree  with  your  correspondent  StufX 
that  1  have  not  been  able  to  find  in  any  book  what  is  at 


£«^6    Amwer  ia  Senet  concennmg'Uneal  Ducetd. 

all  to  the  purpose!!^  I  presume,  therefore  that  the  above 
remarks  will  not  be  the  less  acceptable  on  that  account. 
tlcw  Inu,  £6  Septembtr,  )805<» 


*  The  editor  cannot  help  thinking  the  follov^ing  passage  iir 
Btacksttme's  Commentaries  ^voLQ,  p.  21 1,  at  itEii^  somewhat  to 
the  purpose  : 

"  If  wc  next  consider  the  time  and  occasion  of  introducing  this 
rule  in  our  law*  we  shall  find  it  to  bare  been  grounde<l  upon   very 
substantial   reasons.     I  think  there  is  no  doubt  to  be  made,  but 
that  it  was  introduced  at  the  same  time  with,  and  in  consequence 
o^  the  feodal  tenures.    For  it  Mas  an  express  rule  of  the  feodal 
law^*  that  successionisfeudi  talis  est  natura^  qyod  ascendent es  non 
Muecedunt :  and  therefore  the  same  maxim  obtains  also  in  the 
French  law  to  this  day.-f-     Our  Henry  I.  indeed,  among  other 
restorations  of  the  old  Saxou  laws,  reMored  the  right  of  such  suc- 
cession in  the  ascending  line::^  but  this  soon  fell  again  into  disuse; 
for  so  early  as  GlanWrs  time,  who  wrote  under  Henry  the  second, 
we  find  it  laid  down  as  established  law,§  that  hacreditas  nunguam 
ascendit ;  Bhich  has  remained  an  invariable  maxim  erer  since. 
These  circumstances  evidently  shew  this  rule  to  be  of  fco^lal 
original;  and,  taken  in  that  light,  there  are  some  arguments  in 
its  favour,  besides  those  which  are  drawn  merely  from  the  reason 
t)f  the  thing.     For  if  the  feud,  of  which  the  son  died  seised,  was 
really  yei<//tfm  antiquum^  or  one  descended  to  him  from  his  an- 
cestors, the  father  could   not  possibly  succeed  to  it,  because  it 
must  have  passed  him  in  the  course  of  descent,  before  it  could  come 
to  the  son ;  unless  it  were  Jeudum  maternam^  or  one  descended 
from  his  mother,  and  then  for  other  reasons  (which  will  appear 
hereafter)  the  father  could  in  no  wise  inherit  it.     y\nd  if  it 
ys'CTefeudnm  potum,  or  one  newly  acquired  by  the  son,  then  only 
the  descendants  from  the   body  of  the  feudatory  himself  could 
succeed,  by  the  known  maxim  of  the  early  feodal  constitutions  ;it 
which  was  founded  as  well  upon  the  p-rsonal  merit  of  the  vassal, 
which  might  be  transmitted  to  his  children  ]>iit  could  not  ascfnd 
to  his  progenitors,  as  also  upon   this  consideration  of  military 
policy,  that  the  decrepit  grand*)ire  of  a  vigorous  vassal  would  be  but 
indifferently  qualified  to  succeed  him  in  his  feodal  services.     Nay, 
even  if  this^/ei^i/m  novum  were  held  by  the  son  utjeudvm  antiqutivt^ 
or  withalfthe  qualities  anuexed  of  a  feud  descended  from  his  an^ 
cestorsy  such  feud  must  in  all  respects  have  descended  as  if  it  had 
been  really  an  anticnt   feud  ;  and  therefore  cou^d  not  go  lo  tlie 

•  2  Tend.  kO.     \  Domat.  p.  ?.  l.  2.  ^  2.  Monli*squ.   F^//.  L 
lS\.e.  33.     X  LL.  Urn.  I.  c.  70.     J  /.  7-  c  1.     '\\  \  Find.  Zi), 
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Ancient  Readings  unpublished. 

'piIE  Editor,  at  the  commencement  of  his  uuderta1wiD^» 
cooceired  a  design  of  attempting  to  restore  some  of 
the  ancient  readings  of  the  best  authority,  and  Lo  publish 
occasionally  such  as  might  appear  to  be  most  worthy  of 
genernl  notice ;  for  he  was  convinced,  that  if  there  were 
really  any  thing  valuable  in  such  treatises,  it  could 
only  be  made  public  to  the  profession  through  the  mean^ 
of  a  periodical  work  ;  bticause,  in  any  other  form  of  pub*^ 
lication,  the  expence  of  priutiog  would  never  be  repaid 
by  the  sale. 

In  pursuance  of  this  plan  he  had  the  good  fortune  to 
discover  the  curious  memoir  in  the  hand-writing  of  &> 
Edward  Coke,  which  he  gave  to  the  public  last  year,  ^ 
and  also  a  part  of  a  Reading  of  Serjt.  Ashley,  1  he  de- 
sign was  approved  by  Mr.  Hargrave,  whose  judgment 
none  will  dispute,  and  whose  ardour  in  the  pursuit  of 


*  In  consequence  of  the  absence  of  tbe  gentleman  by  whom 
ibis  was  copied  from  the  MS.  the  further  account  of  it  has  beeo 
delaveil ;  the  editor  will,  however,  resume  it  himself  and  pro- 
bah(>'  conclude  it  in  the  next  month,  as  he  has  great  reason  to 
believe  that  in  respect  to  the  rest  of  the  MS.  his  friend  was  mis- 
taken in  thinking  that  it  contained  the  copy  of  Coke  upon  Uh- 
tieton^  he  himself  thinks  it  is  father  a  common -place  book  of  Sir 
Edward  Coke's,  though  on  the  printed  pages  of  the  Littleton- tire 
many  notes  which  probably  funned  the  ground-work  of  the  com* 
mentary, 

father,  because  if  it  had  been  an  ancient  feud,  the  father  mu!;t 
have  been  dead  before  it  could  have  come  to  the  sort.  Thus  whe- 
ther the  feud  was  strictly  NorirtA,  or  strictly  antiquum^  of  whether 
it  was  novum  held  ut  antiquum^  in  none  of  these  cases  the  father 
could  possibly  succeed.  These  reasons,  drawn  from  the  history 
of  the  rule  itself,  seem  to  be  more  satisfactory  than  that  quaint 
one  of  Bracton,ir  adopted  by  sir  Edward  Coke,*  which  regulates 
the  descent  of  lands  according  to  the  laws  of  gravitation. 

There  is  also,  as  the  editor  nco\Wci%,  somevhat  to  the  purpose 
in  Gilbert**  Law  lA  Tenures,  17.  Dalrymple  F.  P.  c  5,  s.  3.  Hale^s 
Com.  Law,  c.  11,  p.  262,  and  lliintUngton's  a.  D.  Wrighfw 
Tenures,  179.    Co.  Litt.  11 ,  a.  n.  ( I ). 

%  Deseendit  itaque  Jus,  quasi  ponderosum  quid  cadensldeorsum 
fectg  linea,  et  nunquam  reascendii.  /.  2.  c.  *J9« 

•  1  Inst.  11. 

NO.  33.  [  I  I  ] 
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knowlcec  is  only  equalled  by  the  liberality  and  kiodoess 
vMch  iie  .$lio.w$  tq  every  one,  who  isjcJeskous-of  adding 
hts.  niite  tp  the  comoion  slock  for  the  im^proVenieot  of 
fci^nce.  As  soon,  therefore,  as  he  was  thft^raed  of  tlie 
editor's  de^ep  he  kiqdly  oiFered  him  the  inspection;  of  bis 
MSS.  And  ^vQUJced  him  with  the  loan  of  two  folio  yo- 
|uin^S4)f  {leadings  of  coosiderableantiquityi  which  contain 
inanj  which  were  once  well  knovm;,  ihach  read,  and  in 
high  rqpaie* 

Prom  one  of  these  Tolumesy  the  editor  has  selected  a 
part  of  a  reading  of  Sir  Thomas  Frowiekt  on  the  Sii^tuU 
d^  Prerozatita  Rcgih  from  which,  as  a  specimen,  the 
jeader  wul  be  able  to  judge  of  its  merit.  To  have  printed 
the  whole  would  at  present  have  been  inconvenient,  snd, 
M  he  believes^  Mr,  tiareravt  has  some  intention  of  pob- 

{iahiog  it  him^lf  when  he  eompletes  his  juridical  ti*acts, 
le  feels  himsejf  pot. quite  at  TiDerty;  to  do  so,  thoiigb  there 
is  another  copy  of  tlie  reading  extant,  id  the  'British 
Museum.^ 

Of  the  author,  it  is  sufficient  at  present  to  say,  that  be 
^as  chef  justice  of  ihe  Common  Pleas  in  the  time  of  Kvig 
Hen,  Vll. ;  and  that  his  reading  is  quoted  Us  authority  by 
Brooke  undier  the  following  titles  of  nis  abridgment ;  viz. 
Apportionment,  fiSf,  Garde,  120.  Notice,  t?.  Office  de- 
vant  escketor  et  hujusnsodi,  60.  Petition,  41.  Testmoigne, 
aO.  Trovers  ^office,  54.  Fillenage,  71,  Prerogative,  134. 

*  Ttie  editor  has  stated  tbts  upon  the  avthority  of  the  Bib- 
Mthecalij^upk^ngii^  yoLii.  p,]p^';.]^iit  upon  examining  the  vo« 
lume  in  tbe  Barkian^maniiicripts  corresponding  with  tbe  minK 
btr  tkece  referfi^d  to,^  be  found  only  a  tew  loose  iVemrcm  tbe)»re« 
rogative  from  some  other  rcadfqg.  Ke  has  tb^  mort  lo  legret 
jtbe  not  being  able  to  discover  this  MS«  because  it  WoiUd  bavb 
enabled  bipi,  probablyt  to  have  corrected  many  errors  in  bj5 
own  tranKript,.and  comqueiitly  also  in  bis  truislation. 

The  or^pal  M3.  if  Written  in  a  remarkably  strong  and  fair 
liandi  but  witbpyt  long  practice  in  reading  the  ancient  law 
bands,  and  indeed  without  a  consl4<^rable  ac^naffiittince  witb  the 
bandof  tbfr  individual  writer^  it  is  extremefhr  4>^icuTt  to  decypher 
the  stmngc  abbreviations  whicn  occu;-  ip  aTmbst  every  1in6.  This 
be  trusU  will  be  a  siifBcielit  excuse  f6r  idOme  'obsc4lriti6i  wfiieki 
will  be.fierceWed  in  the  fbllowhiaextraetu 

t  Quoted  thus>  id  Leaurm  Fraadk^i^faL  119»  M  fa.  If 
this  is  tbe  reading  meant? 
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The  great.  Bacon  alsa  speaks  of  it^  and  oF  the  writei 
in  terms  of  the  highest  praise.  In  his  Rtadtft^s  n^n  U^ 
statute  of  U^es,  he  saysj  speaking  of  his  own  desigti,  'and 
like  to  the  matter  of  my  reading  shalt  my  manner  be^, 
for  I  mean  to  revive  and  recoqiinue  the  ancient  fbrm  of 
reading  which  you  may  see  in  Mr.  Frowiclcc,  vpon  the 
prerogative,  and  all  other  readings  of  ancient  time,  beiftfff 
of  less  ostentiiUon  and  more  fruit  than  the  manner  Tately 
accustomed/  To  be  considered  by  Bacon  as  a  model  for 
his  own  imitation^is  the  highe$itpraisej  and  will  sii^ci^ntly 
sanction  the  work  as  an  authority. 

From  this  readings  the  editor  has  selected  a  part 
which  treats  of  chapters  9  &  10  of  the  Statute  dc  Prerb* 
gativaRegitrf-j  both  because  it  is  not  of  too  great  length  to 
be  conveniently  inserted^  and  because  it  h  connected 
with  the  extract  which  was  given  from  iir.  Brldgtnan'% 
and  Mr.Kf  Acvtcft's  Indexes  to  the  Chancery  Reports,  and, 
t4>geli)er  with  them^  forms  almost  a  complete  tineatise  upon 
the  law  respecting  the  king*s  prerogative  in  cases  of 
idiocy  aud  lunacy. 

Of  the  remainder  of  the  book,  the  editor  will,  at  a  fu« 
lure  opportunity^  give  a  complete  and  analytical  acceliRit* 

Statutum  de  Prerpjgativa  Regis.    17  Edw.  U.  SMkU 

A.  D.  ]m4 

Cap.tX. 

The  King  shall  have  the  custody  of  the  lands  of  natu* 
ral  fools^  taking  the  profits  of  them  without  waste  or 
destruction,  and  shall  find  them  their  necessaries  oftfirhose 
fee  soever  the  lands  be  holden.  ^.  And  after  tbe  death  of 
«uch  ideotSf  he  shall  render  it  to  theri^bt  heirs,  sQ.that 
such  ideots  shalt  not  alien,  npr  their  heirs  shall  be  disin'> 
berit<»d. 

Cap*  X« 
Ws  Prerogative  in  the  Custody  of  Lttnaiie^* 
Also  the  king  shall  provide^  when  any  tbdt  befdre  time 
hath  had  his  wit  and  memory,  happen  to  fail  ot  hia  wit. 


•  It  FAw.  \L  Stat.  1.     Aw  D.  1324. 

t  Perhaps,  as  he  •ometiiDCs  indulgnd  in  a  quaint  conceit,  he 
m«^m  as  the  malter  uf  kit  roMiinf  is  muse^  >i«  maflJicr  shall  ht 
Msefiti  or  of  use. 

fll2] 
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a9  there  are  tn^ny  per  lucida  inlervalla ;  that  their  lands 
and  tenements  shall  be  safely  kept  witliout  waste  and  de- 
slrjuction ;  and  that  they  ancl  iheir  houshold  shall  live  and 
l>e  maintained  competently  with  the  profits  of  the  same, 
and  the  residue  besides  their  susteutation  shall  be  kept  to 
their  use,  to  be  delivered  unto  them  when  they  come  to 
right  mind ;  (quando  memoriam  recuperaverint )  •  so  that 
such  lands  shall  in  no  wise  be  aliened:  and  the  king  shall 
take  nothing  to  his  own  use^  and  if.the  party  die  in  such 
estate,  then  the  residue  shall  be  distributed  for  bis  soul 
by  the  advice  of  the  ordinary. 


*  This  phrase^  *  when  they  shall  have  recovered  their  memory' 
jBLud  the  frequent  use  of  such  phrases  as  the  following,  viz.  homme 
*de  ban  memory/  *  being  oi sound  memory  and  understanding/  and 
*thn  like,  which  occur  so  frequently  in  our  old  law  books,  plainly 
demonstrate,  that  it  was  the  then  prevailing  opinion,  that  insanity 
wa«  either  a  mental  and  corporeal  disease  in  which  the  memory 
was  the  faculty  chiefly  impaired,  or,  which  is  much  the  same 
thing,  that  a  total  or  a  very  great  defect  of  memory  was  so  con- 
stant a  sympton  in  such  a  disease,  as  to  afl'ord  an  infallible  cri- 
terion by  which  that  disorder  of  the  mind  which  amounts  to 
insanity  in- law  might  be  ascertained.     Thus  Skakspeare — 


-It  is  not  madness 


That  I  have  uttered  ;  bring  me  to  the  test^ 
And  I  the  matter  will  re-word  ;  which  madness 
Would  gambol  from/ 

Whether  it  is  an  infallible  test  at  all  times  and  in  all  casrs^ 
may  be  doubted  ;  but  in  courts  of  justice  it  has  been  often  tried 
with  success.  The  editor  remembers  a  lunatic  who  gave  her  tes- 
timony in'chicf,  iipon  a  pretended  assault  committed  upon  her- 
self, witli  the  aroatest  clearness  and  precision,  and  with  such  ease 
and  eloquence  as  to  impress  many  with  a  belief  that  she  possessed 
an  acute  and  well-disciplined  mind  ;  upon  cross-wcaroi nation  the 
Cfji:n.s(  I  ])Ut  her  to  xhctcut  by  sin. ply  asking  her  to  repeat  the  story; 
fhis  she  could  not  do,  but  in  so  wild  and  confused  a  manner,  raved 
about  Judge  Bufler,  the  court  of  Chancery,  and  an  old  law  suit, 
a^  to  leave  no  doubt  in  the  mind  of  any  one,  that  her  testimony 
could  not  be  safely  received.  The  medical  writers  with  which 
the  editor  is  acquaintpd,  particularly  tl>c  accurate  Dr.  CV/or, 
comider  the  want  of  memory  as  incident  to  the  disease,  and  as 
producing,  as  it  necessarily  must,  the  want  of  right  judgment.  For 
as  he  j:ay«;,  *  our  reasoning,  and  our  intellectual  operations  always 
i/-»l'.jrci!ie  orderly  and  exact  recollection  or  memory  of  associated 


Ahcic'ut  Tieudinjs  unpubUJud*  fi4l 

Extract  from  Fronickt^'i  Reading  on  the  Prerogative. 

"  Domima   Hex  hnhcbk   atsfodiam   terrnrum  Jatuorum 
natnraiiuni,  t^^c."     Vide  Statute. 

C  EST  Av{yc\e  est  in  atTyrmans  dell  comen  ley;  carle 
roy  avora  le  ccislody  de/  foolcs  naturals  per  le  cornea  ley  ; 
piir  ceo  qu'ill  nyaut  discrecyun  dc  rultr  ses  eiiherituiiceset 
pur  ceo  que  per  son  act  son  hey  r.  ne  sene  dishervie;  ec 
pur  ceux  casc-i,  Ic  ri»y  avra  \c  custody  de  le  tene,  durant 
son  vie  naturuU,  tmuvant  a  iuy  jeasouable  sustynance  ia 
victu  et  vestitu  \  etapros  sa  mort  son  prochvn  lieyraverale 
terre,  &c.  Et  de  (|uicunc|ue  seignior  le  tcrre  soyt  tenas 
est  nc  niatcryall,  car  mct/iesf^ue  terre  soyt  tenus  dell  roy, 
unc  ill  avra  tout  son  terre,  ut  supra. 

C.  Ittm,  si  soyt  tiouve  quun  tiell  niorust  son  heir 
deins  age,  et  tieat  d'aut  seic;n%  el  puis  apres,  per  briefe  de 
Idcocia,  soyt  inquirend  quill  est  foil  natural  de  nester,  le 
scign*^  perdra  le  gard  ;  mez  aut  est  si  soit  tiouve  per  iudida 
inlcrvalla  ut  posiea  inicrius,  &c. 

TUANSLATION. 

r/te  King  shall  have  the  Custody  of  Natural  Fools ^  Sfc.  {See  tie 
Statute.) 

TFIIS  article  is  in  afTirraanceof'  the  common  law  ;  for  the  king 
shall  have  the  custody  ut*  natural  tools,  by  the  coainioD  law^ 
because  they  have  not  iliscreiion  io^oivnt  their  inheritances,  and 
in  order  that  by  his  act.  his  hi-ir  shall  nut  be  disinherited.  And 
for  the^o  causes  the  king  shall  have  the  custody  of  (he  lands, 
during  his  nuturai  life;  finding  bini  iieasonable  2>uste nance,  in 
food  dud  raiment  :  and,  after  his  death,  his  next  heir  shall  have 
the  land,  6cc.  And  of  whatsoever  lord  the  land  shall  Ix^  held  is 
not  material;  for  although  the  land  should  be  hulden  of  iht^kingy 
yet  he  sJimII  have  all  his  land,  ut  6Upra, 

2.  Also,  if  it  he  found  that  one  died,  his  heir  within  age,  and 
he  hold  </f  another  lord,  and  then,  after,  by  writ  of  tdcoctfj  it  is 
inquired  that  lie  i^n  natural  fool  from  his  birth,  the  lo^d  shall 
luse  his  ward,  l^ut  it  is  utberwi^e,  if  it  is  found  j>€r  lucidn  ta. 
ten  alia :  ut  postea  in/crius,  Csc, 

Mea>/  ]$ut  speaking  oi  mania  he  siys,  lha{  which  *  for  the  most 
part  distinguishes  the  disease  is  a  /n'ny  of  niirtd  in  pursuing  apy 
thing  like  a  train  ot  ihuiight,  and  ii:  rur.nin*;;  from  one  train  of 
ti.oiii;ht  to  another;  anvi  adds,  \\\u\  maniacal  person>  ar«  very 

lJu^i.•lbii*/ 
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5.  Item,  le  case^  per  le  cotaen  ley,  qae  Ic  roy  avra  les 
tenes,  est  prie  per  feaiianft  dbmage ;  cfark  tetianl  dyr.  6d  4e 
conclusion,  domage  fa  jt  salve  \<iff^y  que  jeo  doy  mx  roy;  le 
quill  prie  quar  le  roy. avra  le  pf^emynensttll  corps  d'odie ; 
et  auxy  le  seign'  ne  poit  may nt  son  vittene,  piir  lehirest  di»ti 
j9oy,  &c.  et  ne  se:  a  ydeott  a  aut  home  desire  in  £^ard^ 
car.  per  intendmcDt  quant  aut  gard  vient  a  pieyn  agt 
ill  avra  discrccyon  de  ruler 'sestierres,mez  rdeot  nemiper 
iiitendenient;  et  pur  ceo  le  seign'  serra  ouste  del  gofd  de 
ideoU  per  le  roy,  Sec.  ut  supra. 

4.  Itemy  si  Tescheatpr  trouve  qun  est  ydeott,  le  nroy 
■eissera;  mes  netni  sur  nude  siiggesiyon,'mes  si  so^t 
trouve,  virtule  officii,  cest  a uxilor.fwur^  le  roy,  on  per 
ilriefe,  &c*  Mesine  le  ley,  si  soyt  Lrouve  per  coniyssion, 
tec. 

5.  Item,  quand  tiell  office  est  retourne  xirtute  hreri^  a 
idonquesleidcot  viendrain  Chancery,  per  especiallb):kfe> 
ct  serra  examine  la:  mezill  avera  traver^  a  dire  quill 

mettideott;  puroeo  quele  ley  ne  adjugera  lui  d'aves-eojidB 
daschun  chose  pour  son  uvantage  et  per  ceo  serra 
trouve  per  exaniini^tjon,  &c.  mez  siun  estrange  avera 
traverse  de  ceo  pur  son  disherison,  &c.  quod  nota  ^. 

3  Also,  the  cause  by  the  common  law,  that  the  king  shall  havo 
the  lands  is  prayed  in  doing  homage,  for  the  tenant  shall  say  in  the 
ooficlasion,  homage  done  save  the  faitli,  that  I  owe  to  the  king ; 
Jbacause  which  he  prays  shall  have  the  preeminence  .  ... 
mad  also  the  lord  cannot  maim  his  villicn  for  the  interestt  of  the 
ktiag;ind  likewise  an  ideot  resembles  not  another  man  with  respect 
tO'Wardsbip ;  for  by  intendment  when  anodier  ward  conu-s  to 
lull  age,  he  will  have  discretion  to  manage  his  lands*  but  ideot 
not  so,  by  intendment ;  and,  therefore,  the  lord  shall  be  ousted 
4)f  ihc  wardship  of  an  ideot,  by  the  king. 

■4^  Also  if  the  escheator  find  that  one  isan  I'drof^  the. king. shall 
seise ;  but  not  upon  naked  suggestion,  but,  if  it  be  foMad  vtrtvtc 
qfieii;  or  in  aid  for  tht  king;  or  by  writ^  Sec  The.  same  is  tha 
law,  if  it  be  bound  by  commission,*  &c. 

5.  Also,  although  such  an  office  is  found  by  virtue  of  a  writt 
jHik» ideot  shall  come  into  dUiaccr^,  by  special  writ,  and  be 
examined  there;  but  he  shall  have  traVers  to  say  that  he  is  not 
aaidaot;  for  the  law  doe»  not  adjadgo  him  to  bare  cogniiance 
of  any  thing,  but  for  hif  benefit,,  and  therefor^  it.shall  be  found 
by  examination ;  hit*  if  a.stranger  he  shalL  have  a  travecse  of  it 
Ibr  bis  dtstcriAm,  dec.  faod  aam,  ^c. 

'*■  »  ■         ,■■■.,.■ 

*The  passages  marked  thus  are  obscure  in  the  original* 


6^  Xtfm.  lie  statute  parle, .  quod  ret  habehit  emtodiam 
fatnorum  m^uraini^,  tdc.  l>oti^oc  sill  tr.  io  l6  Uyll, 
por  'teria  4q  ^iit,..Qj^  par  term  daucer  vie,  ou  it  t«riii6 
d'on^^pcr  tlcgif^of^  estutute  mercliaUDty  le  roietkxseisera; 
meai  le  |9ay  ne  eux  carclerii,  duradt  sa^  vie,  hiez  pourcy 
loDg  tenne  cofiie  iU  e'ux  deios  avera,  sill  fuit  de  boo  m^ 
Biorj,  Ice 

7.  Ittm,  81  )e  i^frolf  ad  un  anoail^e,  cea nest  terre lie 
ten^meDl  $  une.  le  xo^  eeo  avra  piirceo  qaiU  est  on  proijrti 
all  ideot,  Sec. 

6.  Dooques  Ie*$tatut:  parle  merement  des  nntndtki^ 
Ice.,  oeojerra  intend,  come  le  terniie  voetentend ;  sicome 
in  manger  et  boyer,  bousbotei  iieybote^  vicUa  et  vniitm; 

9.  Item,  signior  nuine  et  tenant,  le  metne  est  ideot,  le 
roy  avra^le  renUet  profits  dc  cestui;  mez  il  navra  bo- 
m^e,  ne  .fealty  ;  car  ces  corpor^U  service  apertyent  alt 
QOtjcpt  dell  meiix  tenure ;  car  niiU  poit  ceo  accepter,  stnoil 
le  pecaon  mesme,  &c. 

10.  JUm,  si  le  roy  ad  un  qui  tient  de  anters  seigniors^ 
in  perdront  leur  bommage  et  fealty,  pur  le  temps ;  car 
Jdeoit  ne  poit.  estre  jure,  &c. :  mez  ill  poient  suerpef 
petycion  au  roy  pour  lour  teuts,  &c, 

'6.  Also  the  sUtote  lays,  that  the  kimg  ikall  have  tie  ptstodjf 
of  natural fooUj  &c.;  therefore,  if  the  lands  are  held  id  tail  forlife, 
or  for  term  of  another's  life,  or  Tor  a  terra  of  years,  6y  elcgitit 
or  Itatute  merchant^  the  king  shall  seise  the  lands,  but  he  shaU 
not  keep  them  during  his  Ufer  but  only  for  such  term  as  h»  would 
hare 'ih4hem,  if  Jier  were  of  sound  meaory, 

7*  Also,  if  the.i</<f«(.h«iaB  annuity,  this  is  neither  land  ii<^ 
tenement^  yet  the  ki^g  shidl  have  it,  because  it  is  a  profit  to  the 
ideot. 

8«  Ald«wigis  the  stoAuttt  tpeaka  merely  of  necessarfesi,  &e; 
tfairsbl^i  he  intended. an  ,(he  term  may  be  intended  ;  as,  in.ineat 
kaxl  titiik,  Jbuni«»fA*%^^i/o9^  and  rMmeni^  &c. 

9.  Abo,  mesM  lord  aoti  .<tei)ant  are,  the  mef Jir  is  ideot^the 
1(^1%;  ehal^  Vise' the  riQU  aiid  profiu  of  this  faUer,  but  be  shatt  hdt 
bif^e  homage  :ivof.fe{ihy<  for. those  coipoi^l  services  appprtaiti 
to- the*  body  pf.  die  memt  teaure,  for  oo  ope  can  accept  Ihemt 
tatihejienohhimseif. 

lal  Also^iif  tbto^Mtg  b^  oDf  ivho  holds  lof  other  lords,  jhey 
^batl  iese  their  h'60Mtge  |md  iealty  f9Mhe.tUQe;  for  an  iHeoi 
cannot  be  sworn,'  &c.  B^  cjbciy  h^  sue  (ny  pctuloo  to  the 
iEi^fisr  their  leaiirikc* 


844  Jncient  Readings  mipullUhed. 

11.  Les  parotx  so\Tit  *^  invcniat  eis  uect$saria%'  S:r. 
[Ceux  parols  soront  coiifjnes  in  tyell  forme ;  si  soyt  home 
degnrnde  sank,  ill  nttvOra  drops  dore,  mez  de  lame  et  na- 
vera  XX  bommes  uttcndnnts  sur  Iny^  mcz  un  ou  deit^,  et 
ti*avera  sinon  g.rand  vyands  come  comen  person  8c^  sniiz 
wjne  et  delicalz,  &c.  Issint  ill  ne  sera  dit  '  ncccs- 
Maria  accord:  a  son  degree/  mez  in  ce  chose  serra  accord 
a  son  degree ;  sicome  Esqyer,  ou  genlylhome  est  fayt 
baronet  a^  [ciiculage'\*  Uutu/age]  [fntuta;{f'\  ill  poit  la  ap- 
prorrr  [appeller]  accordant  a  son  cstal  &c. 

12.  liaiit  si  le  Koy  ad  my  11  /yrrrsde  tcrre  d'lni  IJeotf; 
il  avera  touts  les  profits^  fore:  solement  sustenance  dell 
ideoU;  car  le  statu  t  est  capiendo  exit  us  Sec. 

13.  liem,  le  statut  park*  sine  vasto  et  dt/siructioMe  Sic. ; 
mez,  si  le  roy  fayt  lease,  le  ideot  u'avera  remyde  ne  soil 
heir  nient  plus  ;  et  si  le  ideot  fait  wast  null  remedv  pur 
le  roy ;  mez  si  le  ideot  ad  lerres  per  ternte  de  vitj  le  roy 
fayt  lease,  nul  remydy,  inessolementpetilioh. 

14.  Item  si  le  termor  de  vie  face  Kust  Sc  est  atteynl  de 
£elony»  le  roy  avera  le  terre  dur  .  .  sa  \ie  naturali ;  et  sill 
face  wast  unc:,  cestui  in  reversion  ne  reavera  te  lerre, 
dor:  sa  vye  naturell ;  mez  per  petycion  pnr  unentrt/^  ill 
aenra  recompeRce  pour  le  wast. 

11.  The  wordsarctwrrwf  cJk  necessaria  &c  ;  these  words  shall 
be  confined  in  such  form  ;  if  he  be  a  man  of  great  bloud,  he 
shall  not  have  cluth  of  gold,  but  of  wooll,  and  he  shall  not  have 
twenty  men,  attendants  upon  him,  but  o/ie  or  tico ;  and  shall 
have  only  gn)ss  vyands  as  a  common  person,  &c.  without  wine 
and  delicacies,  &c.  So^  it  shall  not  be  said  necessaries  accord- 
ing to  his  degree ;  but  in  this  it  shall  be  according  to  hi% 
degree ;  as  if  e;quire  or  gentlemen  is  made  baron  and  has     •     • 

•  .  he  may  app.     •     .  according  to  his  estate. 

1*2.  Aho,if  the  king  has  a  thousand  pounds  out  of  the  lands 
fifunideot^  he  shall  have  all  the  profits  ;  except  only  sustenance 
for  the  ideot  ;  fur  the  statute  is  taking  the  issves^"  &c. 

13.  Also,  the  statute  says  *  vithout  waste  and  destruction'  6cc. 
but  if  the  king  makes  a  lease,  the  ideot  lihall  not  have  remedy, 
nor  his  heir  any  more  than  he ;  and  if  the  ideot  does  waste,  no  fe* 
ncdy  for  the  king ;  but  if  the  ideot  has  land  for  term  of  life,  the 
king  makes  a  lease,  no  remedy,  hut  only  petition. 

14.  Also,  if  the  termor  for  life  commits  waste,  and  is  attainted 
of  felony,  the  king  shall  have  the  lands  during  his  natural  life  ; 
and  if  he  commits  waste  aguin^  yet  he  in  reversion  shall  uc«t 
have  the  lands  again  during  Iiisnaturallife;  but  by  petition  • 

*  .     .  he  shall  be  recompeused  for  the  fvaste. 
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15w  lUm,  home  fkee  l^s  por  |ena  cte  xx  aiu)s,  ovjn 
terres  soot  invse  io  lexecilcion  per  oo  e^Ut  i^fcbanietiMl 
ifesne  tin  utrnfl  et  aevi^  le  toy  navra  le  iiMie*  ofixatA'im 
gwrtf^    .     .    •     . 

16L  JioR  signior  efc^eMfifsarnt^.  I^.^etgi^eor  face  lesse 
j^r  term  de  .  «  anxis  e(  deyle  $an«  heir,;  le  aeig.- 
iieiir  ne  ootra  leless^^  poor  ceo  q9iiU  di^m  fee  perjuaomk' 
tre,  et  per  cest  cct^^  lour  ancieots  droits  ne  paiirnDnt  oest 
«aTer ;  mejs  loA  le  ielgneUr  ne  claym  que  gaara  MiJtremeiii 
itK%,  ice* 

17p  /(mi  81  S  Joynt  sojnt^l'an  estMeol,  le.roy  iietrd- 
9sra  toots,  et  les  autm  averoot  lies  terres  in  severaUy  per 
^ciydon;  met  tkncore  le  sarvyvour  teigoer  Hen  coineni 
fltie  le  roy  ad  un  porcyon  aprts  luy ;  car  le  joy n  tar:  nest 
severe  car  si  pr:  qjnodtere  soy t  part  d^  cest  terre  ill 
cof  |[oonvient]  estre  parteiTers  irt$  toUs  et  jitiriij  tons 
Mez  r|  coparpeners,  lam  est  ideott,  le  roy  jeissera 
come  devant^  et  pattycion  esc  fiayt  ut  wpra^  cest  party- 
ciori  est  bon,  ponr  ceo  ^qail  soynt  compellable  df 
Aiyre  partycion,  et  accion  port  in  le  nom  dun  de  eux  est 
bon  JScc.  qaod  nota  tt  guere  f 

Sd.;);  Item^  inimlure  enter  gard  et  ce«f  ^sf  de  ideoty 

\S.  Also,  a  matt  msloes  a  lease  for  twenty  years,  or  bis  lands 
.are  put  ia-exectttioa  by  a'  atatiUe  mercbant,  and  he  has  isiu6  an 
tiff 0^  and /dies ;  the  king  shall  not  have  tbe  issues  as  of  a  ward« 

16.  Ahoi  lord  and  tenant  ire  ;  the  lord  nialces  a  lease  for 
Un9i  of  •  •  years  aiW  dies,  without  heir ;  the  lord  shall  not 
oust  the  lessee,  because  be  claims  the  fee  by  his  entry;  and  for 
tfaat  •  •  ;  ilieir  ancient  rights  cannot  saw  it :  but  where 
ibe  lord.  claioM  only  ws^  it  is  ottiemise,  &e. 

17.  Also,  ifthertbe  three  joint-tenants,  one  is  an  tWeof^the 
iung  shall  seiie  all  iuid  the  ottiers  shall  have  the  lands  in  seve- 
ralty by  prii/AOf^  Biit.  yet  the  survivor  ihall  iiold.  his  lien, 
although  the  king  has  a  portion  after  him  ;  for  th«' jointure  is 
not  severed,  for  if  it  Uppea^  thut  the  land  is  patt  of  that  land 
it  ov^ilr  to  be  part  agahntalt  threcf,  and  for  dll  three,  but  if 
itracopafnencrsaw^  one4s4tn  idtdt^  the  king;  sef>;es  as  before, 
and  partHiom  is  made  as  above  ;.  this  partition  is  good,  becauM 
(they  isre  compellable  tomalL^  partition,  and  action  brought 
in  the  name  of  one  of  themis  geod  ;  which  note  toid  inquire  itito. 

1^.  Also,  indenture  between  gnardian    .    »     .     of  ideocy; 

■'■  III  I  ■  ■ r  ,     -  11, 

*  N.B.  All  the*pas8ag6S  mai^R&i  thus,  ans  so  obscure^  or  s(> 
difficult  that  the^  editor  cannot  read  them^^  and  he  dans  ilot  in 
aay  cas^  ha;iard  a  conjeettlral  iemendf  tkAx. 

X  iSic  MS.  not  partition 
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car  heir  dell  ideot  aura  liverie  ufta-  cum  f^rWi;,— mcsm^  fe 
ley  de  iij  joinleQants  ut  supra,  les  ij  avront  liverie  una 
cum  €jit:  &c. ;  mez  ij  coparcemu,  Tun  devye,  a  pteiu 
a^c  ell  navra  ly  verie  una  cum  exitibus  &c.  .  .  q'uell 
affyrme  le  stat  le  roy,  8cc. 

19.  Jtein,  si  ie  ideolt  Ijens  de  ^yverg  seigneurs^  le  roy 
n'aura  rents  des  antres  aeigneu^s^  mez  Boiement  ceo  qDe 
appertyent  all  ideott.  &c. 

20.  fiem  le  roy  et  son  corny tt^  et  cbascun  autre  home, 

!»oit  justifyer  le  chastis  d*un  home  age  pur  1^  comun  pro- 
yt&c. 

«l.  Item,  in  dett  sur  obligacypn  envers  xm  ideott,  ill 
ne  poit  dire,  qu*ill  fuit  de  non  sain  memorye,  all  temps  de 
fesans  d'ycell ;  me^  son  heyre  et  ses  executors  assez  bicfi 
sereressu  &c. 

92.  Item,  81  un  de  bon  memory  et  ideott  sont  oblygez, 
etaccyon  est  port  solement  envers  ceo  de  bon  memory, 
le  deft  dit  q'uill  appert  q'un  autre  ^st  obligez  joyntement 
ove  lui  &c.  le  plaint:  ne  dyr  qu*ill  estid<:o(/p6urceo  quil 
mesme  ne  poit  aver  le  pie ;  mez  autrement  est  d'uo, 
tleins  age,  ou  d'un  moyn  professe  &c. 

£3.  Item,  borne  poet  voucher  un  qui-  serrn   evesque 

for  the  heir  of  the  ideot  shall  have  liyerie,  together  with  the 
^ssues ;  the  same  law  is  of  three  joint  tcnantslis)  as  above ;  the  two 
shall  have  liverie,  joined  her  with  the  issues,  ^c.  But  two  co- 
parceners are,  the  one  of  them  cotnes  of  full  age,  she  shall  not 
have  liverie  with  the  issues,  &c.  until  ^hat  she  confirms  the 
estate  of  the  king. 

19.  Also,  if  the  ideot  hold  of  divers  lords,  the  king  shall  not 
have  the  rents  of  the  other  lords,  but  only  those  which  belong  to 
the  ideot. 

20.  Also,  the  h'ng  and  his  committee  and  every  other  person 
vifky  justify  the  correcting  of  a  man  of  full  age  for  the  common 
profit  [public  good.] 

20.  Also,  in  debt  on  obligation  against  an  ideot,  he  cannot 
•ay  that  he  was  of  unsound  memory  at  the  time  of  making  thei 
fame;  but  his  heirs  and  executors  also  S;hall  be  received  to 
plead  it,  6cc. 

tS.  Also,  if  one  of  sound  memory  and  an  ideot  are  bound, 
and  action  is  brought  against  him  of  sound  nemory  only,  the 
defendant  says  that  it  appears,  that  another  is  bound  jointly  with 
bim,  the  plaintiff  shall  nut  say  that  be  is  not  an  ideot,  wherefora 
he  cannot  have  his  plea  ;  but  it  is  otherwise  of  one  within  age, 
ar  a  monk  professed,  &c. 

23.  Also,  a  man  may  vouch  one  who  is  a  biihop ;  but  pro- 
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tnes  process  cessera  lanaue  le  roy  ad  mand  sa  volunte  &g. 
Item,  un  voache  en  garde  de  roy^  le  paroll  demur,  tanque 
bll  plein  a^e  &c. 

24'.  Item,  ud  idcott  e^l  vouch  in  gard  de  ray;  le  parol 
demurera  dur:  le  vye  le  ideott. 

25.  Item,  home  est  uti  en  trans:  et  vouch  ;  le  parol 
demur:  tanque  ill  soyt  restors;  ^uere  car  le  commen 
apprehension  est  contrArv  :  mez,  si  un  qui  est  know', 
fier  iniervatla  soyt  vouch;  le  paroll  ne  deoiurcra  mez 
prier  qu6d  rec:  est  bon  lenvers  liii,  et  ill  n'avera  eyd 
de  roy ;  pur  ceo  que  lie  roy  ilavera  rens  in  le  terre 
a  son  use  demesne ;  niez  ill  est  sole  tenant  et  jugemeni 

donne  envers  hiy  est  bon  &c.  et  le 

poet  saer  exec  iition  mayntetanht;  tnes^  si  un  ad  juj^e- 
faxent  de  rec:  envers  foil  nuturell^  execucion  ;  cessera  du- 
rant  sa  vye  naturell^  8tc. 

26.  Item,  si  ub  print  feme,  inheritey  lunaiyke^  le  roy  na- 
vera  custodi  terre,  pur  ceo  que  son  baron  poet lu  v  guyder  &c. 

27.  ItetA,  si  h6me  print  feme  foil  naturell  inhrite,  I0 
toy  avera  custbd  terires,  per  ceo  quill  est  intylle  d'aver 
les  prdlits  a  ^n  opus  demesne  et  son  title  comencera  de- 
Vant  le  title  le  baron:  mez  si  ell  soyt  maryein  le  vie  launc: 
but:  estj  come  semble. 

bess  shall  be  stayed  until  the  kiiig  hiks  sent  his  pleasure,  &c.  Also 
one  vouches,  ia  i^ard,  the  king  ;  the  parol  shall  demur  till  he  is 
bf  full  age. 

94;  Also,  anidiot  is  vouched  in  ward  of  the  king,  thejiarol  shall 
<)cmiir  during  the  life  of  the  idcot, 

i5.  Also,  a  man  is  outlawed  in  trespass,  and  is  vouched  ; 
the  parol  shall  deraufj  till  he  is  restored  ;  quere^  for  the  com- 
hion  apprehension  is  the  contrary.  But,  if  one  who  is  knowing 
kt  intervals  is  vouched,  the  parol  shall  not  demur,  but  prayer 
that  he  niay  recover  is  good  agains:  him,  and  he  shall  not  have  aid 
bf  the  king :  because  the  king  has  nothing  in  the  land  to  his  own 
iise,  but  he  is  sole  tenant,  and  judgment  given  against  him  is 
good,  and  the  demandant  may  sue  execution  agaiust  him,  never* 
theless,  &c.  But  if  one  has  judgment  of  recovery  against  a 
Natural  fool,  execution  shall  be  stayed  during   bis  natural  lite. 

i6.  Also,  if  one  takie  to  wife  an  heiress,  a  lunatic,  the  king 
shall  not  have  her  lands,  because  her  husband  can  guide  her,  Sec. 

27.  Also,  if  a  man  take  to  wife  a  natural  fool,  an  hieiress,  the 
king  shall  have  the  custody  of  the  lands^  because  he  is  entitled 
to  have  the  pro6ts  to  his  own  use,  aud  his  titVe  commenced  be- 
fore that  of  the  baron  :  but  if  she  was  manied  in  the  life  of  the 
ancestor,  it  is  otlierwise,  as  it  seems. 
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tS.  Ittm^  home  qiiir  esl  lonalyke,  j^er  i^tirpalla,  tcc« 
ptxni  feme  foil  natural!  puis  le  •  .  mart  au$tc  le  fiekne ;  fe 
Toy  «vra  le  (erre  dell  fieme^  et  le  lerre  te  baroo  servera  put 
lour  sustynance. 

29.  lUm  le  statut:  parle  et  post  tnoriepi  eorum  redd^t 
ierram  rectii  hcredibus,  &c.  tine  le  scatut  ae  sera  prise 
81  strateiuent;  si  feme  ioherile  prit  baron  ideott,  le  loy 
avra  le  terre,  durant  Tes  espouselz ;  et  si  le  b^fon  dtry,  le 
feme  avera  le  terre,  Slc. 

30.  Item  hociie  prit  ideot  a  feme  el  avercmt  issue,  le 
feme  devy,  Te  baron  serra  tenant  per  le  curtesy;  ec  d'an-' 
ire  part,  si  ideott  prit  feme,  ell  serra  imiQW  apres  sa  mort, 
&c.  et  unc:  ne  so*,  heiresr. 

51.  Item,  site  puisne  fita^  troove  foil  naturell  et  heir, 
lei^ne  navera  travers;  niez  sill  soit  trouye  ideott  et  iiieD(' 
heir  Teigne  avra  travers  a  best,  &c. 

3£.  Item,  lou  le  puisne  est  trouve  ideott  naturell  et  heir 
devi:  son  heire  avra  liverie,  et  nemi  leigne  frere,  flu:. 

33.  Item,  si  un  ideott  face  feoffm^  et  puis  est  trouve 
ideott,  &c.  le  roy  avra  le  terre  durant  sa  vie  naturell,  et, 
apres  sa  uiort,'  le  feoffee  avra  liverie  sicome  lou  le  collti* 
s>'on  est  tr:  in  droit  de  gaide,  &c. 

28.  Also,  a  roan  who  is  a  lunatic,  at  intervals,  &c.  takes  to 
wife  a  natural  fool,  tUcn  the  tenant  dies,  tlie  aucestor  of  the  wi^ib; 
the  king  shaTl  have  the  lauds  of  the  wift^  and  the  lauds  of  the 
taron  shaTI  serve  for  their  sustenance* 

29.  A\so,  the  statute  says,  **  and  after  tkeir  death  shall  reader 
the  land  to  their  right  heirs!'  ^c.  yet,  the  statute  shall  not  be 
taken  so  strictly;  {bvt)  if  a/rine  inheritrix  takes  ^,  baron^  an  ideaf, 
the  king  shall  have  the  land  during  the  espousals,  and,  if  the  ba- 
ron dies  the  feme  shall  have  the  land,  &c. 

30.  Also  a  man  takes  an  ideot  to  wife,  and  they  kave  issue, 
ihefmu'  dies,  the  baron  shall  be  tenant  by  the  curtesy  ;  and  on 
the  other  hand,  H  ideot  takes  a  feme,  she  shall  be  endowed  after 
his  death,  &c.  nnd  yet,  they  are  not  heirs. 

31.  Also,  if  the  puisne  son  is  found  a  natural  fool  and  heir,  the 
ei^e  shall  not  have  a  travers;  but  if  he  is  found  ideot  and  n^ 
heir,  the  f  f'^/ie  shafl  have  a  travers  of  that,  ^c. 

32.  Also,  where  the  puisne  is  found  ideot  by  nature,  and 
heir,  and  dies,  his  heir  shall  have  liverie  of  the  laikl,  and  not  the 
brother  eigne,  &c. 

33.  Also,  if  an  ideot  makes  z  feoffment  and  then  is  fonnd  an 
ideot,  &c.  the  king  shall  have  the  land  during  his  natural  life, 
and,  after  his  death,  the  feoffee  shall  have  livery,  as  if  whcra 
Collusion  is  found  in  trit  tfvard,  &c. 
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d4«  lUm^  »i  8oyt  trouve  q*UQ  s$r,  sf.  dc  atoti:^  tt^irre 
fuit  ideoU  et  qun  A  leasee  ocenpivet  *puia  A»  qtie  le» 
occupia,  vient  eo  le  cbauttcerye  et  moDstrera  que  le  ideott 
ei^t  mort,  et  pur  ceo  que  son  ideocy  ne  poet  etre  triei  ill 
prendra  resty  tut:  ima  cum  fjnViiiis  et    ...    ^i  Scct 

35.  tivni  tenant  purterme  devie,  le  rem':  puc  X/ti^ 
deviey  le  .Teln^  in  fee  le  tenant  est  trouve  ideott  et  devie^ 
cestui  in  le  rem'  avra  live'rie  et  nemi  k  heir  8&c. 

36.  hem,  si  le  roy  ad  un  ydyotl  en  gard  et  devie^  son 
heir  un  idyott  auxi^  le  roy  navera  demeoer 

our  ceo  quill  navera  le  garde  racione  tenuref  m62  per  cure 
dell  person,  cbrpsj  &c. 

37.  I^em,  sill  soyt  (rouve  quele  tenaoi  Ic  roy  est  mon, 
«jt  q'uii  tieli  est  son  beir^  et  de  pleyn  age,  et  ad  suj 
Uvecy*  etibce  wast,  et  puis  est  trouve  idyoUj  le  roy  navera 
remedy  piir  cet  wast,  Sec. 

3S.  Item,  si  soynt  x  ideott  heirs,  chascun  apres  antret 
ill  eonvknt,  apres  le  mort,  de  chascun  daver  novell  6ffice 
trouve^  See. 

S^  Item,  lez  estatz:  dez  lunatyks  et  idyoits  varient  in 
dyrein  pbyhts  r  un  est^  per  case  de  ideocy  )e  roy  arra  Jes 
profits  dqrant  sa  vie  nature! i  a  son  opus  de  mesme;niez 

34.  Also,  if  it  be  found  that  a  •  «  •  •  .  •  waS  ideot 
and  diat'one  A.  a  lessee  occupies^  and  then  A,  who  occupies 
domes  into  the  chancery,  and  shews  that  the  ideot  is  dead;  and, 
therefore,  his  idtocy  cannot  be  tried,  he  shall  uke  restitatioa 
together  with  the  issues,  (&c c. 

35.  Also,  tenant  for  term  of  life,  remainder  for  life,  remainder 
ni  fee  are ;  tlte  tenant  is  imiud  ideot  and  dios,  he  in  the  i-emainder 
shall  have  Uverie,  and  not  the  heir,  &c. 

36.'  Also,  the  king  has  an  ideot  in  ward  and  ^es,  his  heir. an 
ideot  also,  the  king  shall  not  have  .  .  .  •  •  because  he 
has  not  the  ward  ratione  tenure,  but  on  account  of  the  person, 
torps^i  6cc. 

37.  Also,  if  it  be  found  that  the  tenant  of  the  Icing  is  d^ad, 
and  that  stich  an  one  is  his  heir,  and  is  of  fiifl  ag^,  and  ha^ 
sued  Tivifrie,  arid  doei  waste,  and  then  is  foUnd  ideot^  the  king 
shall  not  have  remedj  for  that  waste. 

5S.  Also,  if  there  be  ten  ideott  heirs,  each  ifterthe  other,  it  is 
fittings  after  the  death  of  each;^to  have  a  new  office  found,  Ace. 

39.  Also,  the  conditions  of  Itmaticks  and  ideote  difkr  ih  divers 
points ;  one  is,  on  account  of  ideocy^  the  kihg  shall  have  the  nitw- 
its during  his  natural  lilc,  tohis  xnm.usiei  bvtt  of  a /aaaricA  he 
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d'un  lunacyke  ill  n'avera  foisqiiele  ^Governance  dell  lerre 
al  opus  del  lunatyke.     Item,  ie  ideott  ad  sa  itieinorye. 

40.  Item,  de  hiow/ed^t  per  inlervalla,  &c.  ill  c<onviehi 
kll  r^j  de  trduTer  luy  et  fainiliam  siiam  accoid:  a  son  de- 
gree, t)uiU  hiit  qiianl  ill  avra  sa  inemorye  ;  mez  d'un 
idyott  ill  ne  trouvera  tursque  $a  person^  et  si  le  roy  prist 
1/es  profits  des  terres  de  knowing  per  int^rvalla^  ill  est 
mis  a  ^n  petycion>  &c^ 

shall  havie  utily  the  government  of  the  land,   foi*  the  use  of  th« 
lunatick.     Also,  the  idiot  has  bis  memory. 

40.  Also^  of  knowledge  per  iutervalla,  6cc:  It  behoves  the 
king  to  keep  him  and  bii  family  ac(:ording  to  his  degree  which  he 
mhnof  (skaii  be  of)  when  he  had,  (^hall  haVe)  his  fnemory  ;  but 
6f  an  ideut,  he  shall  only  find  bis  person  ;  and;  if  the  king  take^ 
the  land  of  one  knowing,  peir  ititervalla,  he  shall  be  put  to  kiS 
petition; 
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HurU'ian  Collection  of  MSS.  in  the  British  Museum. 

THIS  appears  by  a  note  in  the  first  leaf  to  have  belong- 
td  to  Mr.  Jhstis,  A.D.  1719;  but  whether  it  was  wholly 
colfected  by  hini  is  uncertain.  As  the  book  is  bound  at 
present,  it  consists  df  several  diflereQl  tblleciioiis  of  ma- 
uuscripts  in  diflTereui  liands^  but  from  the  similarity  in  thd. 
texture  of  the  greater  part  of  the  paper,  and  the  form  of 
the  margins,  1  presume  the  whole  was  collected  together 
at  ther  time  of  his  note. 

I'he  contents  are  as  follows : 

Aktic:t.e  I.  ibl.  1. 
•  The  first  Readiug  vf  Master  Itoget  Manwdod  6/  the 

Inner  Temple,  on  the  Statute  of  the  28  Hen.  Vlll,  cap; 

3,  read  tempore  fpiadragesimali,   yl.  D.  l^Go,   in  the 

7th  year  of  Quetu  Kfizahtth, 

The  statute  upon  which  this  reading  is  made  in  enti- 
tled dn  act  concerning  the  abridgujent  of  plaints  in 
assises,  upon  which  he  makes    the    ixillowing,  divisions : 

1.  How,  and  in  what  manner  of  assizes  abridgment 
?hall  be  by  the  purvieu  of  ihe  said  statute,  and  in  what 
uot. 

^;  How  in  other  actions  in  nature  of  assize  abfidgment 
•hall  be,  and  in  what  hot. 

5.  Before   what  justices,  and   in    what  court  assizes 

♦  In  Latin, 
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shall  be  suffered  to  be  abridged  hj  this  statute,  and  ia 
i¥hat  not. 

Thi9  division  i$  CQn$i<]ered  in  three  Readings^  and  in  a 
fourth  tiie  Reader  treats  of  what  seisins  are  sufBoient  to 
have  an  assize  by  abridgment;  in  tlie  fifth  he  treats  of 
what  forms  and  manners  of  writs  of  assize  shall  be  suffi-* 
cient,  by  the  common  la\y,  or  by  statute,  to  have  abridge 
ment  according  to  the  statute,  and  whatnqt:  and' what 
inanner  and  form  oi plaints  shall  be  sufficient,  so  that 
abridgment  shall  be  according  tq  the  said  statute. 

In  the  sixth,  he  treats  where  on  pleas  in  barf,  being 
barrs  et^fait,  the  plaint  shall  be  abridged  by  the  statute^ 
and  where  not;  and  where  on  other  manner  of  pleasj^ 
fueux,  abridgment  of  the  plaint  shall  be  by  the  statnten 
and  where  not;  ^nd,  lastly,  in  the  7th  reading  seeing  the 
w'ofds  are  genera],  he  shews  what  manner  of /lar/irt  tp 
which  the  barin,  deed  or  in  law  is  pleaded  m  idU  bis  abridge 
fdy  before  the  making  of  the  statute,  and  what  not;  an4 
what  manner  of  partes  may  be  abridged  within  (hepprvievf 
of  the  statute,  and  what  not. 

The  whole  is  very  fairly  written  in  law  French  and  old 
running  hand,  and  is  very  legible.  It  ponsistsof  tweniy- 
94X  folios,  and  each  folio  contains  a)>put  fourteen  t^c«9^ 
sections,  or  cases. 

Article  II.  fol.  29- 

The  Reading  of  Robert  Mounson,  Esq,  qn  the  Statute 
2  and  S  hdw.  VI,  intitled  an  a^tfor  the  true  payment 
0/  Tithes.  August,  15(35. 

THIS  Reading  begins  with  the  following  division, 
fol  29. 

1.  In  what  cases  predial  tithes  shall  not  be  in  thei^ 
proper  kinfl  as  they  grow  and  happen,  but  in  such  form  aa 
they  have  of  right  been  paid  within  forty  years  before  the 
statute,  or  of  right  and  custom  ought  to  be  paid,  the  ex* 
press  words  of  the  statute  notwithstanding. 

2.  Also,  in  what  cases  such  tithes  shall  be  paid  by  that 
statute  though  none  were  piiid,  nor  of  right  ought  to  have 
been  paid  within  forty  years,  before  the  statute;  and  in^ 
what  cases  none  shall  be  therefore  paid,  although  they 
were  continually  paid  for  the  space  of  forty  years  before 
the  statute. 
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S.  Also,  ID  what  cases  such  tithesf  or  of  right  payable 
«rilbi|i  forty  jretifs;  &c,  may  be  taken  and  canicd  away 
out  of  jdacetf  titbeable,  before  the  tenilra  there<yf  divided 
OTvset  forth,cllibrwithbiit  danger  of  fbrfcilore  of  trebl* 
value  thereof;  the  express  words  of  the  statute  to  the  con-' 
Irary  notwithstanding. 

4>  AlsOy  what  agreements  shall  be  good  to  discharge 
mch  forfeitaresy  and  between  whom  and  what/uirsoiis, 
vtcart,  iic.  shall  have  such  by  ihk  laws  and  statutes  of  this 
realtiii. 

T>\^.  I.  h  H  fol.  29,  a.«-Of  tithes  paid  in  ptl|er  forafs 
than  they  were  paid  forty  years  b<efore  the  statute. 

y^f  to\.  do,  b.— -None  piaid  although  they  were  paid 
fcefcNre  the  statute. 

S  3,  fol.  31,  a.  Tijthes  paid  ^  «  ,  although  none  were 
jmid  before  the  statute. 

^  4.  fol.  S2,  a.— What  agiMments  good^  and  with 
irhat  parsons,  vicars,  &c. 

Fol.  34,  a.  Second  Lecture.^-On  the  /iitttto  of  ^ 
atatute,  ^*  no  person  shall  be  sued,  Stc.'T  and  6f  the  aaid 
prohibitions^ 

Fol.  38.  a.  Third  Lee ture.-^Wbs^  prescriptions otMt- 
vileges  are  good  to  discharge  the  land  of  tithes,  or  ofwhat 
manner  of  tithe  by  the  statute,  and  whatnot. 

Folio  40,  b*  Fourth  jtettnre.^—^ln'what  eases  the  ow- 
afRij>£  cattle  tithable,  feeding  nd  depasturing  in  suoh 
#aBte  ereomiMa  .grMiHl;  shall  not  pay  their  tythes  to 
thepAi«Mvvick^,  &e.  ^  the  parish,  hatntet,  town,  or 
place,  whfre  such  owner  inhdbiu  ;  the  express  words  of 
the  statute  to  th^contrary  ootwiihstanding^ 

Folio  li>  b.  Fifth  Lecture;— Risk,  What  shall  be  Add 
barren  istate,  or  wattt  groundM,  within  the  meaninz:  of  the 
aUtotff.  ^ 

Also,  in  what  cases  barreB  estate^  or  watte  grounds 
converted  into  tillage  or  meadow  shall  pay  tithes  during 
aix  years  aftex  the  conversion,  and  id  w«ac  edsed  thisy 
aball  pay  none  during  such  time,  al thbMh  Ih^V  raid  abnte 
before;  (the express  wo/ds,  &c,  nono&V;  and  to  what 
time  the  said  seven  yeara  shall  have  relation. 

l'J^^^  n  ^'^^  fecture,^Upon    what  MkcHpt  and 
wriaofJihellst  and  by  whut  meanaexbibiciousihall.be 

+  Sic.  MS, 
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warrenlccl  an^  grantad  by  this  ttatute.  Alto^  what  tnggesr 
tiona  are  good,  aad  wbat  ditpontiom  good  proof  of  them ; 
and  what  shall  be  boneat  ana  iqfficient  teatimooj  in  proof 
of  tfaem^  andc  what  not ;  and  in  what  time  they  shall  bo 
exhibited.     Item,  £«3. 

Lefiiura  7.  Upon  theparyiea  of  32  Em.  VIIL  wbat 
temporal  remedies  are  given  for  the  recovery  of  tytbes^ 
fcc*  contained  .in  the  staiate  entitled  an  act  for  th^Une 
payment  of  tythes.  Imprimu,  what  estates  shall  be  said 
inheritances,  and  what  not.     Itepa,  245. 

Lecturad,  Ifnj^rimis,  what  shall  be  said  ^iritnal  estatea 
made  temporal  or  held  in  temporal  bands  for  lay  nses 
within  the  intent  and  meaning  of  this  statute  and  what 
not. 

(947*).  Also  for  wlbat  parsonage;!^  viccaraffesy  tytbe^ 
or  othier  spiritual  iirofits  become  temporal^  ^Ct  tbe 
temporal  remedies  snail  J>e  used^  by  tbat  statute ;  and  ia 
what  cases  not.    Item^  273. 

techirn  Q«~JifiprtmM,  what  persons  shall  bav^  the  tern* 
^ral  remedies  given  by  this  statute^  and  against  whom 
thew  lie. 

Also  in  what  the  temporal  remedies  of  tbe  statute  tit, 
and  upon  what  disseisines  or  deforcements. 

Also  in  wbat  denuinet  the  temporal  reipedies  of  the  sta* 
tyile  may  be  without  writ  ou|  of  the  ohaunceiye,  or  other* 
wise^  aUhough  they  are  given  by  writ  only,  by  the  express 
words  of  the  statute,  the  words  thereof  niesU  obiiani. 
Item,  SOg. 

Lectura  W.-^Imprimi$,  wbat  fynes  o(  panonagn,  See. 
and  other  assurances  shall  be  good  by  this  statute,  and 
between  what  persons  and  to  what  things.  Also  on  what 
writ  of  covenant  or  other  things  than  writ  of  covenant 
fjrnes  may  be  levied  of  parsonages,  &c.  by  the  statute. 
Item,  333. 

Fmis  liccturarum  Roberti  Mtmrnon  Amngtri  Lincoln* 
ienm  HospUU  et  in  IdHcolnienU  eomitatu  oati  et  educati, 
1565, 

Abticlb  III. 
Prhna  Leehtra  Caroli  Calihrope  lectorii  ibm  tcrmino  tri* 

nitatU  anno  RegiMt  EUxahtth^  16  de  tenurii  vulgo  did 

CopyhoUei,  (folio  61  a  tofoUo  SMi  «•> 

THIS  is  a  fair  copy  in;  English,  of  the  same  readings 
as  I  suppose,  which  has  been  several  times  published. 

no.  36.  f  I*  1-  1 


C54       On  14  EUz.  c.  8.     On  quo  warranto,  S^e. 

Article  IV. 
Lectura  Thorns  Broxhalme  tempore  autumnaliJn.  38  Etix» 

in  Greys  Inne. 

THIS  is  a  reading  in  Law  French  on  the  stat.  14  Eliz. 
c.  8.  It  is  contained  in  the  c>3d  and  intermediate  pages  to 
the  115tb^  inclusive. 

Article  V. 
De  quo  warranto. 

THIS  is  a  reading  upon  the  above  subject,  the  author  of 
which  is  not  mentioned.    It  commences  thus : 

&pUman  cest  bre  de  quo  warranto  trier  le  liberty,  &€• 

It  extends  from  folio  117i  &>  inclusive^  to  folio  ,lSdj  a^ 
inclusive. 

A  reading  on  this  subject  is  referred  to  in  Bro.  Abr^ 
quo  warranto,  12.  I  have  also  in  my  possession  a  book 
of  readings  belonging  to  Francis  Hargrave,  Esq.  which 
contains  a  reading   on   the   statute    of   quo  warranto^ 

Which  of  them  is  the  reading  referred  to  1  have  noe 
been  able  to  ascertain. 

The  volume  which  we  have  been  abstracting  contains 
several  other  curious  tracts,  of  which  an  account  will  he 
given  hereafter. 


Sed^irjcick's  Jbmarks  on  the  Comment arus.        255 
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TO  THE  EDITOR- 

On  Mr.  Sedgwick* $  Remarks  on  B/ack$t0Jie^s  Commen^ 
tarics. 
Sir, 
T  HAVE  long  been  an  admirer  in  coitimon  wilh  erery 
English  lawyer,  and  I  may  add  every  man  ol*  letters,  of 
the  excellent  Commentaries  of  Sir  ff\  Blackstone  on  the 
Laws  of  England ;  and  was  not  a  little  surprised  to  find 
that  Mr.  Sedgwick,  who  has  published  some  Remarks 
upon  the  first  volume  of  that  excellent  work,  had  disco- 
vered so  many  occasions  to  differ  from  it.  It  would 
indeed  be  matter  of  great  regret  if  a  book  of  such  general 
utility,  and  which  is  now  the  source  from  which  everj 
student  derives  his  first  knowledge  of  the  principles  of  our 
law,  should  be  found  to  be  in  any  material  degree  inac- 
cfurate  and  erroneous.  I  had  always  thought  that  its  real 
character  was  the  reverse  of  this,  that  it  was  not  only 
elegant  and  fascinating  in  its  style,  but  profound  and  ac- 
curate in  its  doctrines ;  and  this  opinion  [  still  entertain, 
notwithstanding  the  ingenuity  which  Mr.  Sedgwick  has 
displayed  in  his  attempt  to  prove  the  fallacy  ot  many  of 
the  learned  commentator's  positions.  The  style  of  this 
•writer  is,  however,  very  well  calculated  to  dazzle  and  to 
mislead  ;  and  probably  many  of  his  readers  who  have  not 
deeply  weighed  his  criticisms  may  have  risen  from  the  pe- 
rusal of  them  with  a  conviction  Ihat  Sir  W,  Dlackstone  is 
no  longer  to  be  considered  the  safe  guide  to  the  student 
that  he  has  hitherto  been  deemed.  But  a  little  reflection 
convinced  me,  that  it  is  the  critic  himself  who  is  in  error, 
and  not  the  commentator  ;  and  during  the  leisure  of  the 
last  long  vacation,  having  had  an  opportunity  of  giving 
MlT,  Seagwick^s  Remarks  an  attentive  perusal,  f  set  down 
in  the  margin  of  his  work,  such  observations  as  occurred 
to  my  mind,  and  which  appeared  to  me  to  amount  to  a 
refutation  of  his  arguiuents,  A  few  paijes  of  these  obser- 
vations I  have  copied,  and  now  inclose  for  your  perusal ; 
and  if  you  think  from  this  specimen  that  the  whole  would 
be  acceptable  to  your  readers,  the  remainder  also  shall  be 
transcribed  and  remitted  to  you  without  delay ;  should 
they  be  published,  I  hope  and  trust  that  tliey  will  have 
the  eflfect  of  vindicating  the  Commentaries,  and  have  ^ 
tendency  to  restore  to  the  student  and  to  confirm  that 
confidence  which  it  is  so  essential  that  he  yliouid  feel  iu 


S50        Sfdgwick*t  Remarks  on  the  Conufuntaries, 

•n  auihor  whose  work  is  the  first  book  that  usually  is,  and 
the  best  ibat  possibly  can  be  recommended  lo  bis  atten* 
iioo.  1  am^  Sir, 

Lincoln  s  Tnn,  Your  bumble  Servant^ 

Aop.  20^  1805,  A  CONVEYANCER* 


WE  are  so  well  satisfied  of  tbe  abilities  of  our  corres* 
pondent  from  tbe  specimen  he  has  sent  us^  that  we  shall 
readily  accept  his  offer  of  these  observations  and  vindica- 
tion of  the  Commentaries. 

We  are  the  more  grateiiil  to  him  for  bis  commnnica- 
iion,  because  we  have  long  been  desirous  of  seeing  the 
Commentaries  elucidated  by  occasional  Essays  under  the 
tille  of  Biackstoniana.  The  arrangement  and  stvle  of  tbe 
Commentaries  is  so  excelleut^  so  lucfd^  and  socfear^  Ibat 
perhaps  it  would  be  impossible  to  find  a  better  (nodel  or 
a  more  convenient  plan  for  a  general  examination  of  the 
elements  and  principles  of  the  law  in  a  form  more  ele- 
gant and  more  artificial^  than  are  the  general  collections 
of  cases  called  Treatises  on  distinct  Parts  of  the  Law,— 
With  respect  to  Mr.  S,  the  author  of  the  Remarks  above 
alluded  to^  we  know  him  to  be  not  less  candid  and  ingenn- 
ons  in  his  opinions^  than  he  is  acute  in  his  reasonings  4nd 
flowing' and  captivating  in  his  style;  and  we  are  much 
mistaken  if  a  strict  yet  liberal  and  candid  injquiry  into 
his  position^  will  be  Jess  acceptable  to  him  than  it  is  to 
our  readers. 

As  the  observations  of  our  correspondent  wiU  necessa* 
jily  run  to  some  lengthy  we  must  unavoidably  {k>stpon^ 
the  insertion  of  them  till  the  commencement  of  our  next 
volume. 


Kmp  0?  Vol.  joa  ISOSn 


W.niqmPiinier, 
Gfces  Arbour  coim,Si»ScRiilchic^ 


BANKRVFI^ 

tkeUrtd  im  tie  London  Gauttt,  from  Fch.  «,  1805, 
ioFtb.9S,  1805. 

fni«  SolicitoiV  Nam«s,  and  Dates  of  the  Gaiette,  mre  pra- 
cedecl  by  a  Crotchet.] 


AlUaghtta  Bcajamio,  xi  Berwick  ttrect,  S«ho»  pictm  dialer.   (Beckett^  BmJ 

•tittty  GoMca  tqnirt.    Fcbnuiy  s. 
AiMwortk  Gtoffe,of  WarriagtM»'Laacaahiie«  coppenmitli.    [Rowliatoot 

Liverpool.    Fcbruarr  t6« 
Anowtrnkhjiaeit  of  Ricluaoiid^  Yorki hirrt  opholstMcr.    [Macftclta,  Rich* 
'  mntAm    Februry'  if. 

Gcoife*  --     

[Wright  od  Bovill,  Cluiiicdry  Ubc.    February  •• 
Booth  Bankf ,  of  Salford,  LancMhire,  merchaat.    [Chctthyte  uA  Walker^ 

Mancheurr.     Fehmarys. 
Brraa  |otcph,  of  Little  BritaiOf  dealer.    [CodmoKd,  Creeceaf,  Bridge  iCrect. 

Fehfvary^. 
Baiker  Willjaait  ^  the  Scraad,  lioea  draper.    [Haddock  aad  Scepheaeoot 

Liacola**  laa.  New  t^tre.    February  9. 
Barrow  Gcoifc,  of  Haofbrth^  Chcetet,  twaiier,    [Hotlaai  Kiqg  tdtec^  Maa* 

cheMtr.    Fcbmary  ta. 
Byrae  George,  Exeier  atreet,Ckelfeaj  hat  auker.  [Parker»Yo«Bg,  aad  Hackee, 

Eatei  ttrcett  Straad.    February  1 1. 
Bias  Toha,  of  Woodford,  Eiwx,  ▼ictualler.    [Martia»  Viataer'e  hall.  Upper 

Thaaiet  tcreeu    February  a6. 
Bell  Joha,  of  Old  Gity  Chaiabcrt»  wiae  aerchaat.    [Swain  aad  Stcreaf,  Old 

Jewrj.    February  i6» 
Bodce  Jotcph,  of  Cannoa  Kreet,  merchant.    Flaahmaa«  £Iy  pUce,  Holboro. 

February.  16. 
Browaton  Benjamin^  of  Parwich,  Derbyshirct  dealer.    [Barbor  aad  Browa^ 

Fetter  lane.    February  t6. 
Boad  Richard,   of    Woroeiter,  pattea  aiaker.     [Anca»   Sidbury*     Febni* 

Banet  Thoaut,  of  I^nniagtoa  greea,  flock   broker.   [Boutfield't   Boi-.rerio 

ftrcct.    February  aj. 
Butharoyd  Jonathan,  of  hfancheater«  wheelwrighli.    £Crc»weU«  Maochetier. 

Feb.  aj. 

Chapaian  Kathanial.  William  Mellor,  and  Robert  Metier,  of  Stockport  CHe- 

ahire»    cotton  manufacturer.-    [Chiloir  and  Stone,  Macclecfield.     Febru* 

ary  5. 
Cora  well  William,  of  ILing  Darld'aFort,  St.  George  in  the  East,  ropemaker* 

[Finchett,  Prcscot  ctreec,  Goodman's  Fields.     February  9. 
CoKfUr  John,  of  Witoey,|  Oafordthire,    and  Newbury,  Berkihirr,   blanket 

maott&turtr.    [Mangaall*  Warwick-streci,    Newgate-street.    Feb.  23. 


Bankrupts. 

Denman  Georfe  Frederick*  Stnod,  Middlesex,  jeweller.     [Pulleti,  Fere  treet* 

February  1. 
Dixon  Edward,  of  Grewelthorpe,  Yorkshire,  butcher.    [Harrisoa  and  Cait- 

man,  Ripon,     February  f. 
Davison  Andrew^  of  Chester,  wine  merchant  jRoyle  Chester.     February  i6. 
Davies  Daniel,  of  Chester,  cheesemonger.     Qoaos,   Chester.     February  1 6. 
Dennett  George,  of  Gray's  Ian  lane,  cvwkeeper.    [Darby,  Gray'a  Inn  square^ 

February  19. 
Dewdeny  Benjamin,  sen.  of  Linkfield  street,  Reigate,  Surrey,   horse  dealer. 

[Burt,  Reigate.     February  tj. 
Day  Edward,  of  Collingborne,  Davis*  Wiltshire,  Farmer.     [Dcadman,  Pew- 

•ey,  Wiltshire,  February  23. 
Dixon  John,  of  AsKby  de  la  Zouch,  Leicestershire,    fellmonger.  [Adama,  Old 

Jewry.     February  t6. 
Dexter  Stephen,  of  Bclpir,  Derbyshire,  linen  draper.     [Clough,   Manchester 

February  a6. 

Estlin  Nathaniel,  of  Hinkley,  Leicestershire,  hosier.  [Jervls,  Hinckley.  Fe- 
bruary 9. 

£vans  William  Morley,  of  Mark  lane,  broker.  [Mathew,  Lower  James  street. 
Golden  square*    February  i$. 

Foumess  Robert,  late  of  Gainsborough,  Lincoln,  ironfounder.  [Walier,  Ches- 
terfield.    February  2. 

Fisher,  Edward  of  Manchester  commen  brewer.  [Kabb*  Manchester.  Fe- 
bruary 9* 

Farmer  Thomas  Bevan,  of  Rotherhithe,  carpenter.  [Pringle  and  Washbroogb^ 
Greville  street,  Hatton  Garden.     February  9. 

Franck  George,  of  Blackman  street.  Borough,  wiae  merchant.  [Wilson,  De- 
vonshire  street,  Bishopsgate.     February  16. 

Fitton  Elizabeth,  of  Bolton  on  the  Moors,  Lancashire,  milliner.  [Eyre,  Fur- 
nivars  Inn.     February  13. 

Purle  Samuel,  of  Drury  lane,  victualler.  [Smith  and  Co.  Great  St.  Hekn't* 
Bishopgate  street.    February  26, 

Gilbert  Joseph,  of   Briitol,  merchant.    [Stephens,  Bristol.     February  5. 
Gooch  Thomas  and  James  Jackman,  of  Exeter,  hosiers.     [Turner,   Exeter. 

February  t6> 
Goodyear  William,  of  Shepherd  street,  Oxford  street,  bricklayer.     [Fothergill 

and  Co.  Old  Broad  street.     February  19. 
Gayford  Robert,  jun.  of  D'unwich,  Suflfoik,  shopkeeper,     [Mitchell,  Saxmnnd- 

ham.    February  19. 


Hoggray  John,  of  Leather  lane,    victualler.     [Hodgson,  Clement's  Inn.     Fe- 
bruary o« 
Hooper,   Rachael,  of  Bath,  milliner.     [Berry,  Walbreok.     February^  9. 


Ingledew  Silvester,  of  Huddersfield,  York,  linen  draper.  [Coupland,  Leeds. 
February,  i6. 

Jackson  John,  of  Liverpool,  Lancashire,  merchant  [Blackatock,  LiverpooL 
February  5. 

Judin  Frederick,  otherwise  Fedor  Irvan,  of  Judin,  of  Hatton  garden,  Middle- 
sex, merchant.     [Gregson,  Angel  court,  Throgmorton  steeet.     February  9. 

Jones  William,  of  Newnham,  Gloucestershire,  drover.  [Stoke,  Chepstow. 
February  16. 

Jeffery  Henry,  of  Weymouth,  linen  draper.  [Bayntoo,  Bristol.  Febru- 
ary 19. 

Jackson  Richard,  of  Shoe  lane.  Fleet  street,  smith.  [Walton,  Girdlei's  hallf 
Basiagall  street*     February  23. 


Bankrupts^ 

Kits  William  j^aridy  of  Birmingham,  moncj  acrivcoer.  [Charter,  Fridten 
atreeCy  Earl  street.     February  19. 

^arge  John,  of  AUesiey,  Warwick,  dealer  and  chapman.  [WatU,  Kenilworth. 

February  t> 
Liodley  John,  of  Sheffield,  cutler.     fSargant,  Sheffield.     February  2. 
iowo  Edward,  of  Shrewsbury,  warehouseman.    {Redding,  Worcester*    Fe« 

bruary  i6» 

Morris  Robert,  late  of  Wigs  n,  Lancaster,  cotton  manufacturer,    [Baton,  Wi- 

gan.     February  z. 
Mouat  Daniel,  of  Lirerpool,  merchant.     [Orred,    Liverpool.     February  s. 
M^ce  William,  of  Wimpole  street,  St.  MaryUbonne,  fruiterer.    [Hughes,  Cross 

court.  Long  acre.     February  t. 

Newton  John,  of  Birmingham,  brawler.  [Barker  and  Unett,  Birmingham. 
February  i. 

Oliver  William,  of  Carnarvon,  shopkeeper.  [Orred,  Liverpool.  February 
2. 

Pierce  Thomas  Ibbott,  of  Lime  street,  merchant.  [Palmer  and  Tomlinson« 
Warn  ford  court,  Throgmorton  street.     February  2. 

Pitt  William,  of  Wolverhampton,  timber  merchant.  [  P  rice,  Wolverhampton* 
February  2. 

Pain  Alexander,  Stow  on  tho  Wold,  Gloucester,  draper.  [Brookes,  Stow  00 
the  Wold,  Gloucestershire.    February  9. 

Potten  Arthur,  of  Duke  street,  Aldgate,  woollen  draper.  [Swan  and  Co. 
Fore  street,  Cripplegate.     February  19. 

Poole  Robert,  of  Prospect  place,  St.  Geofge's  Fields,  linen  draper.  [Russell^ 
Lant  street.  South wark.     F''bruary  g^. 

Payne  Thomas,  of  Aahford,  Kent,  grocer.  [De  Lassauz,  Ashford.  Febru- 
ary 26. 

Rowes  Ralph  Clark,  of  Newcastle  upon  Tyne,  ship  owner.  [Unwin,  Shad* 
ell.     February  5. 

R.schaelHooper,of  Bath,  milliner.     [Berry,   Walbrook.     February  9. 

Richtrdson  Richard,  of  Page's  Walk,  Bfrmondsey,  glue  maker.  [Mawley, 
Bell  Savage  yard,  Ludgate  hill.     February   iS. 

Reddel  Isaac  Hadley,  of  West  Bromwich,  Staffordshire,  ironfcunder.  [Bird, 
Birmingham.     February  19. 

Reirnart  Philip*  of  Old  Cavendish  street,  Marylabonne,  carver.  [Carrington^ 
Mount  streer,  Grosvenor  square.     February  2 j . 

Robinson  James,  jun.  of  Liverpool,  merchant,  [Cukit,  Liverpool.  Febru- 
ary 16. 

$argant  Joseph,  of  Russia  court.  Milk  street,  warehouseman.  [M* Michael, 
Finch  lane,  Cornhiil.     February  5. 

Stevens  Samuel,  of  Monmouth,  barge  owner.  [Stokes,  Chepstow.  Febru- 
ary 16. 

Spencer  Thomas,  of  Manchester,  cotton  manufacturer.  [Partington,  Man- 
chester. Februray  23. 

Turner  Joseph,  of  Stockport,  Chrshite,  cotton  spinner.  [Basnett,  Man- 
chester*    i'ebrua-y  r.. 


JBankrupts. 

t^mpton  WtlKan»   Thrag«Mi0a  t|ifet|  ttodi  bnktr.    [}<fttiu  €:«dt 

ttrcct.  Helboro.     February  9. 
Thorp  Joho,  of  Newtoo,  Lancashirev  ani  Williana  Whitfield  Paul*  jon*  «f 

Manchetier,  calico  prioters.    rNabb»  Maocbeiter.    Eebnury  10. 
Tabmm  Robart,  «f  Sheplaod,  ciaez,  dealer.    [Tiadill*  Chelaufoid,  Enex. 

February  aj. 

Vicken^  jaiie^  of  Bath,  miUUuar.    [Taylor  and  Co.  Bath.    February  a6. 

White  Thomat»  of  Chetterfield,  Derby,  bookaeUer.    {TbooMf,  Chcatecfid^ 

February  %, 
Watson  Alexander,  of  LiTerpool,  stone  aut^n.    [Bardswcll,  Liverpool.    Fc* 


Wright  ThovHf  «f  Marham,  Nor(olk,  dealer.    [FoUen  Brandon.    Fcbsn- 

WooUey    Francis,  of  Charles  street,  Grosrenor  square,  Middlcaez»  apothe* 

cary.    [Nelsoot  Maddos  stieet,  Hanovcf  tquuce.    February  ^ 
^eUs  Edward^  of  Okford,  liquor  mcrchanL'  [Morland^  Adingdon.    Fcbm* 

Watkins  Maria,  late  of  Wells,  Somerset,  milliner.    [Whiir>  PhiJpoc  lane, 

Fencfaurch  street.-    Fcbaoary  ^ 
Woodcock  Thomas,  ofAppleton  in  the  Moors,  York,  com  merchant.    [Fetcbg 

Kirbymdorside,  York.     February  aa. 
Wiikinaon  Graham,,  lat^  of  Geor|e  street,  Hanover  square^  mioney  aciiTennr 

Mrect,  Golden  square*    February  la. 
William  Williams,  of  CasUe  streot,  Leicester  square,  MiddlcacJj  oilman.    KtU 

MB,  Pal^praTC  place,  Scnnd.    February  1^ 


BANTKRUjPTS, 


Declared  in  the  London  Gazette,  from  Nov.  6,  1804^  t^ 
Jan.  20,  IS05. 

frh«  Solicitors'  Names,  and  Dates  of  the  Gazette,  are  preceded 
by  a  Crotchet.] 


Alttn  John,   of  LondojD  road«  St.  Geoi|e»a  ficldf»  money  toiiireQer*   [Alkn,  C]d> 

ment's  Inn.     December  i. 
Al>bot  John,  Qf  Ipswich,    fhopkteper.    [Walker,  Exchequer  Office,   Lincoln!* 

Inn«    January  a 6. 

Beaime  De  David,  of  Great  Winchester  street,  insurance  broker.    [Atcbetoo  an^ 

Morgan,  Austin  Friars,  London.    November  13. 
Brown  Thomas,  the  younger,  of  Mile  End,    Riclcmaniworth,  Hertford,  tanaerj. 

[Woodwaid,  Hillingdon  heath,  Ttfiddlesex .    November  1 7. 
Bowmer  John,  of  Brampton,  Lincoln,  Unncr.    [Godd,   Caintbui:gh.    Noventp 

her  17. 
Bummne  WillUam,  of  Manchester,  Lancaster,  fruiterer.    [Foulkes  and  Qigtoiii 

Manchester.     November  17. 
Buiton  Alice,  of  Manchester,  machine  inaker.     [Hewit,  Manchester ;  and  EUit^ 

Cursitor  street.     November  20. 
Brown    George   Bagshaw,   of  Newport,  Salop,  glaaier.      [Baxter  and  Bdartia^ 

Fnrnival's  Inn,  London  ;  and  Stanley,  Newport,  Salop.     November  ao. 
Batson  Mfilliam,  Oxford,  chinaman.     [Roberson  and  Tonics,  Ozibrd.-   Novcrn^ 

bers^. 
Barrett  John,  of  Northumberland  street.    Strand,  victualler.     [Tempter,  fiur^ 

street;  East  Smithfiekl.>    Nov  ember  2  4. 
Bowen  Thomas,  of  Charing  Cross,  watch  maker.     [Harrisonj  Northumberlan4 

street.  Strand.     December  4. 
Bush  George^  of  Bristol,   chymist.     [Cooke,  Bristol.     Ikcember4. 
Bell  Jamesi  of  Conningsby,  Lincoln,  miller.     [Wilson,  Castle  street,  Holbom. 

December  4. 
Beaumont  John,  of  Dorset  streit,  Spitalfields,  cabinet  maker.    [Rusten,    Crowa 

court,  Aldersgate  street.     December  8. 
Bridcoake  John,  of  Bedford,  near  Leigh,  Lancashire,  cotton  manufacturer^  [^sn*, 

Manchester.     December  8. 
Birch   Elizabeth,    William   Birch,   and  William  Marsh,  of  Fleet  street,  paper 

ttainert.     f Jones,  New  court,  Crutched  Friars.     Decembers. 
Bowden  Rich«rd,  ol  Manchester,   maoufacturer.     [Chesshyre  and  Walker,  Man- 
chester.    December  15, 
Baldwin  William,  of  Holt,    Norfolk,  grocer.     [Whithers,  jun.  Holt.    December 

iS. 
Baker  Hugh,  of  Bristol,  tailor.     [Leman,  Bristol.     December  18. 
Baxter  John,    of  Harwich,  linen  draper*     [Brame  and  Co.  Ipswich,    December 

V\  25. 


Bankrupts^ 

Barr  John,  of  Wantigf,  Berkshire,  nmicy  scrWener.  [Warl,  jan.  7«ririflioB« 
Berks.     December   ig.  L         »  J  -^b— • 

Burrough  Joho,  Red  Lion  itree^SpitaJfieUs,  baker.  rETins.  Thavict  Imu  De- 
cember 2a» 

Baker  John,  of  Holboro,  linen  draper.  [Ptnry,  TkaTiei  Inn,  London.  Decembcc 
*5- 

Buriit  James,  Mere,  WiUi,  chectefiMtor.  [Meuifear*  Wincanton.  Januarf 
It. 

Beck  John,  Bridgwater,  Somirnet,   ironmonger.    [Cole,  BridfewaDer,    January 

Bigwood  John,  |Df  Baiiaghall  street,  WOTtkoQioman.     [FicU,    Cheaptide.    Ja- 

nuary  t6. 
Bell  Michael,  of  Monkgate,  York,  oil  merchant.     [Munby,  York.    Janiinryt6. 
Barlow  James,  of  Monmooth  street,  tallow  chandler.    [Wakclock.'Elm  court. 

Temple.    January  t6. 

Cole  George,  of  Wooodbridge,  Suffolk,  butcher.    CMitchell,  Sazmundham,  Suf- 
folk.    November  17.  *•  ' 
Campion  )ohn,  ofNecton,  Worcester,  wire  manufactnrrr.    [Smith,  Birmingham  ; 

and  Cove,  Holborn  court,  Cray's  Inn.    November  so. 
Clark  Folliot,  of  Coventry  street,  hosier.     [Holmes,  Old  souare,  Lincoln's  Ina. 

November  17. 
Carr  John,    of  Bishop   Wearmouth,    Durham,  cabinet  maker.      [Thompson* 

Bishop  WearmoQth.    November  27. 
Coz  Joseph,  of  Gravel  lane,  Surrey,  carpenter.      [Meymott,   Charlotte  sCfccT, 

Blackfriar's  road,  Surrey.     December  1. 
Coulthard  [oseph,  of  Bell  Wharf,  Uwer  ShadweU,  victnaUer.    [Wild,  Warwick 

souare.    Decembers. 
Corbet  William,  of  Cray's  Ion,  money  scrivener.    [KohcrtS|  Ely  place,  HoU 

bom.     December  ti- 
Coulson  John,   Crown  street^  Finsboiy  square,  grocer.    [GaCty,  Angel  court* 

Thrograorton  street.    December  2  2. 
"Carpenter  John,  ofThetford,  Norfolk,  dealer  and  chapman.    [Dugmore,  Thet- 

ford  {  auAKinjF,  Took's  court.  Chancery  lane.    December  zt. 
CutfWilliam,  of  Smithfield    Bars,  haidwareman.        [Thomas,  Bear  bindcrUnc 

December  15. 
Chalklen  WilUam,  Deptford,  draper.    [Hurle,  Cloak  lane,  London,    Decea*er 

22. 
Cooper  Samuel,  of  Bredfield,  Suffolk,  miller.    [Mitchell,  Sazmundham.    Peccm* 

her  15. 
Cattermole  John,  of  Baldwin's  gardens,   Gray's    Inn  lane,  victualler.     [Harrey, 

Cursitor  street,  Chancery  lane.     January  1. 
Cripps  John    Gordon,  Bury  St.   Edmunds,  Suffolk,  giocer.      [Pate  Bury  St. 

Edmunds*    January  it. 
Cfoft  Laureate,  St.  James's,  street,  St.  James's  ^offec  house  keeper.    [Reilly, 

Stzfford  ro«^,  Buckingham  gate.    January  19. 
Cooper  J.mcs  the    younger,  Barking  alley,  Tower  Hill,    merchant.     [Pullcn, 

Fore  Street.     January  26. 
Check  Henry,  of  Richmond,  Surrey,  linen  draper.     [Tilbury  and  Bedford,  Bed* 

ford  row.     January  29. 

Disting  William,  of  Plymouth,  Devon,  tallow  chandler.    [Ludlow  and  Richard* 

son,  Monument  yard.     Nov.   17 
Davies  Richard,  of  Castle  street,  Long  Acre,   broker.     [Hughes,  Cress  court. 

Long  Acre.    November  84. 
Downham  William,  of  Heaton  Norris,.  Lincastcr,  timber  merchant     [Hudson, 

&!eck|»ort.    D<c:mber  4 
Derbyshire  Fohn,  of  Wiiton,  Cheshire,  innkeeper.    [Daunvillfi  Knutsford*    D«^ 

(tmhcr  Jg. 


1l«*smi  Hobcrtt  of  Oxford  ftfcet^  lineo  draper*  [Vlncii  New  tquaiti  Luicolii*! 
Inn,    I>eccmbcr  a^. 

ttpeoor  Charles*  •(  KiMntoft  npoii  IInll«  wooUco  draper.    [Codd  and  Garkndt 

Kingsfoo  upeo  Hull.     December  a . 
Cpverth  John»  ^  White  Rose  cevt*  Celcnao  street*  jeweltcr*    [Beethaoh  Boo* 

▼erie  sireeu    i>eceinber  S. 
fwio  JaiMs»  of  Wood  street^  warehousenua*    [Greg  S009  An|el  street,  Throg* 

morton  street.      Deceanber  if. 
Kvil  Mark,  Ute  of  TivertoD,  Somerset,  common  brewer.     [T«yWr  and  Englisht 

Bath.     Decea»ber  aa. 
Xvaas  John,  of  Packman  street^  Borough*   linen    draper*    [Taylor*  Mordmet 

street.    Jsnuary  t$, 
Xnock  William,  of  Southmolton  street,  Oxford  itreet,  tailor.    [Taylor,   Mortimer 

flflreet*  Cavendish a^uare,    January  26. 

Usher  Henry*  late  of  Rawknrst*  Kent,  tailor.     [Waterman*  Tenterden.    Novem* 

beray. 
Feathcrstooe  Joseph,    of  Tunbridge*  Kent*    shopkeeper.     [Hall*   Castle  court. 

Budge  row.     Occember  i. 
jFinningljr  John*  of  Sculcoates*  Yorkshire,  cooper,    [Jackson*  Hull.    Decem- 
ber I. 
Fowler  Williaa«  of  Rocheater*  dealer.    [Smedley,  Aldersgate  street.    December 

iS. 
^cU  Isaac*  of  Newcastle  upon  Tyne,  tobacconist    [Donkin*  Newcastle   upon 

Tyne.     Tanoary  a6. 
Vlmders   WiUiam*    of  Boston*  Lincolnshire,  ironmonger.      [Thirkle*  Boston.  . 

January  8. 
Francis  Williami  of  Canterburyi  hop  merchant*    [Plummer*  Canterbury.    Ja» 

oiiary_l9. 

Calelssae*  of  Basioghall  street*  £Klor.    [Pullen,  Fore  street,  Cripplegate.     So^ 

▼ember  ig. 
Gibson  Richard  Henry,  of  RatcUffe  row,*  St.  Luke,  Middlesex*  dealer.   [Mayhew, 

Lower  James  street.  Golden  square.-    December  i« 
Crinrod  ]ames  and  Michael  Guest,  of  Lancuur,  cotton  merchants.    [Foulkes  and 

Higsoo,  Manchester.     December  4. 
Cerss  John  Chsrles,  of  the  Circus,  Minories*  merchant.    [Berridge,  Banlett's 

buildings,  Holborn.    December  15. 
Goodman  William*  of    Wolverhampton,   tin  plate  worker.      [Smith|  Wolver- 
hampton.    December  18. 
Gardner  Franklin,  of  Deptford,  mariner.     [Blunt  %  Old  Pay  office*  Broad  sirecr« 

December  if. 
Garland  Matthew*  Grove  street,  Deptford*  victualler.     [Sherwood  and  Parrel* 

Canterbury  square,  South wark.     December  2 a. 
Gardner  James,  of  Newcastle  under  Lyme,   ironmongtr. 
Griffiths  John,  of  Merthyr  Tidvil*    Glamorgan.    [Davis,    Bristol.      December 

»^ 

tf  altoh  Joseph,  of  Stockport,  county  of  Chrster,  cotton  spinner.    [Partington, 

Marsden  square,  Manchesttr.     November  lO. 
Haward   Samuel,  the   younger,  of  Haleswvrth,    Suffolk,  grocer.     [White  <snd 

Woodcoke,  Halesworth.     November  17. 
Hawkeswortfa   .WiHum,   of    the  Strand,    Middlesex,    liutn  draper.     [Rtardon, 

Cerbett  court,  Gracechurch  street.  Nov.  17. 
Hodgson  Joseph*    of  Haxey,   Lincoln^  taylor.     [Pearson,  Done  aster;  and  Bleai* 

dale  and  Alexander,  New  Inn.     November  i^ 


Bafikruptt. 

HawkiM  ]Aiiies»  the  elder,  Rotherhjthe  wall,  boat  builder.    [Sheppard,  Deane 

ttreet,  Toolej  street,  Souihwark.     November  24. 
Hull  Luke,  of  Wharton,  Warwick,  jobber.     [Owen,  Atherstone  ;   and  Tebbatt, 

Suple  Inn.     November  24. 
Hulbert  Richard,  late  of  Chippenham,  Wiltf ,  linen  dnper.  [Harvey,  ChippenhaiB. 

November  27. 
Hart  Samuel,  of  Swaffham,  Pri9r,  Cambridge,  dealer.    [Edward,  Weathcrby,  New* 

market,     December  1. 
Harris  Joseph,  of  Kcynsham  Somerset,    tanner.     [Daniel  aid  SoBt    Bristol; 

and  Pearsons,  Pump  court.  Temple.     December  ti, 
Higgs  Daniel,  of  Chipping,  Sodbury,  Gloucester,   liquor  merchant.    [Jenkiosy 

James,  and  Co.   New  Inn,    London;  and  Whiuiugham,  Chipping,   Sodbury, 

Gloucestershire.     December  ti. 
Hamilton   Samuel,  of  Shoe  lane,  printer.     [Wright  and  Bovill,  Chancery  lane. 

December  15. 
Hancox  William,  the  younger,  of  the  parish  of  Pen,  Stafford,  sheep  and  pig  dea- 
ler.    [Biddle,  Wolverhampton.     December  2a. 
Hunt  Stephen,  of  Croodall,    Southampton,  unncr.     [Ragget,  Odiham.    Decem- 
ber 25. 
Hobby  William,  of  Kingston,    Herefordshire,    innholder.    [Bach,  Leominster. 

December  29. 
Hughes  John,  of  Liverpool,  draper.     [Hewit,   Manchester.     December  29. 
Hodgson  John  Cook,  John's  row,  St.  Luke,  Middlesex,  builder.     [Kinsey,  Fur- 

nival's  Inn.     January  12. 
Hymans  Marcvs,  Exeter  street,  Strand,  leather  manufacturer.     [Phillipioa,  Ho|. 

born  court.    January  19. 
Hawkins    Benjamin,  of   Birmingham,  merchant.    [Burrish   and  Palmer,  Bir- 

miogham.    January  26* 
Hoare  Peter,  of  Brockham  green,    Surrey,  shopkeeper.    [Broad,  Union  street, 

Southwark»    January  29. 

Jowett  John,  of  Manchester,  manufacturer.  [Halstead  and  Ainsworth,  Manches. 
ter.  November  6. 

Johnson  Ge9rge,  of  South  suburbs,  Chichester,  Sussec,  carpenter.  [Dally,  Chi- 
chester.    December  i. 

JarmanfCharles,  and  James  Atwood,  of  Oxford  street,  shoe  makers.  [Bower, 
Clifford's  Inn.     December  15. 

Jones  William,  of  Strangford,  Herefordshire,  dealer  in  cattle.  [Allen,  Hereford. 
December  18. 

James  Henry,  late  of  St.  Mary  Axe,  meichant.  [Carter,  Suple's  Inn.  December 
aa. 

Kcene  WUliam,  of  Painswick,  Gloucestenhire,   clothier.    [Okey,    Gloucester* 

January  15. 
Kiernan  Thomas,  of  Gray's   Inn,   money  scrivener.      [Wimbom  and  Colleu, 

Chancery  lane.     January  aa. 

LloyiHugh,  of  Middle  Temple  lane,  money  scrivener.  [Poole,  Se^eant's  Ion 
Fleet  street.     November  ijj. 

I.ewias  Matthew,  the  younger,  of  Liverpool,  merchant.  [Leigh,  Basnettstrtct, 
Liverpool.     November  20. 

LirjdseylGeorge,  of  Bcrmondiey  New  road,  tanner.  [Saunders  and  Judkin,  Clif- 
ford's Inn.     November  24. 

Lawton  John,  of  Liverpool,  boot  and  shoe  maker.  [Morrow,  King  street,  Liver- 
pool.    December  1 . 

Lightloot  Thomac,  Liwton,  Lancaster,  manufacturer.  [Edge,  Brown  street, 
Manchester.     December  xt" 


Bankrupts. 

Matthews  Tlioinasy  of  Bristol  bookseller.    [HMtleyi  Bristoh     November  i o; 
Mallone  Matthew,  of  Manchester,   innkeeper.     [Sharpe  and  Eccles,  Manchester. 

November  27. 
Metcalfe  John,  of  Bedale,  York,  glai ier.    [Dyneley    and  Sons,  Gray's  Ino,  and 

Morton,  Bedale.     December  1 5 . 
M'Donall    Owen,    of  Bennett  street,  St.    James's,  victualler.     [Simpson  and 

Hastlea,.  King's  Bench  walk.    Temple.     December  1 5. 
Mills  John  Patrick,  of  Ford  street,  Colchester,  shopkeeper.     [Brown,  Little  Frtdaj 

street.     December  18. 
Moggridge  William,    of  Uxbridge,  ironmonger.     [Hedley,  Sir  William  Warreit 

square,  Wappiog.     January  ai. 
Mayhew  John,  the  younger,  of  Wigmore  street.  Cavendish  square,  cabinet  maker. 

[Walton,  Girdler*s  Hall,  Basinghall  street.     January  2S. 
Matthew  Thomas,  of  West  Cowes,  silversmith.     [Blake  and  son^  Cook's  court* 

Carey  street.    January  a6. 

Norton  Gevrge,  of  Wild  street,  Lincoln's  Inn  fields,  carpenter,     [Blandford  and 

Sweet,  King'svBench  Walk,  Temple.     December  4. 
Newton  James,  of  Oldham,  Lancashire,  innkeeper.     [Sharpe  and  EccIcs,  Man* 

cheater.    November  10. 
Nott   Thomas  Bach,  of  Corse,  Gloucestershire,  money  scrivener.     [Rickardsy 

Ledbury.    December  19. 
Kixon  John,  Duke's  place,  Pimlico,  carpenter.     [Turner,  Featherstone  buildinp^ 

Bedford  row.     January   ss. 

Orpwood  Thomas,  of  Fleet  street,  tailor.    [Cannon,  Leicester  place,  Leicester 

square.     November  6. 
Oldfield  Thomas,  of  Bolton  1e  Moors,     Lancashire*  innkeeper.     [Cross,  Bolton 

le  Moors.     November  1 7 . 
Oxenham  William,  of  Exeter,  ullow  chandler.    [Campion,  Exeter.    Decern- 

ber  ti. 
Osborne  Charles,  of  Wapping  street,  surgeon.    [Mason,  Great  Frescot  itrecfg 

Goodtaian*s  fields.    December  a8. 

Prior  Robert,  of  Gloucester  street,  Hoxton,  grocer.      [Jopson,  Castle  street,  Hol« 

born.      Januarys. 
Purcell  John,  Portland  street,  Middlesex,  grocer.    [Pasmore,  6ld  Broad  street 

January  1  a. 
Pentngton  Henry,  of  Liverpool,  money  scrivaner.    [Stanistreet  and  Eden,  Leigl^ 

street,  Liverpool.     January  22. 
piper  lames,  of  Birmingham,  innholder.    [Lowe,  Birmingham.    November  $» 
Poole  Joseph,  of  Oldham,  Lancaster,  cotton  spinner.    [Chesshyre  and  Walker, 

Manchester.     November  6- 
Paris   John  Siwyer,  of  Aldwinkle,  Northampton,    victualler.    [Mawley,  Bell 

Savage  square,  Ludgate  hill.     November  27. 
Price  Robert,  Cannon  street,  stationer.     [Orchard,  Hatton  garden.     December 

ai. 
Philips  John,  of  Liverpool,  merchant.     [Bond,  Leicester.     December  25. 
Fercey  Robert  Leaper,  of  Charles  square,  Hoxton,  stock  broker.    [Ellis,  Ablngdoa 

street,  Westminster.     January   5. 
Page  James,    Kidderminster,    innkeeper.      [Here,    Garlick    Hill,    Cheapside* 

January  a6.     , 
P<iyoe  William,  of  Ipcwich ,  Surffblk,  coach  and  harness  maker.     [Gross,  Ipswich  ; 

and  Bromley  and  Bell,  Gray's  Ian.    January  39. 

Rowe  Issac,  of  Mile  End  green,  mariner.  [Dann,  Broad  street.  Novem- 
ber 13. 

Roby  Samuel,  and  Edward  Roby,  of  Wood  street,  Chcapsidoy  hoiiers.  [Daws^ 
Angel  court,  Throgmorton  street.    Nsvember  iv^. 


Konittr  Miwmi,  ^ifnmt  Sdwood,  SomcfMiiliiiv,  clocbkr.    [Chulttt*  Vn 

Kovmbcr  17. 
lUndolph  Joha  Mccchamt  of  BirauDgbuiy  mMcy  scriTcoer*    [Dolphin,  ] 

km.    November  17. 
JUuiBiDi  William,  of  Stanford,  linen  dnpcr.    [Bvias,  Coiwcll  street,    Novcm* 

Wr94. 
Kobertf  Fnodt,  of  Saint  Martin's  cointi  nerccr*    [Fotberfill,  Clifford's  Inn* 

fleet  street.    November  S7. 
Richards    Pontinf  Thcophilus,  of  Bsth,  baker.    [Sknrriy,  Bath.    Novcaiber 

•7* 
Kobinton  George  and  John  Robinion,  of  Paternoster  fow»  booksellers.    [Wright 

and  BoYill,  Chanocrylaoe.     December  S. 
Kaoey  James,  of  Jftath^  dealer*    [Foreoun,  St.  Jaaacs's  Parade»  Bath.    Deeembec 

Jtowt  Rtcharly  of  Onmchester,  Cambridgethire,  garden^.    [White,  Cantbridgei 
and  Ouelf  Winslej  street,  OiiiBrd  street.    January  t. 

Sker  Johfi,  of  Mainingtree,  Essexi  shopkeeper.    [Ambroie,  Mistley.    Novcm* 

ber  §• 
Sjmoos  Benjamin  Abraham,  the  younger,  of  Billiter  laaC|  merchant;    [Williams 

and  Sherwood,  Bank  street,  Comhiil.    November  t|. 
Sims  Edward,    of  Dursleyn  Gloucestershire,   common    bitwer.     [Wkct|aloiie» 

Dursley.    November  17. 
SeweU  Joseph,  of  Manchester,  joiner.    [MUne,  Manchester;  and  lUls,  Cursicsr 

street,    November  14. 
Simpsons  Archibald  ot  Princes  strset,  Soho,  watch  maker.    [Robinson,  Char- 
terhouse souare.    November  17. 
Stephenson  Robert,  of  South  Shields,  baker*    [Bainbridge,  Newcastle*    Decern* 

ber  s. 
Shawcros  William,  of  Romily,  Chesteri  John  Tomlloson,  of  Msochcsttr,  and 

James  Coosterdine,  of  Denton,  Lancaster,  cotton  spinnen.    [Partiagtoo,  Mao* 

cheater.    December  4. 
Salisbury  John,  of  Manchester,  cotton  spinner.    [Johnson^  Manchester.    Decern* 

ber  15. 
Simpson  Francis,  of  Lancaster,  merchant.    [Blcasdalc  and  Alexander,  New  Ion  » 

and  WUlia,  Lancaster.    December  1 5. 
Simpson  John,  of  Liverpool,  merchant.    [BUckstork,  St  Mildred's  courts  Poul- 
try ;  and  Kirkpatrick,  Hanover  street,  Liveroool.    December  15. 
Smith  Efisabcth,  of   Well's  street,  Oxford  road,  linen  draper.    [Jones,  Bcnuid's 

Inn.    December  18. 
Shenstone  John  Michael,  of  Portsea,  Southampton,  salesman.    [Compigne,.  G«- 

poit     December  18. 
Seliars  Geoige,  of  Sheffield,  Cabinet  maker.    [Evans,  Sheffield'    Deoemher  »jl. 
Shenston  John  Michael,  of  Portsea,  Southampcoo,  lahiman.     [Comptgse,  GoS'^ 
.   port.    Uecember  19. 
Seller  Joseph,  of  Exeter,  tallow  chandkr  and  soap  boiler.    [Philips  and  Goar> 

Exeter.    January  t^ 
Simpson  Alexander,    of  Nottingham,  cordwainer.    [Cutta   and    Sanders,     Not* 

tingham,  and  Magdougall  and  Hunter,  Lincoln's  Inn.    January  5^ 
Smithies  William,  and  Joseph  Smithies,  of  Leeds,  Yorkshittf  merchants.  [Shdtoo, 

Leeds.    January  8. 
Smith  Benjamin,  the  younger,  and  John  Cherry,  ,Red  Lion  street,  Middlesex, 

watch  manufacturen.  [Coote  Austin  friars.    January  ii. 
Shaw  Thomss,  of  Chelmsford,   Essex,  china  casthcawareman.    [Hodgson,  Hoi* 

bom  court,  Gray's  Inn.    January  19. 
Sims  George*  late  of  Stonhcn  street,  Tottenham  court  r90^»   merchant.    [Dixoa» 

Nassau  street,  Soho.    January  ta. 
Thornton  John,  of  Leeds,  innhold^r.    [Lee,  Leeds.    November  lo. 
Taylor  £4waid,  and  James  Taylor,   of  ClaphaiBt    Surrey,  bttUdert*    [Palie% 
t    CrosastiectB  Hfttatt  sticct.     Nqvcid^  %^ 


Jbmkrt^tu 

Taoficia  Geoffe«  of  the  Stnad,  Tictnalter*    [Frxettv  Mill  Bank  «Mcl»  Wcttaia* 

Iter.    November  27. 
Thontra  Edward,  of  Strood,  Gloueetttrshirr,  apoditcarx.   [Newnasy  Scrond* 

DeceBAber  8. 
Taylor  John,  of  CbathaSt    Kent,  wine  nerchaBt.    pTynd  and  Francii,  GuUd« 

lull.    Jaouary  a6. 

Vernon  Thomai,  of  Sedglj,  Stafford,  Ironmaater.  [laumc,  Dudley.  Novcau 
ber  17. 

Webb  John,  of  Homerton,  Middlesex,  wine  merchant.    P aapey  anci  Wightaan« 

Inner  Templb  lane.     Novembrr  6. 
Willis  JaoMs,  and  Charlet  Hobbt,    Whitechapel    road,   diatillcn.    £Pamther« 

London  ttrcet,  Fenchurch  ttrcct.     November  10. 
Williama  Edmund,  late  of  Salford,  Lancuhire,  timber  merchant.    [Edge,  Bacfc- 

tqoare,  Manchester.     November  10. 
Wilson  Joseph,  of  St.  George's  Fields,  umbrella  maker.    [Swann  and  WallingtOB, 

Fore  street.    November  13. 
Wood  Joseph,  of  Audenshtw,  tancaster,  cotton  spinner.    [Kay  and  Renshawo 

Manchester.    November  10. 
Welsh  Henry,  of  Strand,  Kent^  qvpenter.    [Morson,  Chatham |  and  Aahrey« 

Took's  court.  Chancery  lane.    November  a  4. 
Woodrofle,  Edmund,  of  Woolaston,  Gloucester,  iron  manuCicturer.    [Baroo,  Col. 

ford.    November  ty, 
Wilkins  Henry,  of  Bristol,  tallow  chandler.    [Hartley,  Bristol.    November  17. 
Wilmsluirst  Ceorgc,  Red  Cross  street,  carpenter.    [Plalmer,  Oray'slnn.    Dcccm-* 

ber  I. 
Wood  Jesse,  of  Boreham  street,   Wartling,  Sussex,  shopkeeper.    [Langiidge  aoM. 

Keel,  Lewes.    December  i . 
White  Robert,  of  Cambridge,  tcrivener.      [Cooper,   Cambridge.      December 

Wailoto  John,  of  Haverfordwest,  common  brewer.  [Blandford  and  Sweet,  Inner 
Temple,  and  Stevens,  Bristol.     December  15. 

Watters  John,  of  Dubwath,  Cumberland,  common  carrier.  [Saul|  Carlisk. 
January  15. 

Wilson  Henry,  of  Claincs,  Woreestenhire,  dealer.  Cooper,  Woraester.  Decem- 
ber a  8. 

Wilcox  Daniel,  of  Livcrpooli  sail  maker.  [Wiatt  and  Co.  LiverpooL  December 
18. 

WittT  Francis  Adam,  Great  Earl  street.  Seven  Diab,  ironmonger.  [AlUngham,  St. 
John  square.    Deoemberaa. 

Westhorp  Nathaniel,  of  Harwich,  merchant.    [Notcutt,    Ipswich.    December 

Whittle   Richardi  of  Tarleton,  Lancaster,  shopkeeper.      [Blakelock,   Temple. 

January  aa. 
Wells  ]«hn.  of  Cartwright  street,  Rosemary  lane,  victualler.    [Lewis,  Great  St. 

Helen's,  Bishopgate  street.     January  ta. 
Willacy  John,  William  Willacy,  and  Tbdmas  Willacy,  of  Liverpool,  millerb 

[Marrow,  Liverpool.     January  a6. 

Yeardtey,  the  younger*  and  Richard  Jones,  of  Sheffield,  linen  drapers.  [Tatters* 
hall,  Sheffield ;   and  RUlce*ock,    Elm  court.  Temple.     December  15. 

Youard  William,  of  North  Waliham,  Norfolk,  currier.  [Forster,  North  Wal* 
gbam.    December  B9. 


TO  CORRESPONDENTS. 

Vft  bate  received  a  letter  from  Petxoorth^  Sussex,  to  whicfa  we  can 
only  answer,  that  with  some  part  of  the  recommeodations  of  tlie 
Writer  it  is  impossible  to  tfom()l3\  We  are  surprised,  that  he 
chottl4  advise  us  to  select  reports  from  other  writers,  which  eveiy 
one  of  our  readers  must  know  would  subject  us  to  innumerable  ac- 
tions for  pirating  the  works  of  others.  We  invite  no  invidious  com* 
parisons;  but  when  he  tells  ut  that  our  Reports,  wbich,  are  cer* 
tsaniy  original^  corre^>oad  almost  exactly  with  those  of  a  long  esta- 
blished reporter,  apd  when  we  knpw  tbat  the  greater  part  of  thero 
are  printed  much  earlier,  we  cannot  submit  to  think  that  many  of  our 
readers  will  deem  them  usdess.  To  the.  advice  of  our  coj^espov- 
dentswe  shall  always  pay  a  proper  attention,  ai^d  we  shall  probably 
gratify  this  gentleman,  in  the  other  articles  to  whidi  lie  alKidies. 
Could  we  be  copvinced  that  any  material  chaise  in  the  plan  of  our 
Work  would  be  generally  acceptable,  we  should  doubtless  yield  to 
ilie  general  wish :.  but,  at  present,  we  think  that  we  have  selectefl 
those  articles  which  sire  most  useful  in  such  a  work*  With  respect 
to  our  accounts  of  book§>  we  hope  they  are  sufficiently  ample.  If 
the^  were  longer,  thcyivouhi  be  omviekty;:  that  they  are  not  mom 
numerous  is  not  to  be  attributed  to  us,  but  to  the  paucity*  of  sttb^ 
jects  which  come  under  our  cognizance. 


BANKHUFm^ 

Xkclarei  in  the  London  Gazette  from  Jpril  ft  to  June  23. 

[The  Solicitors'  Names,  and  Dates  of  the  Gapette,  are  pro- 
ceded  by  a  Crotchet.] 


Aiatworth  Georgf^  of  Warrinstoo,  Lincishire,  and  John  Stepheiu ,  of  LWar« 

pool,  wire  drawers.     [Rowliniony  Liverpool.  April  16. 
Archer  Charles,  oi  Btrmin^hani,  haberdasher.    [Barker  and  Unett,  Binning* 

ham.     April  to> 
Allao  John,  of  Worcester,  ▼^ctuallcr.    [Shepherd,  Hyde  itreet,   Bloomsburx* 

May  4. 
Ayers  John  Whisley,  of  Hadleigh,  Suffolk,  shopkeeper.     [Bodfield,  LawrcUce 

lane*     May  7. 
Atkinson  Edward^  of  Billing t,  Lancashire,  fustian  manufacmrer.    [Baron  anl 

Co.  Wigaa.     May  7. 
Agar  Thomu,  Kmgscon  lipon  Hullj  hatter.    [BirkUt,  Bond  court,  WalhroolL 

Junci. 
Ansti  Sarah,  of  Deriset,  Wiltshire,  dealer  and  cbipwonan.      [Toulnud» 

Walbrook.    June  1 . 
Annan  John,  of   Datlingtoti,  Dnrham^  moDej  scrivener.    [Atkiason,  Gutle 

street.  Falcon  ^vare.     1  une  8- 

Bloye  Dix  and  Charles  Bloye,  of  Boston,  Lincolnshire,  Untn  dtapch.    [Thirk* 

lull,  Boston.    April  1. 
Boumc  Charles,  of  Monmoath,  ▼ictuallcr.    [Reecc,  Ledbury,  Hercfordahire* 

April  6. 
Bennett  George,  of  Birmingham,  linen  and  woollen  drsper.    [Wcbb^  Bir« 

mingham*    April  6. 
Bryon  William,  of  St.  Mary  at  Hill,  brandy  metcham.    [Palmer  and  Ctf. 

Warnferd  court,  Thragmorton  street.    April  9. 
Brettcl  Elisabeth,  of  Birmingham,  hosier.    [Whatcly,  Birmingham.    April  9. 
Birkley  Henry,  of  Monkwearmouth  Shore,  Durham,  blxcksmith.    [KidsoD» 

Monkwearmouth  Shore.    April  9. 
Bintham  Bryan«  of  Sheemcss,  banker.    [Nelson,  Flil^gnnrt  places  Testpde 

bar ;  or  Mr.  Jeffervs,  Chatham.     April  13. 
Baikk  Jamesi  of  Chatham,  banker.    [Jcfficys,  Chatham.    April  ig. 
BoOTC  Lmceloc,  of  Wardour  street,  tailor;    [Dodd  and  West,  '£hreadneedio< 

street.     April  13, 
Biickton  William,  of  Kingston  upon  Hull,  spirit  laercfaant.  [Prickett  or  Frost, 

0ull.    A^rU  to.        »         '^  •  ^  »- 


mn  Benjamin,  of  London  Wall,  London,  pawnbfdker.  [Wadeson,  Barlow^ 
and  Grosvenor,  Austin  Friars.    April  %§. 

Bew  John,  of  Southwark,  cheesemonger.  [Sherwin,  Creat  James  street^  Bed- 
ford row.     May  4. 

taiaci  Ri«h«rd|  of  DurhsBi,  mcrser.    [Ward^  Durham.    May  7. 


Bafikruptt. 

iBrown  Richard,  of  St.  Philip  tod  J icoV,  GlouccttenMr(»  com  fiutcf.    [Le« 

mao,  Bristol.     May  7. 
Benton  Anney  and  Beaton  Sarah*  G«rrtrd  aCrect,  Soha«  habeidaahen*    [Bat* 

chcllor    Clement's  Inn,     Maj  18. 
Butt  William.  New  street,  Coreut  Garden,  hatter.    [Birkett,  Bond  court 

May  18. 
Blade  John,  of  Bath,  linen  draper.    [Clarke,  Bath.    June  t. 
Blackburne  John,  of  Liverpool^  com  and  flour  merchant.     [Rowliniony  Lifer* 

pool.    June  4. 
Bowick  Joel,  of  Stockport,  Chester,   {rocer.    [Baddele^,  Stockport.    June 

4- 
Burg  William,  of  Bucklersbury,  warehouseman.     [Wiliis*    Wamfofd  courts 

Throgmorton  street     June  4. 
Boff  heim  Baruch  Jacob,  of  Fenchurch  street,  merchant    [CarpeDter^  Ba* 

singhall  street     June  4. 
Bury  William,  of  Bucklersbury,  London,  warehouseman.    [Willis,  Wamfwd 

court,  Throgmorton  street.  June  8. 
Brewer  John,  of  Essex  street,  Strand, taylor.  [Eritt  and  Rixon,  Haydon  aqBire^ 

Minories.    June  15. 
Betwick  Thomas  and  Ctdt^e  Redfern,  of  Qiiaroford,  Staffordshire,  dealeif. 

SCluIow,  Stone,  Macclesfield.     June  15. 
mer  R.    of  Norfolk  street,  painter.    [Piatt,  Bride  court.  Bridge  street. 
June  St. 

Corbett  Samuel,  of  St  Catherine's  Middlesex,  painter  and  glazier.  [Robin* 
son,  Bermondsey.     April  6. 

Clifton  William,  of  Ryder's  court,  Crtnboum  street,  Tictualler.  [Kibble- 
white  and  Co.  Gray's  Inn  place.     April  16. 

Chambers,  Thomas,  of  Uownham  Market,  Norfolk,  victnaller.  [Marshal, 
Ely.     April  16. 

Cole  Thomas,  of  Chard,  Somersetshire,  currier.    [Clarke,  Chard.  April  la 

Collins  James,  Gough  square,  engraver.    [Oakley,  New  London  street  April 

Cassano  Alexander,  of  Pall  Mall,  auctioneer.  [Tanntoo,  Esaeg  street.  Strand* 
April  30. 

Cowdrry  John  Starr,  of  Whitechapel  road,  Middlesex,  mealman.  [Djne,  Ser« 
jeant's  Inn,  Fleet  street.     May  4* 

Clingman  Jacob,  and  Thomas  Gell,  of  KingttOD-«poo-HuU,  merehtnti. 
[Frost,  Hull.     May  II. 

Clarke  Thomas,  of  Limbourn,  Essex,  cowkeeper.  [Biddeley,  Lcmanatteef* 
May  14. 

Charlton  Thomas,  of  Eccles,  Lancashire,  inn  keeper.  [Foulkes  and  Hlgcoo, 
Manchester.    May  iB. 

Clarke  John,  and  Wake  William,  of  Clapham  Coainon,  Soncy,  eoro  deaki%« 
[Salkeld,  Hatton  garden.     May  18. 

Cook  William,  late  of  Ml  Ibrodk,  Hants,  wine  merchant.  [Wiltiima  and  Sher- 
wood, Austin  Friars.    May  25. 

Crossly  John,  of  Smallbridge^  Lancashire,  cotton  spinner*  [-Knight,  Man- 
chester.* June  1. 

Chapman  George,  of  Liverpool,  draper.    [Williams,  Litetpool.    JuntB. 

Crump  Richard,  of  Great  Marylabonne,  Middleaex,  perfumer.  [Taylor,  MoT- 
timer  street,  Cavendish  square.    June  25. 

Dann  William,  of   Giilingham,  Kent,  banker.     [Helson,  PaligriYe  plaof^ 

Temple  bar ,  or  Mr.  Jeffefys,  Chatham.     April  13. 
Derbyshire  Joseph,  jun.  of  Matlock,   Derbythiie,  8litM>    [CaairdI,  Kifllft 

Newton,  I)erbj:ahirc.    April  30. 


B«anWm.Tifliewel1  Benthtm,  Bryan  Bentham»  ind  James  Baikie,  ofCKat* 

ham,  BaokcTf.     fjeflferys,  Ckathim.     M 4y  7. 
PcighCMi  Thomas^  Mancnc«ter«  calico  priaitr.    [Barrett,  Mancheiter.    Maj 

ti. 
X>t  Perrin  Cbaikt  Francis  Oliver,  Duke  street,  Manchester  square,  Middleto^ 

victualler.    [Rogers,  Frith  street.  Soho.     May  b5. 
Diion  Robert,  of  Toll  square.  North  Shields,  Nonhumberlandf  ship  owiier. 

[Ramshaw,  North  Shields.    }udc€. 
Davis  George,  Boston,  of  Lincoln,  glass  and  chinawareseller.     [Dent  and  Asl- 

bury,  Hanley,  Stafibrdshire.    June  8. 
Pntchnan  J.  sen.    of  Kibgston  upon   Hull,  tail  maker*     [Hugall,  Hull. 

June  11. 
Devonshire  David,  of  Old  street,  London,  jeweller.    [Atkinson,  ttastle  street. 

Falcon  square.    June  15. 

Bvill  Wnk  of  Bath,  upholder.    [Mane,  Bath.    April  6. 

Blias  Nicholas,  of  Judd  Place  East,  merchant.    [Palmer  and  Tomlicsoo, 

Wamford  court,  Throgmorton  street.    April  ao. 
Bvaos  Evan,  Salisbury  street.   Strand,  coal  merchant.      [Price  and  Co.  Old 

Boildiogs,  Lincoln's  Inn.    May  11. 
Sdge  Thonua,  Lower  Thames  steeet,  Londoo,victnaller.    [Wrangham,  Seeck« 

iag  lane.  Tower  street.     May  •5. 
Yasterby  George,  late  of  St.   Thomas's  street.  Borough,  victualler.    [Broad, 

Union  street.  South wark.     May  85. 
Xllis  Thomas,  of  OUcrton,  Noctiogbam,  mercer.      [Walkden,   Mansfield* 

June  4. 
Bveritt  Richard,  of  Great  Yarmouth,  Norfolk,  grocer.    [Worship,  Great  Tar- 

aoutb.    June  t^. 

Famell  M«tinf   late  of  Ashby-de-la-Zouch,   LeicesCer,  banker.    [i5mtt]|» 

Ashby*de-la-2^uch.    April  a. 
Forbes  John,  of  Birmingham,  nursery  and  seedsmin.    [Spurrier,  Birmingbaou 

April «. 
Froggate  Thomas,  of  Matlock,  Bath,   Derbyshire.    [Brittlebank,  Wipster, 

Derbyshire.     April  9. 
Ford  Edward  Paul,  of  Howland  Mews  West,  hackneyman.    [Vincent  and 

Upstone,  Bedford  street.    April  13* 
Farlly  Thomas  Rtissell,  of  Steyning,  Sussex,  linen  draper.     [Sudlow  and  Cow 

Monument  yard.    April  30. 
Feme  Robert  B.  of  Litchfield,  wine  merchant.  [Simpson,  Litchfield.  May  ii. 
Furlonge    Michael,  Guildford  street,  Russel   square,    Middlesex,  aaerchant« 

[Hulme,  Bninsw'ick  square.     May  18.    > 
Payne  William,  Great  Carter  lane.  Doctor's  Commons,  druggist.     [Nethersota 

and  Portal,  Essex  street.  Strand.    May  18. 
Fern)  hough  J.  of  Uttoxeur,  Staffordshire,  innkeeper.    [Hewitt,  Miachestec* 

June  ta. 

Garden  William,  jun.  of  Stoney  Stratford,  Buckinghamshire,  hce  merchant. 

[Newport,  Pagnell.     April  9. 
G^rrod  John,  of  Orford,  Suffolk,  mariner.     [Cooper  and  Lowe,  Southampton 

buildings,  Chance-y  lane.     May  4. 
Goodbody  Joha>.  of  Abingdon,  Berks,  breeches  maker.     [Pratt,  Abingdon.. 

May  4.  J 

Camson  James,  of  Kingshnd  road,  flax  dresser.  [Eddisj^ Clement's  lane^  1 

bardsucet.    May  j* 


GooUd  AeiM|  •£  Birtniiigliamt  frec«r.    [Smith  and  ArnoUy  Biraunfhtiftff 

May  II. 
proote  Oeirard  Wm.  of  Dean  itrect,  Sobo,  chjrmitt  and  dmaitt   [Btfchdor* 

Ckmeac't  Ion.     May  i8. 
Cf  lover  Charleiy  of  Albemarle  itrcet*  MiddlcteitUf holtterer.    [Fonlket,  $oath« 

amptbn  stftcr,  Covcnt  Garden.    May  18. 
Crernwell  John,  South  Shields,  Durham,  talloir  chandler.    [Dixon,  WoU 

tingham.     May  ai* 
<^rey  Absalom,  of  Fleet  street,  London,  man'a  mercer.    [Pamell,  Chnitk 

street,  Spiulfields.     May  a  5, 
(fcere  Thomas  and  Joseph  Carless,  of  Loose,  Kent,  millers.    [Bqrr  and  Pope, 

Maidstone.    June  i. 
Qibson  Mar]r»  of  Bermpndsey  street,  Southirvh|  shopkcfpfr.     [Broad,  Uniop 

street.  South  wafk.    JuaeS. 
Giles  Horn,  of  Canterbury,  |nster.    [Nethersolc  and  Portal,  Essex  street. 

Strand.    June  i{. 
Ginfer  John,  of  PiccadiUy,  bookseller.      [Evans,  Thavies  Inn,  Hoibora. 

June  a  5. 
Gouldcn  Robert,  of  LiTeipool,  merchant.    [Forrest,  Liverpool.    June  15. 

Htrt  Stephen,  of  Chatham,  baker.    [Nelson,  Palsgrave  place.  Temple  bar, 

London.     April  a . 
Hopkins  Thoqus,  of  West  Green,  Middlesex,  varnish  maker.    [Dore,  Berk* 

ley  street*  ClerkenwcU.     April  6. 
Ilowland  Thomat,  of  Thame,  Oxford,  carrier.    [Rpse  and  Munninfs,  Gray'e 

Ion  square.     April  6. 
Garwood  Abrahain,  of  Nf  aldoo,  Essex,  ironmonger.     [Sherwoo4  and  Panel^ 

Canterbury  square.  South  wark.     April  13. 
Hibbert  William,  of  Hollinwood,  Lancashire,  victnaller.     [Barlow,  Oldham. 

April  16. 
Hobsoo  Matthew  and  Robert  Story,  of  Bisho^p  Wearmouth,   Durham,  draper* 

[Parker,  Bishop  Wearmouth.     April  lij. 
Hurry  Francis,  and  Hurnr  Thomas,  Howdendock,  Wair<send,  Morthnmber* 

land,  ship  builders.     [Ciayton  and  Brumel,  Newcastle  upon  Tyne.    April 

Hitchcock  Henry,   Avcbury,  WilUhire,  malster.     [Griffith*  and  Welford, 

Marlborough.    April  a;. 
Hodgkiss  Thomas,  of  Tabernacle  Walk,  grocer.    [Allan,  Fenchurdwstreet* 

April  3«. 
Hird  Thomas,  of  South  street,  Berkley  square.    [Dawson,  Warwick  street. 

Golden  square.     May  4. 
Henscll  €eorgr,  otherwise  Gf  oige  Lawson  Hentell,  of  Shacklewell,  brandy 

merchant.     [Holland,  Lxinbeth  road.     May  7. 
Holbom,   J.  of  Little  East  Cheap,  wint  and    brandy  merchant.     [ForsCcr, 

Lincoln's  Inn  New  square.     May  iS. 
Hibh^rd  J.  of  Bath,  Alehouse  keeper.    [Moigan,  Gray's  Inn  square.    May 

Holiines  William,  of  Scudley,  Warwick,  baker  and  mealman.  [Parmer,  Bir- 
inii*|ham.     June  i. 

Halt  Samuel,  of  Sheffield^  hat  manufacturer.  [  Rimington  and  Wake,  Shef- 
field.    Jne  I. 

Hern  r  William,  of  Poulton,  Lancuter,  money  scrivener.  [Hull,  PoultoQ. 
J ..  c  4 

HiTrisoii  Richard,  of  Hulton  lane  ends,  Lancashire,  innkeeper.  [Kearscley 
andC  •  Manch:S'.er.     June  U. 

Haywar  Henry,  of  Ramsgate,  Kent,  butcher.  [Swinford,  Mitre  court  buiU* 
inRs,  TcBi^.e.     June  i^. 


Bafdcnptu 

r  ThoBiitt  OT  Vtw  Cfottf  DepcforJy  ctrpcntcr*    |[Ilnnki»Bi6fin€lui  mni^ 

Cerent  |trdeQ.    June  15. 
Hill  Robcfti  of  Fituaat  nm,  PeatonTiUe*  &ct«r.  [Pullis,  Foct  «ncc«  Lotidom» 

June  It. 
Hammond  Edward,  of  Tottenham  court  road,  painter  and  glasicr.    [Marsoo^ 

Church  row,  Newington  BuUt.    Juve  15. 
Hanrey  Alice*  of  Wigan,  Lancashire,  milliner.    [Gatkelly  Wlgtn.    June  s$. 
Holmes  James,  of  Botcheigaie,  Carlisle,  common  carrier.    [S«ul,i  Carlulo. 

June  IX. 
Hawird  Henry,  of  Ramvgale,  Kent,  butcher.    [Swinford,  Temple,    June  25, 

Ingle  John,  of  Ashbj-de.la-Zooch,  Leicostenhirt,  mercer.   [Pestell  and  Coic 

Ashb7*de-la-Zouch.     May  14. 
Inman  Joseph,  of  Houndsditch,  cbeeMfflonger.    [Russell,  Lant  street.  South* 

wark.    June  t. 

Jones  John,  of  Eglwysilan,  Glamorganshire,  maltster*    [Williams,  CardiK 
April  to. 

Jones  John,  of  Liverpool,  victualler.    JTBlackstock,  Liverpool.     May  4. 
nda  Joseph,   of  BUhoptgate-street  Without,  slopscUer.    [Howard,  Jewry 
street,  Aldgate.     May  7. 
Jackson  John  Thurmond,  of  the  Wasbway,  Lambeth,  Surrey,  stockbro1(er« 

[Dennetts  and  Greaves,  King's  arms  yard,  Coleman  street.     May  18 
Jackson  Anne,  Bishopwearmouth,  Durham,  ship  «wn«r.    [Shafio^  Bishopwear* 
mouth.    May  at. 

Jenner  Henry,  of  Norwich,  linen  draper.    [Harmcr,  Norwich.    June  4. 
obnton  Chris,  of  Great  Siambridge,  Essex,  merchant.     [Francis,  C«lcbcs«nw 
Junets. 
Jenkins  J.  of  Great  Warner  street.  Cold  bath  i^uare,  linen  draper.    [Richssd^ 
son,  New  Inn.    June  %ti 

King  William,  Birmingham,  factoi.    [Burrish,  Birmingham.    April  tc. 
Kempehal  Thomas,  of  Higier's  lane,  Blackfriar's  road,  grocer*    [Williaai^ 

sons,  Clifford's  Inn.    April  30. 
Kenworthy  John,  of  Bollmgton,  Cheshire,  cotton  spinner.    [Taylar*  Mao- 

chescer.    May  ^ 

Locke  Charles,  of  Reading,  hone  dealer.     [Newbery,  Reading.    Aprils* 
leejohn,  of  York,  woollen  draper.     [Munby,  York.     May  ^. 
Luflfman  Wm.  of  Ealing,  butcher.     [Power,  Clifibrd's  Inn.    May  4. 
Lambert  Thomas,  of  Jervauz,  Yorkshire,  horse  dealer.    [Coates,  Rippoov 

May  1 1. 
Lewis  Benjamin,  of  Halstead,  Estez,  money  scrivener.    [Sparling,  Colchester. 

Mayti. 
Lewis  Wm.   of  Dowlais,  Glamorganshire,    shopkeeper.     [Morgan,  BristoL 
'  May  14. 
}jct  fcdward,  of  Draytoo  in  Hales,  Salop,  skinner.    [Willin,  Bilston,   StaT* 

fordsbire.    June  i. 
Lewis  Joh%  ot  Cardigan,  mercer.    [Crosland,  Huddersfield.    June  15* 

Moorhottse  John,  of  John  street,  Adelphi,  wine  merchant.    [Clayton  and  Co. 

f^incoin's  Inn,  New  S4|uare.     April  9. 
Hilner  JoKqi  oi  Npttiogham,  bosif  r.  [Cutts  and  Sanders,  Nottiogbain^  May  4* 


Bh»Hf  P^n^  ^  MaeclcifieU*  chvck  mmaftctiiMr.    [Walker,   Slockpwt* 

Ifayne  Georgft  tba  >«uB|er9  olCokhctttr,  EMes.  bo  ft  dcakr.    May  i  x. 
Macphie  Angut»  wf  Ilford.  Esiei,  merchant.     [Ruateo,  Crown  court,  AU 

dcrigitte  tf  rtoi.     May  1 4* 
M*Hwon  Andrew,  of  LWerpool,  broker.    [Atcroft^  Liverpool.    May  94. 
Mariball  Thoaasy  KiBgaton  upon  Hui,  grocer.     [SandwUh,  Hull.    May  Si. 
Mercer  Williann,  of  MUt  end,  Sieptpey,  Middkatz,  horaedcakr.    [Mitchell^ 

Union  court,  Broad  street.     May  t^. 
M*Naaura  Richard,  of  Rodney  iCrtcc,  Middlesex,  merchant    [Forbee^  II7 

place,  Holborn.    June  1 . 
MargTOTc  Thomas,  the  younger,  of  Gower'a  walk,  St.  Mary,  Whitecbapcl, 

merchant. 
Marttoa  Edward,  of  Uttoxeter,  Staffordshire,  cork  cutter.    [Osbom,  Buttoa 

upon  Trent.    Juoei^. 
Mendes  Benjamin  Da  Costa,  of  Bury  street,  St.  Mary  Aze,  dealer  aad  chapman, 

[Willeit  and  Annesley,  Finsbury  square.     June  15. 
Matthews  Riehard  and  Thomas  Jones,  of  Aberystwith,  Cardigan,  merchants. 

£Lloyd»  Carmartbenw    June  15. 

BVewbury  Thomas,  Great  Coram  iCrect,  buil4er.    [Fatten,  CroM  strctt,  Hattfa 

Garden.    April  25. 
NichoUsJohn  George,  of  Moolsey,  Surrey,  merchant.     [Ocanettaand  Co« 

King's  Arms  yard,  Coleman  street.     May  14. 
NcTille  Christopher,  panfbrd,  Kent,  coach  maker.    [Hughet,  Cram  conr^ 

Drury  lane.     May  18. 
Kewton  Samuel,  jun.  Ashtosuundcr-Linc,  Lancaahirt,  coCtofl  lybincri    [Edftf 

Manchester.    May  21  • 

Larson  John,  of  New  Inn,Wych  street,  money  scrivener.    [Yeatet,  Hampton 

street,  Walworth.     April  13. 
Pain  George,  of  Brompton,  Kent,  butcher.  [Rlandford  and  Co.  King's  Bench 

Walks,  Temple.     April  30. 
Phipps  Josiah,  of  Copthall  court,  Throgmorton  street,  broker.    [Gregfoo  and 

Dison,  Angel  court,  Throgmorton  street.     May  it. 
Pow  John,  Worcester,  builder  and  carpenter.  '[Welles,  Worcoster.    May 

18. 
Paton  Robert*  of  Hatton  wall,  Middlesex,  baker.    [Jesaop,  Clifioid'a  Inn# 

June  a^. 

Redpath  James,  Deptford  bridge,  Kent,  upholder.    [Maddox  and  Stevenioo, 

Lincoln's  Inn,  New  square.     April  85. 
Hhodes  Joseph,  and  John  Justamond,  of  Manchester,  cotton  mannfactuitn* 

[Taylor,  Manchester.     April  oo. 
Heason  Isaac,  of  Maoning-treey  Essex,  baker.  [Serjeant*  Colchester.     May  7. 
Kedmond  John,   of  Adam  street,  Manchester  square,  tailor.    [Dawson,  War- 
wick ^reet.  Golden  square.     May  iB. 
Bedford  George,  Bedford,  Lacashire,  cotton  spinner.     [Knight,  Mancbealer. 

May  18. 
Rowley,  T.  and  J.  of  Salfotd,   Lancashire,  cotton  spinners.    [Halstead  and 

Co.  Manchester.     May  x8. 
Rowland  Edward,  of  Liverpool,  corn  merchant*    [Sunistreet  and  Eden,  Leigh 

street,  Liverpool.     Juue  1. 
Reilley  Michael,  of  Great  York  mews,   Yortt  place,  Portman  square.  Middle* 

sex,  victualler.     [Holloway,  Chancery  lane.     June  8. 
Roe  Charles,  late  of  Peter  street,  Clerkenwelli  Middlesex,^  tin  pbU  worker. 

{Cienndly  Staplers  Inn.    Ji«ae  a^. 


Bankfupti, 

^Midcll  StmucU  of  Lore  laoe,  wise  nereh^nt.    [Mof,  Miacisf  hoe,  April  1M« 
Spencer  Joseph,  ofDtptford,  rope-maker.    [Robiasand  Co.  Burcktt'abt^UU 

tR|»,  Holbom.    April  30, 
Sutherland  Jan^et,  of  Little  Tower  hill,  brandy  meichant.    [Gatty  and  Co. 

Angel  cevrt,  ThrOfiBorton  street.     Ap^il  g«. 
Stepheoi  James,  of  James  street,  St.  Martin*s  in  the  Fields,  com  dealer*  [Buck, 

Uerkley  street,  Portmaae^vare.    May  liv 
Stewart  Wm*  of  Liverpool^  liquor  merchant.    [Ascroft,  Lirerpool.    May  14* 
Sharpe  Joshua,  Stockton,  iJarham,  liaen  draper.    {Jofeph  Frank,  $(eokta% 

May  18. 
Smithy   A.  of  Kinploo  upon  Hull,  baker.    [Gtlhnid,  Kingston  apoA  Hull. 

May  18. 
Searle  WiUiam,  of  Cbadleigh,  Devon,  shopkeeper.   [Safiford,  Efeter*  June  t« 
Swann  James,  of  Hinckley,  Leicestershire,  currier.     [Thornley,  HiackJey. 

June  It. 
Samuel  Cartwrig ht,  of  Maiden  lane,  Wood  street^  hosier.    [Wild,  Castle  ilreet^ 

Falcon  square.    June  15. 
Shepherd  George,  of  Sunhope  sticet,  Clare  market,  wine  and  brandy  omt* 

diant    rsistob,  Catherine  court.  Trinity  square.    June  15. 
Swdierlaod  Robert,  of  Newman  street,  merchant.    [Ross  and  Hall,  New  So»* 

well  conrti  Carey  streiet.    Juae  a5« 


Tennant  John,  of  Lower  Brook  street,  Hanover  square.  [Williamson,  CIUTordl 

Ina.    April  a. 
Tiiomas  Mathew,  Kinpland  Crescent,  Middlesex,  draper.    [Flashaan,  Elf 

place,  Holbora.     May  18. 
Taylor  James,  of  Lamb's  Conduit  street,  Middlesea,  apothecary.      [Few, 

North  street,  Itcd  Lion  square.     May  25. 
Thompson  Francis,  late  of  New  North  street.  Red  Lion  square,  Middlcsei, 

merchant.    fMurphy,  Bouvcrie  street,  Fleet  street.     May  95. 
Turley James,  John  Turley,and  Armcl  Turiey,  of  Coscley,  Scaffordshire,  iron* 

masters.    [Markiew,  WalsalL    Juoe  8« 


Wills  George,  of  High  street,  Whitechapel,  Middlesex,    tailor.    [Harmaa, 

Wine  office  court.  Fleet  street.    April  6. 
Wade  Searks,  of  Albion  place,  Bladtfriars,  brewer.  [Swain  and  Co.  Old  Jewry. 

April  9. 
Wilhelmi  Herman,  of  Martin's  lane.  Cannon  street,  merchant.    [Palmer  an4 

Tomlinson,  Wa^nford  court.    April  13. 
Wild  William,  of  Nottingham,  milliner.     [Piercy,  Nottingham.  April  16. 
Watson  Adam,  of  Stockport,  Chester,  alobdose -keeper.    [Edge,  Maccheater* 

April  2o. 
Wbite  George,  of  Whitechapel  road,  grocer.     [Smith  and  Henderson,  Great 

Prescqt  street,  Goodman's  fields.    April  a«. 
Wolf  Moses,  and   Moses  Lewis,   Fishmonger  Alley,  Southwark,  saleamen^ 

[Isaacs,  Great  George  street,  Minorics.     April  tg. 
Wnitaker  John,  of  Manchester,  and  Townsend   Usher,  of  Bristol,  dealers, 

[Edge,  Manchester.    May  4. 
Whitaker  John,  of  Salford,  Lancashire,  cotton  twist  dealer.   [Partington,  Man- 
chester.   May  4. 
Wilcoa  Christopher,  of  Chewton  Mendip,   Somersetshire,  victualler.    [Ciifr 

ford,  Bristol.     May  4. 
Webb  Win.  of  Westmiuster  bridge  road,  coal-merchant.    [Bectham,  Bouto'- 

rie  street,  Fleet  strtet    May  7, 


Witfduigtea  Sittucl  tpmnd^  of  Southnrark,    haiur*    l^^biflKf,  WodtnM 

itTMt,  l^lefet  stiwt.    May  it^ 
Wrietey  Miles  aad  John  Wrigley*    of  Saddleworth»  Yoric^.  Itt^  acrdUMk 

^GnboD»  AifctoiKtfDdfer^Lynct  Lanca»hire.    May  i  «• 
Wataon  John,  of  l4Tcrpool|  merchant. '    [f  idd,  Frid^  Mraef»  Chcipii^e, 

May  it. 
Wilson  CIcawntinai  of  Manebtattr,  wooUan  drtpcr.    [Taylor,  Manchcater* 

MaytS. 
Walker  Dtvid»  Holhon,  hookaelkr.    [Aubrey,  Took^a  cour^  €:onkor  alitct. 

May  it. 
Wilfiatts  John,  of  BedmiattorySomenetshire,  miller.    [Lcman,  Bristol.    May 

•5- 

Wiiidor  Waiiam  aftd  Jbsiah  Wheeler,  oi  Liverpoo],  merchants.    [Kirkpatrkk 

and  Pritr,  Liverpopl.    Jime  i. 
Whcekr  Jbsiah  and  Isaac  Thomas  Wheeler,  of  Xiverpool,  merchanta.   iKiik* 

patrkk  and  Pritt,  Liverpool*    Juoei. 
Wallens  John  the  yoanfer,  of  Lye,  Worcestershiret  Tictualler.    [HaUen»  Kid* 

derminster.    June  i. 
Wood  Moses,  of  Dean  street,  St.  Anac'i^  Wtatmintler,  taUor.    [Wittic,  Dvke 

•itrcet,  Portlnod  place.    !««<• 
Wa^wright  Edward,  of  Thame,   Oxfordshire,  butcher.    Qameir  tind  Rote, 

Aylesbury.    June  S. 
Way  Edward  of  Henrietta  street,  Cavendish  siuarey  wine  morchant.  .[^Rmyt 

Great  Mary  la  bonne  street.    June  ij. 

Young  Francis,  of  Neath,  Glamorgaiishtre,    inDkttpcr«    Qdmei,  Swaaiet, 

May  7. 
Y^tes  Samuelj  of  Wood  street,  LoUdon,  merch*tt«    [Palmer  and  Tomfinsoi^ 

Wamford  court,  Th«ogmonoi»  street.    May  4. 


BANKRUPTS, 

Declared  in  the  London  Gazette,  ftom  July  SS  io 
October  ^6,  1803. 

[The  Solicitors'  Names  and  Dates  of  the  Gazettei  an  preceded 
l^by  a  Crotchet.] 


Afben  De  Micrre  J.  D.  and  Jat.  Crotbie  of  BfU  ttreet  Chanben^  mer« 

cbaou.    [B«nj,  Walbrook.     July  16. 
Ayertt  J.   of  WUtertbam,  Keot,  eta  mercbaat.    [Watermaiit  Tcotofdea. 

July  16. 
Aboey  Robert,  of  Asliby  de  la  Zoucb,  Leicester,  brick  maker*    [Smith,  Aahby 

delaZouch.     August  17. 
Angell  Henry  Hanson,  of  New  Bond  street*  haberdasher.    [Berry*  Walbrook* 

August  84. 
Aberdeiii  Aleiander,  of  Lisle  street,  Leicester  fields,    mercbaat.    [Ross  and 

Hall,  New  Bbswell  court,  Carey  street.     August  14. 
Arnold  Thomas,  of  Canterbury,  grocer.    [Bugg,  Addle  strceit  Aldcrmaabof/. 

September  y. 

Bennett  James  and  Thomas,  of  Huntingdon,  drapcn.  [Cooper  and  Co.  South* 

ampCoa  buildings.  Chancery  lane.    JuIt  a. 
Boardnun,  Benjamin,  of  Ipswich,  Suifblk,  shopkeeper.    [Nind,  Great  Prcs* 

cot  street,  Goodman's  ficldl. 
Bennett  James,  of  Tregony,  Cornwall,  linen  draper.  [Sanford,  Exeter.  July  6* 
Bond  Thomas,  of  New  Sarum,  Wilts,  clothier.  [Goodwin,  New  Sarum.  July^ 
Brown  William,  of  Holcou,  Northampton, wool  comber.    [Goodhall,  Welling. 

borouf:h.    July  13. 
BamleyJohOf  Saffron  Hill|  cordwaiocr.     [Higden  and  Sym,  Carrier's  Hall, 

London  Wall.    July  13. 
Brooks  Mark,  of  Shepperton,  com  and  coal  merchant.  [Clark  and  Grasebrook* 

Chcrtsey,  Surrey.    July  13. 
Benson  W.  •f  Twickenham,  maltater.    [Blake  and  Co.  Essex  street.  Strand. 

July  16. 
Bexon  William,  of  Gosport,  hawker.     [Fisher,  jun.  Furnival's  Inn.    July  ao. 
Boyd  Thomas,  of  Buckingham  street.  Strand,  wine  and  brandy  mrerchaa^ 

[Dawson,  Warwick  street.  Golden  square.     July  so. 
Bret  William,  of  Kotherhithe,  Surrey,  plumber.    [Dove  and  Mayhew^  BUa 

court.  Temple.     July  10. 
BadderleyJ.  of  Wolverhampton,  Staffordshire,   druggist.     [Biddle,  Wolver- 
hampton,    (uly  30. 
Blunt  f.  and  Robt.  Scoilay.ofthe  Coal  Exchange,  coalfactors.   [Allan,  Ldodon 

street,  Fenchurch  street.     Au|ust  6. 
Beck  A.  of  Oxford  street,  sadler.     [Beckett,  Clement's  Inn.     August  6. 
Bennell  John,  of  Oouldstooc  square,  Whitcchapcl,  bolder.     [Suuuon,  Sboto^ 

ditch.    August  17. 


Ainkrupti. 

Bcrrow  Ed  ward  Nat.  of  LctdcnluU  tttcct,  btkcf.    [Taylort  Old  itrMl  foiid. 

August  to. 
Buno  Samuel,  of  Great  Charlotte  ttitet*  BUcfcfiriar't  rtMd » mcrchaat.    [Fitoch 

and  Wiiliamt»  Casik  street.     August  t7< 
Brown  John,  of  Wintringham*  Lincolosh'ure»  baker.  pCaffis  aad  BrawD»  BartDO 

upon  Humber.    September  7. 
Brewer  William,  of  Bathpool  Mills*  Somerset,  ouller.    [Beadon,  Tmmloa. 

September  7. 
Borj  Richaid,  of  Manchester,  dry  sslter.    [Kearaelcj  and  CardwcU,  Manches- 
ter.'   September  7. 
Blcnkinton  John,  df  Hcwcutle  upon  Tjrno^  tobacconist    [Blow,  CarlialB.  Sep- 
tember t7* 
Brenan  Robert,  of  Brown's  bMldlngt,  Sunt  Mury  Aie,  com  dealers.    [RogeiSy 

Manchester  buildings,  Westminster.    September  ti. 
Bellamy  J.  and  E.  Bellamy^  of  Brtgscock,  NorthamptDiishlre«  buUbers.    [Hill- 

yaffd,  Clement's  Inn.    September  14. 
Bainbridge  John,  of  Walsington,  Durham,  draper.    [Bell  and  Brodrick,  Bow 

lane,  Cheapside.    September  tS. 
Blakeston  John,  of  Kingstoa-upoA-Hull.    [Coayersj  DriflSeU#  Yofkshif«« 

October  ^. 
Badcock  J.  of  Paternoster  Row,  bookseUtf*    [Bugby,  Middle  Temple  hue. 

October  S. 
Boon  Robert,  of  Chedaoy,  Somerset,  jobber  of  cattle.    [Boys,  Bridge^rator. 

October  IS. 
Burton  Benjamin,  of  Houndsditch,  slopscller*    [Adams,  Old  JtWry*    Odi* 

beri9. 
Bailey  Robert,  of  Homden  street,  Somcrs  Town,  builder.    [Flesn'ey,Chaacery 

lane.     October  is. 
Brawn  T.  of  Fecus,  StalK>rdshire,  miller.    [Bueknall,    Albrightoo,  Wol?Cf 

hampfoo.     October  2a. 
Blunt  Williim,  of  Hartwell|  Northampton,  farmer.    [Kirby,  Tbwccster.  Oc* 

tober  a6. 

CoHard  John,  jun.  of  Canterbury,  hop-dealer.     [Wright  and  Co.  Temple. 

July  a. 
Chandler,  Richard  P.  of  Gloucetter,  tobacconist.    [Tmrant  and  Co.  Cban- 

cenr  lane.    July  %, 
Cox  Benjamin,  of  Stourbridge,  Worcestershire,  timber  merchant.    [Fellows, 

Dudley.     July  6. 
Carter  1  oh n,  of  Ortmstone,  Norfolk  grocer.    [Goodwin,  K  ing's  Lyna.    July  9. 
Crane  fobn^  of  Whaplode,  Lincols,  draper.     [Cheales,  Sleaford*    July  9. 
Canning  luhu,  of  Birmingham,  plater.     [Maudsley,  KrmiBghi«m.    July  9- 
Curson  C   of  Portica,  Hants,  shopkeeper.    [NInd,  Great  Picscoct  street, 

Goodman's  fields.    July  16. 
Canning  Edward,  the  younger,  of  Heuley  in  Ardea,  Warwickshire,  thi«id 

manu^tulvr.     [Lea,  Henley  in  Arden.    July  ay. 
Coop  lohn  and  Roben  Walker,  of  Stratford,   Essex,  calic*  printers.    [Roach, 

Nicholas  lanCf  Lombard  street.     Aunist  3. 
Clarke  James,  ot  Salisbury,  haberdasher.     [Bnimell,  Aldermanbury.    Sep. 

lember  17. 
Cine  William,  of  Islington  Green,  com  dealer.     [Wright  and  BoviU,  Cbaa- 

eery  lane.     October  19. 
Collwill  J.ofNewnham,  Gloocestershire,   wine  merchant*     [Tanmer,  Bris- 

€oL    October  as. 

Pogard  George,  of  Upper  Grosvcnor  place,  victualler.    [Crossfield  and  Moore, 

Salisbury  street.    July  17 . 
Dawson   James,   of  Cfopchall  Buildings,  warebouicmeii      [PoUaid,  King's 

Bench  walks,  Temple.    August  10. 


Bankrupti. 

DimnA  James  ForJ,  of  Gmt  RomU  itreet,  Blotfouburx,  btir  draMar.  [Dvvc 

mod  Mahcwv  Ela  coart*  Tenplt.    Auguac  17. 
IMgaoii  Gcoffe,  of  Kendal,    Wcttmoitlaal*  frocw.    [Ufbyi  New   City 

Chaaabera.    Augint  14. 
Dufly  F.  of  Ncwaaan  tercet*  Oilbrd  ttnet,  wine  mcrdunL    [PaMijioR^  Braai 

•trectChaabcn.OU  Broad  atrcct.    Septembers. 
Driver  Joseph,  of  Kifblej,  Yorksbim,  cottpo  spioner.    [DeUfoity  iCicbW- 

September  14^ 
Doyle  J.  of  St.  Paul's,  Goveat  Gardea«  cbiaft  and  glaaimaa.    [Nayler,  Great 

llawport  street    October  S. 
Davit  Rich,  of  Aldermanbury»  wafchottsemaa.    [Milae  and  Co.  Old  Jewry. 

October  15. 

Edwards  Thomu,  of  Wribbcnball,  Kiddermioatery  ahop  keeptr.    [Clarke  and 

Pkrdoe*  Bewdlcy.    Julj  9. 
Edgar  John,  of  New'Sarum,  Wiltshire,  surgeon.     [Bodding,  jvn.  SaUsbnry, 

August  A4. 
Etches  Richard,  of  Leek,  Stafibtdt  inne  and  liiiior  merehant.  [Mills,   Cruao, 

and  Jones,  Leek.    August  3 ju> 
Bardlcy  Chalks  and  ThomuEardty,  of  Stockport,  Cheshire,  ootlon  spinners. 

[Edge,  Manchester.    Septemberii. 
Bvans  D.  o^  Southampton  court,  Southampton  tow,  Hnea  draper.    [Shcppasd»* 

Bartlctt's  buildings.  October  15. 

Fletcher  Geoife,  of  Worktopp,  Nottinghamshire,  dealer.    [Berry,  Walbro*. 

Augoatt. 
Freemen  Thomas,  of  St.  Martin's  la  Grand,  wine  merchant.  [Barrow,  Thread* 

needle  street.    August  10. 
Fdcham  Samuel,  of  New  Strum,  Wilts,  uilor.    [Godwin,  New  Sarum.    Au- 
gust I  J. 
Femely  Thomas  and  Geoige  F<;mely,  of  Holow,  Manchester,   eottmr  spin* 

ners.    [Halsted  and  Ainsworth,  Manchester.    September  7. 
Farrur  T.  of  Halifai,  Yorkahire,  cotton  spinner.    [Wilcos,  Hal|lai«  Septem- 

ber  low 
Feldwicke  James,  of  Brightelmstonc,  Sossczy  cordwiiner.    [Hill,  Brightclm- 

stooe.    September  ai . 
Favell  Michael,  of   High  strset.  Borough,  linen  draper.    [Nayler»  Great 

Newport  street.    October  la. 
Fell  Thomas,  of  Wsrdoor  stroct,  St.  James's,  xonchmaker.    [AUaa,   London 

street,  Fenchnrch  street.    October  a^. 

Qarbett  James,  of  Liverpool,  builder.     [Knightly,  Liverpool.    July  t. 
Gardner  William,  of  Lulon,  Bedfordshire,  sack  manufacturer.    [j4ckson.  Fen* 

church  buildings,  Feochurch  streft.    July  6; 
Coostry  Peter,  of  Rushton  Staffordahire,  cotton  spinner.    [Wedswortb,  Mac* 

dcsfisld.     July  aj. 
Graham  John  KeUcy,   of  Fowey,  Corourall,  aaerehant.      [Brown,  Fowey. 

August  3« 
Geary  Hsory,  of  Warrington,  Laocashint,  linen  and  woollen  draper.    [Johasoa 

and  Bailey,  Manchester.    August  a?* 
Green  Thomas,  of  Wiitnami  Yorkshire,  dealer.     [Sandwich,  Hull.    Sep* 

tembertf. 
Gibbs  James,  of  Peterborough*  Northamptonshire,  draper.    [Atkinson,  Castle 

street.  Falcon  square.     September  24. 
Gsbagan  Joseph,  of  Broad  Chambers,  London,  merchant.    [Day,  Martin*a 

bne,  Cannoo  street.     October  t. 
Golden  John,  of  Bury  Si.  Edmuuds,  draper.     [Diikson  and  Borton,   Bury 

St.  kdmuuda.    October  19. 


Banktvpts^ 

Griffiths  Frederici  of  Threadneedlt  itreet,  apothecarj.    [GregtOa  ao^  DiioOt 

Aiigcl  couitt  Throf morton  itrteet.     October  19. 
Greatrez  C.  of  Sutton  Coldfield,  Warwicktbirc,  broker*     [Clare  aod  Co. 

Craj'f  loo  square.     October  aa^ 

Molcy  B.  of   Paioswick,   Glouceftenhire,    cloihier.     [Tovey,   Kewaham. 

July  a. 
Hufflphris  Henry  Jenner  aad  William  Humphris,   of  Fleet  Street,  Loodooy 
drusgittt.  [Smiih  aod  Tilton*  Chapter  Coffee  houte,  St.  Paul's  Church  yard, 
July   6. 
Hobdell  Richard,  of  Chaodos  street,  liquor  merchant.   [Taylor,  Beaufort  Build- 
ings, Siraod.    July  6. 
Haoc«ck  Henry,  and  Hoflfmeyer  John  Bernard,  of  Newcastle  upon  Tyoe,  raer- 

chanti.     [Clayton  and  Brumell,  Newcastle,     July  13. 
Hewitt  John,  ot  Birroingiiam,  druggist.     [Mole,  Birmingham.     July  13. 
Mouteal  John  Bernard,  of  Slreatham,  Surrey,  apothecary.    [Martelli,  Norfolk 

street,  Sirand.     July  13. 
Uarrisoo  John,  and  Rigg  Robert,  of  Manchester,  manufacturers.     [Foulkesand 

Higson,  Manchester.    July  13. 
Harrison  Geo.  of  Globe  street,  ^>pping,  carpenter.     [Wild,  Castle  street. 

Falcon  square.    July  16. 
Hill  J.  of  Towcester,  Northamptonshire,  grocer.  [Kirby,  Towcester.    July  93. 
Hall  Thomu,  of  Frome  Selwood,  Somersetshire,  clothier.    [Rotten,  Fromc. 

July  13. 
Hitchcock  J.  of  Oxford  street,  picture  dealer.     [Kibblewhite  and  Co.  Gray's 
.  Inn   place.     July  30. 
Heywood  W.  ot  Marsden,  Yorkshire,  coUon  spinner.     [Alexander,  Halifax. 

July  so. 
Hennem  John,  of  Lime  Kilns,  East  Greenwich,  Kent,  coal  and  corn  dealer. 
•     [Flexney,  Chancery  lane.    August  3. 
Hiodle  1  homas,  of  Pancras  place,  bricklayer.  [Taylor,  Took's  court,  Conitor 

street,  Chancery  lane.    August  3.  ' 
Himsworth  William,  of  WaUon,  Yorkshire^  corn  dealer.    [Scholefield,    Hor- 

bury.     August  3. 
Herbert  Thonus,  of  Dowgate  hill,  merchaot.     [Jackson,  Walbrook.     Au- 
gust 3. 
Hubbeisty  John  Lodge,  of  Lincoln's  Inn,  barrister  at   law.     [Coofer  aod 

Lowe,  Southampton  buildings.  Chancery  lane.     August  so. 
Hughes  W.  of  Cross  street.  Long  Acre,  money  scriveuer.     [Burden,  St.  An- 
drew's court,  Holborn.     August  13. 
Hughes  Mark,  of  Bury  court,  Love  laue,  wool  merchant.   [Pullen,  Fore  street. 

August  24. 
Huddleston  James,  of  Leicester,  victualler.  [Thornley,  Hinckley.  August  17. 
Headland    William,  of  Stansted,  Mouiittitciiet,   Ea*ex,   farmer.       [Capreol, 

Bishop**  Stonford,  Herts.     August  31. 
Hall  Wil  iim,of  Silvrr  street,  Wood  street,  Manchester  warehouseman.    [At- 
kinson, Casile  street.  Falcon  square.     Au^u.;c  3 1. 
Hutchings  Henry,  0I  Biackfriar's  ro^d,  talLw  chaudler.    [Charter,  Printer's 

street,  Blatkliiars.     August  3 1 . 
Hayes  George,  ot  John  street,  Middlesex,  merchant.  [Highmore,  Quren  street, 

Cheapside.     September  I4. 
Harding  Solomon,  of  Red  cross  street,  Cripplegate,  baker.     [Dyne,  Serj  ant's 

Inn,   Fleet  street.     September  14. 
Ueyes  John,  of  Charlton  row,  Lancaster,  dyer.     [Duckworth  and  Chippeo- 

dall,  Manchester.     Svpiem' er  17. 
Hodgson  Wiiiuni,    of  the  Siraud,  stationer.     [Sireet,    Philpot   lane.     Sep- 
tcmbcr  17. 


VUmtf  RklurJy  of  SaTille  row,  wine  merchaiit.    [Adcioton,  Castle  street, 

falcon  tqiMfc.     September  tS. 
Hoffman  Daniel,  of  Beltonttreec,  Long  acre,  cheesemonger.  [Hodgson,  Charles 

streeCy  St.  James's  square.  October  i». 
Hcsseiwood  Robert,   jun.  of  Scarborough,  ship  owner.    [Robson,   Scarbor 

rough.    Oaober  15. 

Isaac  John,  of  LWerpool,  merchant.    [Orred,  Liverpool.     August  17. 
Isaacs  Geo.  and  Mich.  Isaacs,  of  Bsvis  Marks,  merchants.  [Scoit,  St.  Mildred't 
court|  Poultry^.     October  at* 

Johnson  W.  of  Edgeware  row,  collar  maker.    [Imper  and  Co.  Inner  Temple 

bne.     July  30. 
Jackson  William,  of  Manchester,  hat  lining  cutter.     [Duckworth  and  Chip. 

pendall,  Manchester.     August  J. 
Johnson  Coulston,  of  Knightibridge,  stable  keeper.    [MiashuU  and  Co.  Mil- 
bank  street.     August  I7. 
Jones  Robert  Scatehard,  of  Mark  Uoe,  corn  dealer.     [Ada.-ns,  Old  Jewr/. 

August  17. 
Johnson  Thomas,  of  Fleet  market,  cabinet  maker.  [Fltagerald,  Ltmon  street« 

Goodman's  Fields.     August  31. 
Jeficrson  A.  W.  of    Rathbone  place,  china  and  glass  man.    [Tucker,  Staple's 

Inp.     September  3. 
Jones  John,  of  Hereford,  plumber  and  glasler.    [Hill,  Worcester.     September 

11. 
Jones  J.  of  Carnarvon,  draper.    [Williams,  Carnarvon.     September  24* 
Johnson  John,  of  Holbern  hill,  linen  draper.     [French  and  Williams,  Castle 

street,  Holbom.     October  la. 
Jenkins    T.  and  T.  F.  WoUen,  of  High    street.  Borough,  and  Chichesttr* 
^  Sussex,  lioen  drapers.    [Few,  Ne^v  North  street,  Red  Lion  square.     Oc(o« 

her  15. 
Jenkins  Walter,  of  Bristol,  broker.    [Mellin,  Bristol.     Owtober  15. 

Lincoln  Richard,  of  Yez ford,  Suffolk,  brandy  merchant  [Flashman,  Ely 
place,  Holborn.     July  so. 

Lo wden  William,  of  Ridinghouse  lane,  Portland  street^  farrier.  [  Edmunds  and 
Hammond,  Hatton  garden.     July  20. 

Ludlam  Joseph^  of  Stoke  Bruero,  Northampton  victualler.  [Walford  and 
Golby,  Banbury.     July  ay. 

Lovelock  Charles,  of  Durham  street.  Strand,  dealer  in  wine.  [Williams  and 
Sherwood,  Austin  Friars.     Auoust3. 

Larkins  Edmund,  of  Shedford,  Bedfordshire,  shopkeeper.  [Chapman,  Big- 
gleswade.   Auiust  6» 

Leakin  John,  of  Worcester  street.  South wark,  millrlght  [Smith,  Robert 
street.  Adelphi.     August  17. 

Lambert  George,  of  Holborn,  victualler.  [Ellis,  Jimss street,  Buikingham 
gate.     August  24. 

Leo  Christopher,  ot  Angel  court,  Throgmorton  street,  merchant.  [Montefiore, 
Finch  lane,  CornhiH.     SfpnmSer  aX. 

Lord  Francis,  of  Skinner  stieet,  Som^r's  Town,  Middlesex,  tallow  cha.idler 
and  oilman.  [Mills  and  Robinson,  Parrument  street,  VVcstmi aster.  Oc- 
tober 5» 

Mirkam  John,  jun.  of  Napton  upon  the  Hill, Warwick*,  shopkeeper.     [Tom-s, 

Southam,  Warwickshiie.     July  9. 
Miiburn  William,  and  Copeman  Jonn  Miils,  of  Bow  Chuicli  yard,  wareh<>use- 

men.     [Courtecn,  (Jaiuwii  street.    Juiy  ij. 


Mcncc  Richaid  MigCt  of  Worcester,  meac7.4C|ifCiier.    [Pnte^  Wprcemr. 

M*Cana  William,  ef  Blackwill,  TictaaUer.    [RttChcdM,  BvUmImmiv  Ckie. 

August  10. 
Moule  Joho,  of  Birmbtham,  factor.    [EUdnitoo,  BTmiiASbam.    AufW^  iO* 
Moggridge  Anna,  of  Cranbourn  ttreer,  Leicctier t^iiaie»  milliiier.  [WeUa,  Wood 

•tfeet,  Spitalfieldt.     August  17. 
Mercer  H.  and  J.  Fonhaw,  of  Livefpool,   mcrdiftiiti.    [Uigh,  LWcrpool. 

Septtoiber  10. 
Moore  James*  of  Walworth,  merchuit.    [WaiiMu,  Cunitor  ftifctf  Cbgneerj 

lane.    SeptcmWr  14* 
Main  Jos.  of  Northampton,  ironmonger.    [Howes,    Nofthamptoa*    0«t»* 

berS. 
Macklia  Anthony,  of  Comptoa  atitet,  Soho,  linen  draper.    [Bcmield,  B«tt» 

▼erie  street.  Fleet  street.    October  ig. 
MonisonW^  of  File  Marsh,    Cloucestenhire,   coal  mcrdumt.    fDowliagfr. 

Chew  Magna,  Somersetthirt*    October  1 5. 
Maclaurin  D.  of  Watling  street,.  warcKousemaa.    [Atktasoa,  Ctttio    street,. 

Falcon  square.    October  is. 

Noel  Thomas  Hunsden,  of  North  street,  Brightbehastoae,  Imea  draper.  [$hcp« 

pard,  Bartlett's  buildings,  Holbom.    July  9. 
Newall  John,  of  Bristol,  merchant.     [Davis,  Bristol.     Aogost^. 
Nightingale  Joshua,  of  Clayton  etreet,  Kenain|toa«  carpcater.      [Haghe^ 

Clifford's  Inn.    September  2 1. 

Orbell  William,  of  Felsham,  Suffolk,  shopkeeper.    [Pate,  Bury  Sc  Edmood's. 

July  6. 
Ofdca  Ralph,  of  Bottany,  Lancashire.    [Oldham, Manchester.    August  lo. 

Palmer  Henry,  of  Mangotsfield,  Gloucester,  ▼ictuallcr.    [Martia,  Izchaafe» 

Bristol.    September  7. 
Fayne  Edward,  of  Taunton,  druggist.     [EtHI,  Bath.    September  le* 
Pctford  WillUm,  of  Birmingham,  maltitcr.     [Freese,  Birmingham.     Septeaw 

her  14. 
PringlctMatthew,  of  Walworth,  Surrey,  flour  factor.    [Martin,  Viataera'  half. 

Upper  Thames  street.    Sepumber  28. 

Read  Thomas,  of  Whitcomb  street,  Chariag  Cross,  jeweller.    [PuUen,  FofCf> 

street.     July  6. 
RodweI>  Thomas,  of  Piccadilly,  bootmaker.  [Derby,  Great  Jamea  street,  Bcd» 

ford  row.     July  6.  L         /•  J 

Richardby  James,  jun.  of  Durham,  joiner.    [Maynar^,  Durham.     July  tj- 
Robertson  David,  of  Bishopgate  Without,  London,  tailor.     [Beauiran,  Uoioa 

street,  Bishopsgaie  street.    July  87. 
Richards  Jos.  ot  Prince's  btairs,  Koihcrbithe,  tictualler.     [Holloway,  Chan- 
cery laiic.     Au?uii& 
Rolfe  Jos.  of  Bream's  buildings.  Chancery  lane,  timber  merchant.  [Allingham, 

Bt.John's  squire.     Angust  13. 
Renoell  W.  jun.  of  Teignmouth,  Devonshire,  shopkeeper.    [Prideaur,  Tot. 

ness.     Aujusi  13.  r       r         l 

Rose  William,  of  Great  Puheney  street,  carrer.     [Dawne,  Henrietta  street, 

Coireiit  Car  en.     Scpi ember  14. 
Randal;  WiKiam,  of  Too.ry  street,  ship  chandler.     [Cuppage,  Queeo  $rreet» 

ChejisKie.     Scptrmber  14.  L     rr  »  »  -*^ 

Koundell  Joseph,  oi  Sltipton,  Yorkshire,  grocer.    fCarr,  Skiptoa.     September 


RobinMft  llaniav  aailolui  IWtMH,  of  Drury  laae»  gfoccn.    [Hard,  tUoi't 
Beach  Walk,  Tcmpk.    October  19.         '»■--• 

Sttith  ftmet,  of  Sudborj  GrecB.  [Harrovy  taSesaen.   July  i. 
8cott  )ot<ph«  Jan.  of  Wakcfield|  York,  grocer.    [  Frost,  riull.    Ju^y  ^ 
flmechortt  Jamct,  aofi  Maofnall  Jantei,  Bolcop,  dimiiy  and  quilttag  manufac* 

tvrerf.     [Knight,  Manchester.    July  13. 
Smyth  Henry,  Thomaa  aad  John  Lactlles,  Mill  lane>  Toolcy  street^  coopen. 

[GattT  and  Haddan,  Angel  court,  Throgn^ortoo  street.    July  1  j. 
SflSith  Jimct  and  Jeremiah  Smith,  of  Myten,  Kingston  upon  Hull,  pottem. 

[Pycaid,  HoU.    July  16. 
Sur  J.  of  Worcester,  brandy  merchant.    [Price,  Worcester.    July  23 
Stone  Williaait  of  Norwood  common,  hop  merchant.    [MuignaU,  Warwick 

square,  Newgate  street.    July*  7. 
SikeUnd  J.  of  Wimpole  street,  Careniish  square,  taibr.     [Smith,   Robsrt 

street^  Adelphl.    July  :  o. 
Smithson  Rich,  of  Kmgston  upon  Hull,  innkeeper.    [Ritson,  Hull.    July  30. 
Smith  William,  of  Basing  Une,  warehousemai).    [Rutherford,  Bartbolomew 

dose.     Augusts. 
Scholefield  J.  of  Cateaton  street,  warehouseman.    [Lamb,   Aldersgate  street* 

August  6. 
Slaymaker  J.  of  Red  cross  street,  Ullow  chandler.    [Vincent  and  Co.  Bedford 

street,  Bedford  square.    August  aj. 
Slater  Thomas,  of  Leicester,  grocer.    [Rirington,  Fenchurch  street  buitdingt, 

Pcnchurch  street.    Aogust  17. 
Smith  Richard,  of  Lutterworth,  Leicestershire,  mercer  and  dMper.    [Watson, 

■Lutterworth.     August  la. 
Sntclife  W.  of  Ovendon,  Yorkshire,  merthant,    [Wilcock,  Halifax.    Sep- 

4oaber3w 
Sutherland  Peter,  of  Portsmouth,  tailor.     [Boswell,  Gospart    September  14. 
Sebastian  James,  of  Willimot,  Sumford,  Lrocoln,  linen  draper.  [Wilde,  War- 
wick square,  Newgate  street.     September  17. 
S«.ottThomas,ofB<thneU  green,  broker.     [Hall,  Canilc  court.  Budge  row. 

October  if. 
Silrebraod  J.  of  Spicer  street, Spitalfieldi,  colour  manufacturer.  [Williams  and 

Co.  Ausun  fsiars.     October  ai. 
Sceveos  J    of  Chester  place,  Lambeth,  mariner.    [Ware,  Blackmin  street. 

South wark.     October  a». 
Senate  Edward,   oC  Leicester  place,  dealer    in  medicines.     [Birkett,  Bond 

court,  Walbrovk.    Oaobcr  aa. 

ThttrstDiiJeremiah,orNorw4th,merchsnt tailor.    [Birber,  Norwich.     July  6. 

Tilyard  George»  of  Wolion  upon  Thames,  Surrey,  plu:nber,  painter,  und  gla- 
cier.    [Agland,  Gray's  Inn  Lane  Terrace.     Juiy  6. 

fownsend  Edmund,  of  Maiden  lane.  Govern  Gardeii,virioe  and  cyder  merchant. 
r  Williams  and'Sherwo<^,  Austin  Friars.    Juiy  9. 

Tayior  John,  juo.  of  Framliugham,  Sutfoik,  miUcr.  [Ciubbe,  Framlingham. 
July  Ao. 

Timms  Samuel,  of  Ashby  de  la  Zoueh,  Leicestershire,  miller.  [Smith,  Ash- 
by  dc  1j  Zouch.     July  17. 

Thomas  James,  of  Lifhtpill,  and  A.  Bond,  Stanley's  End,  Gloucestershire, 
clothiers.     [Croom,    Stroad,  Gloucescei shire.     August  ao. 

Tripp  Edward,  of  Barton  upon  Hutnber,  joiner  and  carpeatcr.  [Marris  aad 
Brown,  Barton  upon  Humber.     September  7. 

Too^e  Cof  Nagf's  head  court,  Grjce«:httrch  street,  merchanu  [Toulkes  and 
Longdill,  Hoi  born  courr,  Gray's  Inn.     September  lO. 

Taylor  J  imcs,  ot  Nekton  Mom,  LAiik^^cei,  cotton  »piuner.  [Knight,  Man- 
chaster.     Septombcr  I4. 


Bankrupti. 

Tunnicliff  Thomu,  ef  Bromytrdy  Hcreltoi,  litoM  draper.    [Foulket  and  IQf- 

sent  Manchester.     September  1 1* 
Tracers  Williamt  and  Jamct  Bate,  of  WamagtoD>  Laacasteft  grocers.  [Fhcfaettt 

WarrinfCon.     SepUttber  iS- 
Tuck  Tfaoflikas,  of  Church  street,  BccKaal  green*  flow  dealer.    [Scott,  St.  MiU 

dred*s  court,  Poultry.     October  iC- 
Thomas  John  of  St.  James's  place,  uilor.  [Ncwcomba  Vine  ttreet,  Piccadilly. 

October  26. 

Ur^ohart  V/illiam,  of  RatcIiflT  cross,  cooper.  [Jones  and  Greeot  Salisbny 
square.  Fleet  street.    Juiy  to. 

Yearly  Bryan,  of  Kendal>  WesKmorelan4»  akinner.  [Richardson  and  Fcllf 
Kendal.     October  16. 

Wayne  John,  late  of  Brassington,  Derby,  butcher.  [Swettenh'am^Wirkswork 
Ion,    July  9. 

Witu  Edward,  Lower  Road,  Rotherhithe,viciual1er.  [Wright,  Sherbom  lane. 
July  13. 

Williams  John,  of  Llaalidan,  Denbighshire,  dealer  in  cattle.  [Stratton,  Shore- 
ditch,    July  13. 

Wild  Joseph,  of  Royton,  Lancashire,  dealer.  [Kay  and  Co.  Manthestar. 
July  16. 

Wauon  Jonathan,  of  Manchester,  cotton  spinner.  |^Halstead  and  Co.  Man- 
chester.    Tulyi6. 

Wood  Tosepn,  of  Bromley,  Lancsahire,  cotton  spinner.  [Beardsworth  and 
C:  Blackburn.     July  a3. 

Wardcll  Thomas,  of  Darlington,  Durham,  innkeeper.  [Clayton  and  Co. 
Newcastle  upon  Tync.     July  aj. 

Wing  W,  of  Sumfofd,  Lincolnshire,  victualler.  [Redifer,  Stamford.  ItU* 
gust  6. 

Winwood  Edward  and  Samuel  Thodey,  of  the  Poultry,  scotch  Actors.  [Col- 
lins, Spiul  square.     August  10. 

Whitnall  William,  of  Milton,  Kent,  miller.    [Hiade,    Milton.    August  17. 

Williams  John,  of  Leigh,  Lancashire,  cabinet  maker.  [Throughton,  Preston. 
August  24. 

Wood  Thomas,  of  Sculcoatea,  Yorkshire,   dealer.    [Martin,  Hull.    Angust 

WiicockeS.  H.  of  Liverpool,  merchant.    [Orred,  Liverpool.     September  3. 

Weth(^rili  W.  and  W.  Wetheiili,  jun.  of  Bristol,  merchants.  [Cornish,  Bristol* 
Septemi-.er  3, 

Walker  Rich,  of  Leicester,  dealer.    [Lawtois  Leicester.     Septembers. 

Willmoie  William,  of  Birmingham,  factor.  [Elkingion,  Temple  street,  Bir- 
mingham.    Septcmb'er  21. 

Watrcd  J.  Napier,  ot  Birmingham,  woollen' draper.  [Whatel^,  Biminghan, 
October  8 

Whict  Johnand  Wiiiiam  Feroihough,  of  Manchester,  calico  prmten.  [Johnaon 
au4  Bailey,  Manchester.     October  19. 


BANKRUrTS, 

Dceiarcd  in  the  London  Gazette,  from  October  29,  to 
December  ^9,  1803. 

[The  Solicitors'  Name»  and  .Dates  of  the  Gazette,  are  preceded 
by  a  Crotchet,] 


Arbouinjamei,  of  Hart  ttreet*  Crutched  Friart,  wine  merchant     [Raioa^ 

Mark  lane.    November  t- 
Akcd  George  and  Charles  Young,  of  Glamford  Briggs,  LincolnihirCy  com 

merchanct.    [NicholMn,  Glamford  Briggt.     November  s. 
Adkint  ]oicpht  of  Wicker,  ShefBeldy  catt  ironfounder.    [Shearwood*  Sheffield. 

November  9. 
Addison  Thoinai»  of  Preston,  Laacashire»   woollen  draper.    {Blanchard  and 

Co.  Preston.    November  16. 
Ares  Thomas,  of  Queen  street,  Cheapslde*  dealer  and  chapman.     [Dickfoa, 

Old  Broad  street.    November  16. 
Austin  J.  of  Longdon  upon  Tern,  Salop,  miller.      [Panting,  Shrewsbury. 

December  sy. 

Bcndelach  Abraham,  of  James  court,  Bury  street,  St.  Mary  Axe,  merchant. 
[Day,  Martin's  lane.  Cannon  itreet.     November  t. 

Bradbum  Richard,  of  Wolverhampton,  victualler.  [Biddle,  Wolverhampton. 
November  a. 

Brewer  James,  of  Richmond  hill,  victualler.  [Shepeutt,  Hart  streeti  Blooms- 
bury.    November  9. 

Bowdcn  John,  of  Clossop,  Derby,  cotton  spinner.  [WetherelH  Manchester. 
November  9. 

BuckeU  Samuel  the  younger,  of  Peterborough,  money  scriYcner.  [Giles,  Great 
Shire  Lane.    November  9. 

Broiahetd  Wm.  of  Sumford,  Lincolnshire,  ironmonger  [Jackson  and  Co. 
Stamford.    November  a». 

Barton  John,  of  Clapham,  carpenter.  [Try,  RoIU  buildings,  Fetter  Une. 
November  16. 

Bullock  Stanley,  of  Tyldesley,  Lancashire,  calico  printer.  [Foulkea  and  Co. 
M^ipchester.     November  to. 

Baldock  Tho.  of  Chatham  hill,  Kent,  mUler.  [Cooper  and  Co.  Southamptoa 
buildings,  Chancery  lane.     November  26. 

Baylis  Stephen,  of  Ledbury,  Herefordshire,  baker.  [Holbrook,  Ledbury.  De- 
cember 3. 

Baylis  William, 'of  Ledbury,  Herefordshire,  baker.  [  Reece,  Ledbury.  Decern- 
ber  7. 

furrows  Israel,  of  Mil  field  /orklhire,  corn  dealer.  [Sykes,  Devbary.  D(. 
oember;. 


B^fnkriiptif 

Bire  Thomu,  tf  MufkifieU,  toper.    [Bamtt*  MtaclMtltr.    Dcccmbtf 

14* 
Brooke  R«bertVati(ha|i,  6fHurcoC,I^dderttiofler>  paper  manuftctiirer.  [Wale, 

Worcester.     December  17. 
Bell  Wm.  of  Leedtt  Yorl^hiir,  fmoer.    [Bollaiid  and  Co.  Leeds.    December 

14. 
BAteTbomM,  of  Macclafield|  Cketter,  draper.    [Btrrettt  Manchcater.    De- 

cember  29. 

C«ttoB  Japheth,  of  Wolverhampton,  scriTener.    [Biddle,  WolTerhamplon.  No* 

▼ember  e. 
Clapton  J.  of  Egerten»  Kefit,buteher.    [Cooke,  Maidftooe.    November  $. 
f^rowther  J.  and  J.  Waston,  of  MaQcbeater,  cotton  spionera.     £Blilne  and  Co. 

Manchester.     November  5. 
Chactcrton  W.  of  Waltham,  Liocolnshirc,  grocer.     [GalUnd,  Kingston  upon 

Hull.     November  c. 
Ccckburn  Alez.  of  Gray's  Inn  lanc|aadlcr.     [Windus,  Broad  street  Novem* 

ber  11. 
Chorley  John,  of  Liverpool,  merchant.     [Leigh,   Liverpool.     November  it. 
Chatterton  Samuel,  of  Snaiih,  Yorl^hire,  grocer.    [Bingley,  Snaith.     Noveai« 

ber  16. 
poIvUle  John,  of  Cheapsidc,  linen  draper.  [Scott,  St  Mildred's  conrt,  Poultry. 

November  t6. 
Croudson  Thomas,  of  Wigmn,  Lancaster^  innkeeper.     [Brothertoot  Wigan. 

November  93. 
Cos  Edward,  jun.  of  Sedgcly,  Sufford,  victualler.    [Spurrier,  Birmingham, 

November  23. 
Calvert  Robtf  c,  of  Creat  Marv  la  Bonne  street,  sadler»     [Bousfield,  Bouverie 

street.  Fleet  street.     November  23. 
Cummings  Tho.  of  Kirbby  Lonsdale,  Westmoreland,  spirit  merchant.     [Pick. 

ard  and  Co.  Kirkby  Lonsdale.     November  25. 
Cockerili  Wi,lJam,  of  Ludgate  hUI,  linen  draper.    [Henson,  Dorset  atreet. 

Fleet  street.     November  30. 
Chalmers  Fraocis,  of  Liverpool,  broker.    [Windle,  Joho  street,  Bedford  ronr. 

November  30 
Cook  Josiah«ofNewroa4  Mary  la  bonne,  statuary  and  mason.     [Greenwnod, 

Manchester  street,  Manchester  square.     December  7. 
Coafs    Edward,    of  Horninglow,    Staffordshire,   common  brewer.     [Fowler, 

Burton  upon  Tftnt.     December  -. 
Coltman  William,  of  Long  Acre,  baker.    TCollins  and  Waller  Spital  square*. 

Decenb.ry. 
Coates   Kdward,  Tho.  Maisey,  and  Jos.  Hall,  of  Horninglow,  Sttffoidsbire, 

brewers.     [Fowler,  Burton  up  >n  Trent,  and  Messrs.  Owoo  and  Co.  Bartleu'a 

building's  Holbori*.     December  17. 
Carr  James,  of  Orford,  Suffolk,  innholdcr.     [Turner,   Yozford.    December 

?."u  S^""^°P^"'  ®^  Carlisle,  mercer.     [Pearson,  Carlisle.     December  14. 
V-     u     «  •  ""^  "y**"*'  ^*"''  ^*'^°'-     [Tournay,  Hithe.     December  14. 
i-ooke,  Henry  and  John  Herbert  of  BircWn   lane,  merchants.     [Thomas  and 
2>on5,  Feu  court,  Fcnchurch  street.    December  29. 

Deacon  benjamin,  of  Orange  stieet,  Bloomsbury  square,  pastry  cook.     [Town- 
te„d.  Sialic*!  inn.     NovemKer  a.  ^    1       *^  r       /  I. 

Novemb**/  ^*^^*°*i'^'*"»  Devonshire,  woolstapler.     [Colling,  Oakhamproo, 

^fcil'ir^^"!:!"'^/.^^**^'''  *^'*  ^V''-  Dickensou,  jun. -i"  the   Poultry, 
fc^kers.    fAdams,  Old  Jewry.     November  i^ 


J^ickeosM  Wm.  Thomal  Co«datl,  MieWI  Gooaall,  and  Wm.  Dkkttaoo, 
jvo.  of  Birmingham,  biAken,  [Batker  and  Ooetf,  or  Mr.  WhateJtV,  Bir- 
miofham.    November  •3, 

Haiis  Joha*  of  Oxford,  dealer.    [Tomet,  Oxford.    November  30. 

Daviet  Thomas,  of  Whcdock,  Cbcabire»Tictttallcr.  [Qroom»  Audlcm.  De# 
cember  U. 


Ellis 'Joseph  of  Worcester^  flax  drcttcr.    [Haden*    Worcester.    Novoaber 

BagUad  Wm«  of  Little  Wabingham,  Norfolk,  shopkeeper.    [Decker,  Litdk 

Walsioghafllk.    December  17^ 
lUis  Thomas,  of  Preston,  Lai^ashire,  ironmooger.      [Grimshaw  aad  Co. 

Preitoa*    December  14. 

Fbrley  William,  of  Duke  itrect,  Lincola*s  Inn  iieUi,  pld  beater.    [Tabbnt  aai 

Shuttle  worth,  Gray's  Inn  square.     November  %, 
Fairless  M.  of  Bishopwcarmouth,  Dorham,  coal  fitter.    [Duas,  DurfaoL 

November  5. 
Bletcber^  lames  of  Walbrookj  London,  merchant*    [Price  aad  Williams,  LiB« 

coin's  Inn.    November  9. 
Ford  Samuel,  of  Btrnungham»  aMrchant.    [Bedford  and  Gem,  Biraunghamu 

November  9. 
Fisher  S.  M.  of  Gravesend,  linen  draper.    [Vandercom  and  Ca  Bushhmt^ 

Cannon  steeet,    November  19. 
Falaaer  TJioaus,  of  Goodge  street,  St.    Pancras,   ujlor.    [Pinero,  Chariia 

street.    November  a> 
Foi)ntain   Beoj.  of  Hounslow*  butcher,    [Wild,  Warwick  square,  Newgate 

street.    November  16. 
Fnggy  Ralph  and  Thomai  Cantrell  of  Manchester,  cotton  aunufacturers.  [Kaf 

and  Renshaw,  Manchester.    DeoAmber  7. 
Farrar  Wm.  ofSalford,  Lancaster,  plumber.     [Mmgan,  Pouncain  street^  MatU 

Chester.     December  14. 
Fuller  Samuel,  of  •aAbridge,  draper.   [Druce,  Billiter  square.    December 

Goom  Richard,  of  Old  street,  sixe  maker.    [Drew,  Bermondsey  street,  SoutOi^ 

vnirk.     November  1. 
Crimes  George,  of  Great  Warner  street.  Cold  bath  iqoare,  linen  draper.  [L«af- 

Icy,  Plurabtree  street,  Bloomsbury.     November  9. 
Goodwin  Wm.  of  King's  Arms  stairs,  Westminster  bridge  road,  timber  mer* 

chaoc     [Allan,  Carlisle  street.     November  ta. 
Green  William  the  Younger,  of  Maidstone,  dealer.    [Scudamore,  Maidstone. 

November  16. 
Gi«vesWm.  of  Lloyd^sCofiaehousc,  merchant.     [Glenn,  Garlick  hill»  Bow 

line.     November  S3. 
Ciffard  James,  of  Shepherd  street,   Oxford  street,  coal  merchant.    [Bromley 

and  Co.  Holborn  court,  Grsy's  Inn.     Novem^r  %$, 
Gibbs  William,  of  Newport,  Iile  of  Wight,  hackneymin.     [Gilbert,  Newporr. 

December  7. 
Green  John,  of  Burton  in  Lonsdale,  Ynrluhife,  cotton  spinner.    [WoodVum, 

Manchester.     December  iO« 
Qandoii  Peter,  ofWeotwoith  strcd^  Whitcchapel,  cooper.    [Grove,  Villiers 

street.  Strand.    Dtspmbc*  14. 
Gilliam,  of  Horbuiy,  X  orftni|t|  HlWw  ehaaJter.    [Scholofield,  Horbury. 

December  17. 


Bankrupts* 

Hoeven  Dirk  Jean  Vaoder,  of  Bury  conrt,  St.  Mary  Aic,  merchant    f  EUisoii 

and  Co.  Wbite  Hart  court.  Lombard  street.    November  5. 
Hudson  Charles,  of  Lane  End,  Sufford*  sadler.     [Parker,  Stafford.    Kovcn- 

ber  9. 
Hudson  Joseph,  of  Sun  street,  B'tshopsgate  nreet*  tobaccouiit    [Hughes^  Cli^ 

ford's  Inn.     November  1  a. 
Menshall  John,  of  Manchester,  innkeeper.     [Law,   Pall  Mall,    Maochester. 

November  16. 
I^Urrison  Wm.  of  Isleworth,  merchant.    [Shepherd    and  Ca.    Bedford  row. 

November  19. 
Howard  Thomas  and  William  Hovrard,  of  Manchester,  toap  boilen.     [Cninp 

and  Lodge,  Liverpool.     Nevomber  23. 
Hadfielo  Thomas  and  William  Hadfield,  of  Wakefield,  York,  dealers.     [Carr, 

Wakefield.     November  23. 
Helems  Christopher  Watson,  of  Plymouth,  linen  draper.     [Cooke,  Bristol. 

November  23. 
Hii  kinboiham  Sam.  of  Brixton  hill,  Surrey,  miller.   [Murphy,  Bouverie  street. 

Fleet  street.     November  26. 
Hale  Francis  of  Leeds,  Yorkshire,  merchant.     [Coupland,  Leeds.    Novem- 
ber 26 
Ilcmsicy  Henry,  of  Great  Coram  street,  Russel  square,  baker.     [Vioceot  and 

Co.  Bedford  square,  Bedford  street.     December  10. 
llaward  Richard,  of  Ashford,   Kent,  coachmaker.     [Jackson,  Garden  court* 

Temple.     December  24. 
Haigh  John,  of  Marsden,  Hudderifield,  cotton  manufacturer.     [Stiblet,  Hod- 

dersheld.    December  29. 

Irv:r}g  Wm.  of  Liverpool,  liquor  merchant.  [Phillips,  Liverpool.  Novem- 
ber s6. 

liod  WilliaT,  of  Oueen  street,  Cheapsidc,  warehouseman.  [Nicbolls,  Tavis- 
tock place,  Tavistock  square.     November  30. 

Ivey  William,  of  Tich field  street,  5i.  Mary  Ic  Bonne,  taylor.  [Davison, War- 
ren street,  Fitzroy  square.    December  29. 

Jones  T!io.    of  Gloucester,    horse  dealer.      [Ward,    Gloucester.      October 

}ackson  Charles,  of  Down  Ampney,   Gloucester,  Tu^en  draper.     [Ward,  Far- 

ringdon,  Berks^     November  16. 
Jones  James  BiJvr,  of  New  Bond  street,  fru.terer.     [Sarel,  Berkley  square, 

December  14. 

Kettle  Geoige,  of  Birmingham,  toy  maker.     [Webb  and  Tyndall,  Birmingham. 

November  23. 
Kendall  Samuel,  of  Liverpool,  timber  merchant.     [Barnswell  and  Stephenson, 

LhrerpooL     November  30. 

Lovell  Thomas,  of  Shoreditch«  baker.  [Webb,  StThomas  strett,  Southwark. 

November  2. 
Lock  Henry,  of  Northampton   buiJdirg^,   Clerkenwell,   watch  manufacturer. 

[Denton,  Field's  court,  Gray's  Inn.     November  I2. 
Levin  Moses  Marcus,  of  Lcadenhatl  street,  merchant.     [Mangfiall,  Warwick 

squire,     Noveniber  16. 
Leech  Wm.  of  Saitord,  Lancashire,  brewer.     [Duckworth  and  Co.  Maaches- 

Cer.     November  26. 


Bankrypls. 

towtli^r  Robert,  of  Shefficlu,  Yorkihire,  and  Throgmorton  street,   LoodoD» 

merchant.    [ThompMn,  Sheffield.     November  tfi. 
Levy  Micbaely  of  RoMmary  Unc.  victualler.     [Isaacs,  Great   George*! stftet. 

Minories.     Deecmber  14. 

Morgaa  Richard,  of  Aberdare,  Glamorganshire,  apothecary.    [Moif  an,  Keath. 

November  2* 
Moorfoot  Richard,  of  Manchester,  joiuer.     [Morgan,  Manchester.    Novem- 

her  8. 
Morgan  }.  of  Prince's  street.  Barbican,  victualler.     [Hughes,  Clifford's  Ion. 

November  5. 
Merryweather  E.  of  Manchester,  cotton  spinner.     [Chcshyre  and   Co.   Man* 

Chester.    November  5. 
Miller   Tho.   of  Ilford,   Essex,  dealer.      [Vandercom  aud  Co.   Bush  lane^ 

Cannon  street.     November  ta. 
Msrr  Robert,  of  Lancaster,  merchant.     [Mason  and  Co.  Lancaster.     Novcm* 

ber  I  a. 
Mohun  Huntley,  of  Bishop  Wearmouth,  Durham,  chymist  and  dru^ist.    [Par- 
ker, Bishop  Wearmouth.     November  16. 
Morgan  John,  of  New  Cvmpton  street,  St.  Giles's,  victualler.  [Surr,  Chelsea. 

November  1 6- 
MeUorJohn^  Sheffield,  Yorkshire,  rope  makar.    [Bigg,  Hation  garden.     Ko- 

vember  19. 
MockiliThomas  of  Deal,  miliar.    [Browns  and  Gotobed,  Norfolk  street.    No- 
vember 30. 
Motes  Jacob,  of  Newmarket    street,   Wapping,  slopecller.        [Isaacs,  Gre^t 

Ceorges's  street,  Minories.     Novembcr3*. 
Mercer  John  of  Uxbridge,  and  Nicholas  Mercer,  Chatham  place,  mealmeo. 

[Lnggen  and  Smith,  Basinghall  street.     November  30. 
Marsdens  William,  of  Manchester,  merchant.    [Haisted  and  Amswortb,  Man- 
chester.    November  30. 
Mscpherson  Wm.  of  Maiden  lane,  straw  hat  manu&cturer.     [Wild,  Warwick 

iquaie,  Newgate  street.     December  3. 
Marsh  Absalom,  of  Aldgate,  jeweller.      [Loddingto*  and  Co.    Secoisd^riei 

Office,  King's  Bench  walks.     December  10. 
Milner  Gamaliel,  of  Tliurlscon,  York,  and  Daniel  Whiuker,   Manchester, 
cotton  manufacturers.     [Edge,  Manchester.     December  14. 

Nichols  Joh  n,  of  Earsham,  Norfolk,  butcher.  [Kingsbury,  Bungay.  Novem- 
ber 12. 

Nichohon  Henry,  of  Biihopsgate  street,  silk  mercer.  [Collins  and  Co.  S^iital 
sq\iare.     December  i;. 

Osier  Benjamin,  of  Falmouth,  merchant.  [Young,  Falmouth.  November 
16. 

0*Hagtn  George,  of  Buckingham,  wine  merchint.  [Smith  and  Seuee,  Great 
St.  Helens,  Bishops^ate  strce'.     November  30. 

Orinond  George,  ofMauchesteri  dyer.  [Fouikes  and  Co.  Manchester.  De- 
cember 1 7. 

Pc^ke  St-phen,  of  Ramsgate,  carpenter.  [Sawkins  and  Dering,  Margate.  No- 
vember 9. 

Patrick  Thomas,  of  King  street,  C«7vent 'garden^  Optician.  [Edmundtand  Co. 
Lincoiu's  lun,     Ns«veu)ber  ta. 

Peniu  The.  of  CbichtB.cr,  innkeeper.    [Daliy,  Chichester*    November  11. 


f-W^tph,  of  $larth  Diiloo,  Sunrty,  brewer.    [CiutsdA,  Esses  Slilcf^ 

*itnn6,    November  it. 
F  rce  Joho,  of  Lowor  Th«mei  tirect,  fislumsoftr.    [£dis«  CUaust's  Isac^ 

!  umbard  street.     Norcmber  19. 
i     >ion  Robert  and  Henry  Maaden,  of  Liverpool*  flBerchaait.     TBIackstock, 

;  iverpool.   .  NoTember  &3- 
*   iiitt  /osopb,  of  Yarmouth,  upholiierer. 
»    lerson  Jvnc^,  ot  Red  Lion  street,  upholctcstr.  [Englud,  Old  Broad  stscst^ 

Royal  Exchange.    November  }o. 
I  i.told  josephyof  Rcdborougb,  Gloucestersbir»,  ^lotHitr.    [Wathen,  Streid. 

IVrember  »'. 
1 .  oJsugton  Ricbard,  of  L^nard  square,  Sboicditcbj  baker.    [Crawford,  Crtt 

t-rn  buildings.  City  roa^v     December  si. 
F  ''.-ridge,  William   and   WiUjan  RoSe,-of  Bow  bridge,    Rodboreqg;b«  djCM, 

Ji .  ssauD^  StroodL    December  1  x  • 

FcvUiaU  HcnrTi  of  Bristol,  silk  mercer.    [Martio,  Brist^.    Novcnber  o« 

f.  1 1 'gdale  Benjamin,  of  Maouiogbam,  York,  dotbier.      [Crosley,   ofAhrL 

.Vivember  23. 
B..«  Tbomsa, ofHigk  street*  Lambeth^  curjior.    [Ggosiog,  Cftmcot's  JiH.' 

Wnvember  25. 
L    v-tborn  Wm.  of  Shsrplts,  Liactshiie,  dcakf  ia  cattU.     [Hakos*  Bokts, 
.  b^ember). 
t'*  r.j;i  Wnr.  sen.  of  Manniogtrce,  Esstz,  inakoepor.    Qackanisn,  Ifyarkh. 

Orvcmbet  ao^ 
JL  :  son  Joho,  of  Drnry  lane,  grocer.    [Wild*  Varwiok  sifnare,  Kowgain  «MaC« 

.  \:cember  14. 
i  .ii.son  Wm.  jun.  of  Kewcastle  )i]^n  "fync^  itedler,    [Harrey,  Ntwcttdt 

<  ■ .  00  Tyne.     December  s  4. 
I-  '^ipson  F.  C.  C.  of  LiTcxpool,  merchant.    [Cheek,  Manchosc^r-     Dicsa 

'ei^. 
S     M    Thomas,  and  G«orge  Mackey  of  Greenwich,  ship  owners.    [Jones   u^ 

C  rren ,  Salisbury  ;q jsre.  Fleet  street.     December  2& . 
V.  xfcscroft  William  Henry,  Michael  Bdwia    Fell,  and  James  Eotwisk,  ol 

M^ochcKer,  cotton  spioncift    [^Duckworth  and   CbippendaU,  HMkckciier. 

D.cemberii. 

?<-?  John,  cfAImondbory,  Yorkshire,  clothier*     [Whiteley,  Hatl^.    Kbr 

••en  bora. 
f>r  .crsoQ  Abrahair,  of  R^tcliflTe cross,  coal  merchant.  [Martin,  Vintner's  Hall, 

'.'}  \^t  Thames  street.    November  a. 
^  !  •  iviJesTh<:mas,  of  Weihtrby,  York,  linen  drapeK     [Edmunds anl  Son, 

1.  .'coin's  Inn.     Novembers.. 
5     .r»  j.of  Worcester,  hop  merchsoL     [Willis.  Worcester.    November  5. 
>*:*..*  WilUaoiyaf  Birmingham,  toy  maker.    [Elkington,  Birmingham,    No- 

»   '  •  'fr  Andrew,  of  Tokenhouse  yard,  Biackwcll,  hall  factor*     [Meredith  and 

'.   •   New  squaiCp  Lincoln's  Inn.     November  is. 
!    .« , .  I  Richard,  of  Broadstairs,  Isle  of  Thaoet,  butcher.    [Sawkins  and  Decv 
..Margate.     November  16. 

.t 'i  ho.  of  Fish  street,   Red    Lion  square^  plaistertr.     [Taylor,  Took's 
•  ■•1,  Cursitorsireet.     November  19. 
'->>  :    f-:aw.  of  Livrrpool*  merchant.     [Keightley,  Liverpool.    November  19. 
'•crd  Alexander,  of  Selby,  York,  stiipwright.  .  [Eadon,  Selby,    Novcm* 
»  '  ^> 

J  >hq,  of  Manchester,  cotton  mftchafiL    [  |oha|OB  and  Ca«  Maadtfi- 
..«      Norcmber  26. 


Bannrypts. 

€troag  J.  •£  Wilnot  i^uire,  dealer.    [Holmes,  M^rk  tane,,  tondon.    Mo    f%. 

$»itli  William,  of  Globe  place,  Ltm^ctH,  corn  chandler.     [Ware,  Biack4*«.> 

fetrcM,  Borough.    November  30. 
Sims  William*  of  Newgate  market,  carcase  butcher.    [Wild,  Warwick  s.>a- , 

Newgate  street.    December  7. 
Sitopion  TboBias  and  Nottiogham  Simpson,  of  Northallerton,  merchants.  ^  'c 

CrowD  court,  Soathwark.     Dcbember  ar. 
Setivent    Thomas^  of  Cheapside,  tavern  keeper.    [Reardon,  Cerbeu  siTr..\ 

Ciacecburch  street.     December  I4. 
jSiddall  Samuel,  of  Hunt,  Lancashire,  cottoa  maaufacturer.    [Gibbon^  A^  9% 

upon  Line.     December  14. 
Chipton  John,  of  Yoiallf  SnSbrdthire,  vlutner.    [3jatt,Xitcbfie!d.    rc4:?«. 

ber  29. 
Scott  Abrab'amy  of  Cdoden  lane.  Bury,   Lancashire;    Robert  FItton,  *$  •• 

Threads,  Middleton  ;  Richard  Bowker,  Gooden  lane,  Bury  |  Robert  B^.  «. 

worth.  Littleborough  ;  and    Robert  Hirilef,  Siddal  A^opr,  cottsa  tu^..^ 

laciurers.    [Milne,  Hochdale,     December  a^. 

Trudgate  J.  of  John**  mews,  Lhtle  fames  street,  Bedfiaid  row,  liable  k  e,«  s-. 

[Hiorfch*  Pahgrave  place,Temple  bar.     October  a9. 
Thomas  Joseph,  of  Broad  street  buildings,  merchant.     [Sherwood  and  Pjr  cz~^^ 

CAtcihurj  square.  South wark.     November  a. 
Teasdalc  J^  of  Reading,  linen  draper.    [Maddock  and  0§.  New  square,   Li^^  - , 

cola's  Inn.    l^ovember  5. 
Twigg  Charles,  of  Lawrence  PottUacf  lanr,  merchant.    [Williams,  C  * «.« 

street,  Holborn.     November  16. 
Tigar  Ann,  of  Beverly,  York,  ironmsnger.    [Dueabenry,    Beverky.    Nv  *•- 

ber  16. 
Tate  James,  of  Ashford,  Kent,  grocer.  fPalmer,  Tomliosoot,  and  Thva^  ... 

Copthall  court*  Throgmortoo  street.     November  25. 
Tankard  John,  of  Birmingham,  factor.     [Maudslcy,  Kinaingham.    Nov-.<.  rr 

16. 
Tui.ock  John,  jun.  of  Savage  girdeos,  broker.    [Rivington,  Feachur ch  bui    . 

logs,  Fenchurch  street.     December  3. 
T2»<>mas  John,  of  Maacbesur,  cotton  spinner,    [Kaj  aad  Co.  Maact.'u-c. 

Deoember  17. 


Waters  Benjamin,  of  Wormwood  street,  broker.     [Swain  and  S.cpheas   (*<t 

J*wry.     November », 
White  Matthew,'  of  FiRsbciry  square,   Middlesex,  merchant.     [Atcheso-  a  <  '• 

Morgan,  Austin  Friars.     November  t. 
Warne  W.  of  Hackney  road,  watchmaker.     [Dove  an  J  Co.   Elm  court,  V   ^1 

pie.     November  5. 
Whittenbury  Ebeneser,  of  Liverpool,  mercha.it.     [Orred,  Litrerpooi.  Ko>'  1." 

bera. 
Ward  Henry,  of  Curtain  road,  Shoreditch,  apothecary,     f  Taylort  OU  -  r  <^<-t 

roid.     November  ii. 
'Wilson  Robert,  of  Helnsley,  YorkshiK,  innkeeper.  [Fetch,  Kerby  mox.' :  . 

York.     November  16. 
Wallis  James,  of  Fatomoster  row,  bookseller,     f Miuon  and  Fowatll,  Kt^-  'At 

Rider  street.  Doctor's  Cummvos.     N'>vember  i6- 
White  Tho.  of  Broad  stairSy  l>lc  of  Tha.iei,  ship  builder.     [Dennett's  a  1  (    ' '. 

King's  arms  yard,  Colenao  tirrtt,     N-^vember  19. 
y^ation  Jicob,  of  EiioOt  Laucaskiie,  cotipu  Spiuflcr.     [HaU.eaJ  a  li  si:  S\ .  k- 

'(heUcr.    November  ii^ 


BanJirupts^ 

Wright  Jonathan,  of  Leiicnhall  market,  butcher.    [WilkinsM,  White  Lio« 

street, Konon  Falgate.     Novcmbcri}. 
Wright  Sinclair,  of  White  horte  lane,  Whtcecbapel,  merchant.    [Sarel,  Swref 

street.  Strand.     November  30. 
Worley  Charles,  of  Wo:d  street,   CheapsUei  warehousenan.    [Kibhk while 

and  Co.  Cray's  Inn  place.    December  3. 
Wall  Wm.  Allen,  of  Mount  garden,  Lambeth,  varnish  maker.    [Willcy,  Ba- 

singhall  street.     December  94^ 
Wright  John,  of  Newgate  street,  grocer    f  Palmer,-'  TomlittsoDfl^  and  Thoiftsod« 

Copthall  court,  Throgmorton  street.    December  29. 

Young  Samuel,  of  North  Audley  street,  Orotrtoor  -tquare,  tufgeoo*    [Vlnoei^t 
and  Upstone,  Bedfofd  itrect,  BedCord  square.    December  7 
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